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1487 Before the Federal Communications Commission 

(Telegraph Division) ' 

January 28, 1936. j 


Dockets 3336, 3337, 3338 

In the Matter of Petition of Mackay Radio & Telegraph 

Company, Inc., New York, N. Y. | 

Application for modification of license: Request to add 
Oslo, Norway, as a point of communication. 


The above-entitled matter came on for further hearing 
before the Telegraph Division of the Commission in Room 
7121, Interstate Commerce Commission Building, at 10 
o ’clock a. m. 

Present: Commissioners Irvin Stewart (Chairman) and 
George Henry Payne. ! 

Appearances: As heretofore noted, except j 

Mr. Dunn, for the Trustees, and I 

Mr. Gottlieb of Root, Clark, Buckner & Ballhntine, for 
the Applicant. 


Proceedings j 

i 

j 

1488 The Chairman: Have you completed vohr examin¬ 
ation of the witness that was on the stand yesterday? 

Mr. Kern: No; I will recall Mr. Rauh. 

Frederick Rauh, previously sworn, on behalf of applicant, 
further testified as follows: j 

i 

Direct Examination (Continued). 

By Mr. Kern: ] 

Q. Yesterday at the adjournment you had identified a 

table II-l to be submitted as Applicant’s Exhibit 34, show¬ 
ing corrections in the table II-l submitted with a letter of 
the Mackay Radio & Telegraph Company to the Commis¬ 
sion in response to the Commission’s request of December 
14, 1935. This table is stated to be based on Commercial 
Cable Company and Mackay Radio Telegraph Company’s 

i 

/ 

i 


i 
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traffic to and from Norway in the contract with Norway, 
and for figures for return traffic based on the total volume 
of traffic of Commercial Cable Company and R. C. A. Com¬ 
munications, Inc., which is necessary to figure the formula 
of the contract. This estimate was prepared by you 

1489 after the information as to the volume of traffic was 
made available at these hearings, I understood you 

to say? A. That is right. 

Q. Did you, when you drafted the original table which 
was forwarded to the Commission, have an opportunity to 
talk to Mr. Buttner, or was he in New York at that time? 
A. I believe he vras in New York, but I had no opportunity 
to talk to him. 

Q. What time did he arrive in New York, do you remem¬ 
ber? A. I don’t know exactly; I believe a few days before 
we came to Washington. 

Q. It was after the table was prepared, was it not ? A. I 
think it was; yes, sir. 

Q. This table does not purport to show, does it, any esti¬ 
mate on what may be the traffic aside from this countractual 
arrangement based upon the traffic that Commercial Cable 
Company and Mackay Radio & Telegraph traffic, computing 
the return traffic in view of the RCAC figures? Any esti¬ 
mate of increase? A. No, it does not take into considera¬ 
tion any possible increase in traffic. 

Mr. Kern: I just offer this as Applicant’s Exhibit 34. This 
was offered last night at the time we took an adjournment 
and the Commission had not made a ruling last night. We 
offer this exhibit as Applicant’s Exhibit 34. 

The Chairman: Any objections? 

(No response.) 

1490 The Chairman: It will be admitted. 

(The document referred to vras received in evidence, 
marked “Applicant’s Exhibit No. 34 Dockets 3336, 3337 
and 3338,” and is filed with the transcript in the possession 
of the Commission.) 

Mr. Kern: No further questions. 

The Chairman: Mr. Wozencraft? 
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i 

j 

i 

• # # 

Cross Examination | 

I 

i 

By Mr. Wozencraft: i 

♦ 

I 

Q. Mr. Rauh, is your department of the I. T. & T. the 
rate making bureau for Commercial Cable, Commercial 
Pacific Cable and Mackay Radio? A. Yes, sir. j 
Q. Also the All America Cable Company? A. Yes. 

Q. What other companies? A. Postal Telegraph. 

Q. It is a fact, isn’t it, that the American terminal or 
transit tax is the most important factor in international 
radio traffic contractual relations ? A. I would say that the 
American terminal is an important factor. We had no 
knowledge of a first zone transit rate for traffic passing be- 
yond the first zone. | 

Q. The presence or absence of a transit tax isj an impor¬ 
tant factor, is it not? A. Well, it would materially affect 
your revenue. j 

Q. Can radio communication companies compete on an 
equal basis if one company has a smaller terminal 
1491 tax than the other? A. Not very well. j 

Q. Or if one has a smaller transit tax than the 
other? A. The same answer. j 

Q. Or if one eliminates the transit tax entirely &nd throws 
it into the pool for the division with the foreign administra¬ 
tion? A. Same answer. ! 

Q. Now, if your proposed Norwegian circuit hkd been au¬ 
thorized and opened on the basis of your response to the 
Commission, would not the Norwegian Administration have 
found it to its financial advantage to cut out RCA and favor 
Mackay Radio on the long haul traffic for points! beyond the 
first American zone? I 

Mr. Kern: On the basis of what part of the response? 
II-l stated the basis on which the table was! calculated, 
and if you refer to the table, I wish you would refer to the 
particular table. 

Mr. Wozencraft: I shall be very glad to refer to the table 
and identify the table. j 

Will you read the question? j 

i 

i 

(The question was repeated.) j 

i 

The Chairman: Your answer is to be based bn the table. 
The Witness: Based on the table filed with the original 
letter ? 


i 
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By Mr. Wozencraft: 

Q. Yes. A. The original table? 

1492 Q. Yes. A. Well, it would have been to the advan 1 
tage of the Norwegian Administration, yes. 

Q. The matters of terminal taxes and transit taxes are 
not ordinarily included in the formal contracts for the es¬ 
tablishment and operation of services, are they? A. No, 
they are not. 

Q. They are matters of adjustment between the company 
and the administration? A. That is correct. 

Q. When your response to the Commission was filed, you 
did not have correct information as to the terminal and 
transit taxes, did you ? A. I did not as far as the American 
end is concerned. 

Q. Not so far as the American end is concerned. And 
your proposed contract with Norway still has not been exe¬ 
cuted finally by Norway, has it? A. I don’t know. 

Q. You don’t know whether or not there is still the oppor¬ 
tunity for a rearrangement or readjustment of the terminal 
and transit taxes, do you? A. I don’t know that there is 
any readjustment or rearrangement required. 

Q. You don’t know whether or not there is the oppor¬ 
tunity for further readjustment or rearrangement if it is 
required or desired ? A. I don’t know that any schedule has 
been submitted to the Norwegian Administration, therefore 
no readjustment or rearrangement is necessary. 

1493 Q. Therefore the matter of the adjustment of the 
schedule is a matter entirely in the future, and this 

Exhibit 34 that you have filed is upon a hypothetical basis 
and not upon an agreed basis, is that right? A. That is 
quite right. 

Mr. Kern: The witness has nothing to do with the matter 
except as a traffic expert to figure it out. He has nothing to 
do with the contract with Norway. Mr. Buttner has already 
testified on that, and I think the conclusions of the witness 
as to whether or not there is a completed arrangement 
should be asked of other witnesses. 

Mr. Kimball: He answered the question. 

Mr. Wozencraft: I think the witness is perfectly compe¬ 
tent to answer the question and did answer it. 


I 


j 

I 

I 

I 
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I 

By Mr. Wozencraft: j 

i 

Q. Is there any difference between the terminal tax for 
the American first zone paid to Postal by Mackay Radio and 
by the Commercial Cable Company? A. I did not get that. 

Mr. Wozencraft: Will you repeat the question, Mr. Re¬ 
porter? | 

(The question is repeated.) 

i 

i 

The Witness: No difference. ! 

J 

By Mr. Wozencraft: I 

j 

Q. Is there any difference in transit tax paid for ordi¬ 
nary messages beyond the first American zone? A. As I 
stated before, we never set up in our records atny transit 
tax for Zone 1 transit on traffic destined beyond Zone 1. 

Mr. Kern: Who do you mean by “we”? 

1494 The Witness: The Commercial Cable j Company, 

Mackay Radio, or All-America Cables. | 

i 

By Mr. Wozencraft: j 

I 

Q. Is that because it all goes in the same pocket and makes 
no difference? A. I would not say that. All-America would 
not be in the same pocket. Postal Telegraph is hot part of 
the All-America. j 

Q. Why don’t you set up any transit tax? Do you handle 
business without transit tax? A. We do so far as the first 
zone traffic is concerned for traffic beyond. For the reason 
that the additional toll beyond New York to destination is 
collected from the public and paid to the land line company. 

Q. If you operate the Norway circuit, will thetfe be a first 
zone transit tax collected from Mackay on business for Nor¬ 
way destined beyond the first American zone ? j A. There 
will be under the revised schedule. j 

Q. Is there a transit tax in Norway on places beyond Nor¬ 
way? A. Yes, there is, but that covers the telegraphic 
transmission through Norway. 

Q. On your Exhibit 34, how many more words from Nor¬ 
way to the United States do you estimate will be handled 
by Mackay than are now being handled by Corpmercial on 
the basis of the first ten months of 1935? A. It would be 
the difference between that 200,000 and tfie amount 

I 

I 

I 

i 

I 

i 

i 

I 


i 
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1495 that Commercial is now handling. I think it was 
73,000, if I am not mistaken. 

Q. It would he 127,000 words, more or less? A. Approxi¬ 
mately. 

Q. Is that new business or business that will be taken 
from R. C. A. ? A. That will probably be business diverted 
from the other radio route. 

Q. And the total revenue for Mackay for handling to Nor¬ 
way the business which Commercial now handles, and han¬ 
dling from Norway the business which you estimate on Ex¬ 
hibit 34, Mackay will handle, will be $24,495.09 according to 
your figures, is that correct? A. That is correct. 

Q. And the present revenue of Commercial for handling 
the business which it does now handle to Norway and the 
business which it now handles in return from Noway, 
which is 127,000 words less for ten months, is $18,291.84—I 
think that is the figure in round figures, and that is $6,000 
difference, isn’t it? A. Yes, that would be $6,000. 

Q. You have heard Mr. Stone’s testimony that it cost him 
$3,600 more for operation to operate the Norwav circuit? 
A. I did. 

Q. Deducting the $3,600 from the $6,000, that would leave 
$2,400 in round figures ? A. That is right. 

1 Q. Would the indemnity payment to the Great 

1496 Northern amount to more or less than $2,400? A. I 
don’t know anything about the indemnity payment 

to Great Northern. 

Q. Will you assume, please, for the purpose of this ques¬ 
tion, that there will be an indemnity payment to Great 
Northern on one-half of the words handled by Mackay Radio 
in one direction at the rate of 16.5 gold centimes per word, 
and will you tell us how much that amounts to? 

Mr. Kern: Does that mean equated words, ordinary traf¬ 
fic, full rate traffic, or what? 

By Mr. Wozencraft: 

Q. Equated full rate words. A. I will have to do a little 
figuring before I can give you an answer on that. 

Q. All right. Will you do that ? A. I should say roughly 
about $4,000. 

Mr. Kern: On the basis of this table ? 

The Witness: On the basis of the Commercial eastbound 
traffic. 



i 

I 


i 

j 
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i 

| 

i 

FEDERAL COMMUNICATIONS COMMISSION, ET AL. 909 

Q. So that after paying $3,600 more for operations and 
roughly $4,000 to the Great Northern, the International 
System would be handling 127,000 words more between Nor¬ 
way and the United States than is now handled at approxi¬ 
mately $1200 or $1400 or $1500 less revenue; is that right? 
A. That is right, but there is another angle to this. There 
is about $4,000 or $5,000 additional land tolls that would ac¬ 
crue to the Mackay Radio system or its associated land 
lines. 

Q. May I ask on which exhibit that is shown? A. That 
is merely an estimate also. That is not! shown on 

1497 the exhibit. ! 

Q. That is just an estimate also? A. Yes. 

Q. Are the land line people making a profit on| their tolls 
now? A. I don’t know. | 

Q. Then you have no reason to believe, have ypu, that the 
International System is going to make any profit on the 
proposed Norway circuit on the basis of the exhibits you 
have introduced? A. I think so. 

Q. You think so? A. Yes. 

Q. Why? A. Because if the Mackay Radio did not han¬ 
dle the traffic, I believe eventually the Commercial would 
lose eventually all of its westward traffic. j 

Q. You believe that in spite of the fact that the curves of 
the last few years show definitely to the contrary? A. Our 
Norwegian traffic is not so strong. j 

Q. What is the difference in your Norwegian traffic in 
1933,1934 and 1935? A. The difference? Well, We have not 
got much Norwegian traffic in the westbound direction. 

Q. Wliat is the difference then? A. I believe eventually 
we would lose it all. 

Q. But you do not state, do you, that you have lost 

1498 any in the last two or three years? A. That I don’t 

know. | 

Mr. Wozencraft: That is all. 

The Chairman: Mr. Arnold? 

Cross-Examination I 

i 

By Mr. Arnold: 

i 

Q. Will you explain, please, the division of tolls used in 
making up your Exhibit 34? A. The revised exhibit? 


i 
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Q. The revised exhibit, yes. A. That is based on the rate 
of 24 cents or 1.20 francs gold, and under the division as 
laid down in the agreement with Norway, there would be a 
fifty-fifty division after the deduction of the transit and ter¬ 
minal taxes, which we learned yesterday would make a fifty- 
fifty division of the whole 1.20 frans gold, so that Norway 
would receive 60 centimes gold, and Mackay Radio will re¬ 
ceive 60 centimes gold out of the 1.20 francs; but in the east¬ 
ward direction, the collection being only 24 cents United 
States currency, the 60 centimes gold represent at 32.5, 
roughly 19.5 cents, and that would leave Mackay Radio with 
a balance of the difference between 24 and 19.5, or about 4.5 
cents. 

Q. In this exhibit then you have not made any allowance 
for any out-payments to any other carriers by Mackay 
Radio? A. No. 

Q. Will there be any out-pavments to the Postal Tele¬ 
graph Company? A. There will be an out-pavment to the 
Postal Telegraph Company, but that is a system land line 
company. 

1499 Q. Wliy isn’t that included in the calculation? 

A. Our original figure did not show it, and to make a 
figure that was reasonably comparable with the R. C. A. 
statement, they make their own deliveries on a large part of 
Zone 1 traffic and in the lower section of New York City, and 
I do not believe they make any out-payment on that traffic. 

Q. They do make outpayments on certain traffic in Zone 
1, do they not? A. They do, yes. 

Q. Does Mackay make out-payments on the traffic in Zone 
1? A. Yes, thev do. 

Q. What is that out-payment? A. 4 cents a word on 
ordinary traffic. 

Q. To what messages does that apply? Messages to what 
points carry an out-pavment of 4 cents from Mackay to 
Postal Telegraph? A. I believe Mackay pays Postal 4 cents 
on all of Zone 1. 

Q. Regardless of whether the message is destined to New 
York or other points? A. Quite right. 

Q. Would you state for the record what is the area of 
Zone 1? A. Zone 1 takes in all of New York City—for Eu¬ 
ropean traffic I am talking. All of New York City, Jersey 
City, Hoboken, and all of the New England States. 
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i 

Q. Would not Postal Telegraph Company increase the 
charge which it makes to Mackay for service of de- 
1500 livery within Zone 1? A. That would be a matter 
of policy. If the other land line company does not 
increase the zone at all, I do not believe Postal would. 


Q. My question was, could it? 
anything is possible. 


A. Could it? 


I suppose 


Q. It would be controlled in that connection by the Mac¬ 
kay Radio Company, so they would not increase that out¬ 
payment? A. As I said, that would be a matter of policy. 
I would not want to say whether or not it would be con¬ 
trolled to that extent. 

Q. It might increase the outpayments? A. It might. I 
don’t believe so, though. 

Q. You don’t think that would affect the division of the 
tolls between the Mackay Radio Company and the Norway 
Administration; is that right? A. Affect the division so 
far as Norway is concerned? j 

Q. Yes. A. No. j 

Q. The payment then by Mackay to Postal would not be 
an out-payment? A. Not so far as the Zone I would be 
concerned. j 

Q. How about the other zones? A. The other zones, yes. 
That would be provided for in the schedule. j 

Q. What is the difference between the payment to Postal 
in the different zones? Why are they hot equally 
1501 out-payments? A. The point is this, that in the 
original schedule, we contemplated that the Zone 1 
terminal would be the equivalent of 4 cents at par, 20 or 21 


centimes, but since the R. C. A. arrangement calls for only 


a 15-centime terminal on Zone 1, and our agreement with 
Norway being that our schedule would be the same as the 
R. C. A.’s schedule, and you can not expect m0re than 15 


centimes for Zone 1 terminal, and that at par would be only 
about 3 cents, whereas the Mackay Radio woqld pay the 
Postal 4 cents a word. 

On the other zones, the land line zone rates are 4, 8, 11, 
and 14 cents according to destination, the Pacific Coast 
being the fifth zone at 14 cents, and the equivalent collec¬ 
tion on the other side in gold francs is 20 centimes for Zone 
2 or 4 cents; 40 centimes for Zone 3, the equivalent of 8 
cents; 55 centimes for Zone 4, the equivalent of 11 cents; 
and 70 centimes for Zone 5, the equivalent of 14 cents. 


i 
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In the accounting schedules, the out-payments I believe 
will have to be computed at 5.1825 gold francs to the dollar, 
so that Zone 2 pay-out will figure in the schedule as 21 
centimes; Zone 3 with the out-payment of 8 will probably 
be figured as 41 centimes; I don’t know whether it is 41 or 
42—I could tell in a moment. Zone 4 where the outpayment 
is 11 cents would figure 57 centimes, and Zone 5 where the 
out-payment is 14 cents, the gold franc equivalent will be 
considered as 73 gold centimes. Those gold centime pro¬ 
portions beyond Zone 1 will be deducted before the division 
of the fifty-fifty with Norway. 

Q. Was it your original understanding that the 

1502 payment to Postal in Zone 1 was regarded under 
the contract as an out-payment? A. My original 

understanding. 

Q. Yes. A. That was my original understanding until 
I discussed it with Mr. Buttner and the testimony given 
here. 

Q. What will be the arrangement with reference to 
Maine in the first zone? A. Maine in the first zone? The 
15-centime United States terminal will apply there, also I 
presume, because that is what the K. C. A. have in their 
schedule. 

Mr. Arnold: That is all. 

Kedirect Examination 

Bv Mr. Kern: 

* 

Q. You had nothing to do with the making of the con¬ 
tract yourself ? A. Nothing whatever. 

Q. Or the interpretation of the contract? A. Nothing. 

Q. You do not fix the rates or make the rates yourself? 
A. No, they are established. 

Q. And when you testified as to your being in charge of 
rate-making, you mean preparation for the Commission, 
keeping the records, and working under the direction of the 
officials of the company who determine the policies on that? 
A. And setting up the schedules in accordance with estab¬ 
lished practice. 

Q. Giving your own advice in connection with mat- 

1503 ters of policy, but you do not determine the policy? 
A. So far as the rates are concerned. 




I 

I 
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Mr. Kern: That is all. j 

The Chairman: Any further questions? j 

Recross-Examination | 

By Mr. Wozencraft: i 

* 

Q. What is an out-payment? A. An out-phyment is 
something* that one company pays to another ip the tele¬ 
graph business. j 

Q. Will you please read the clause in the proposed Mac- 
kay-Norway contract with reference to out-paynients ? A. 
This is paragraph 7 of the traffic agreement between the 
Handels Department of Telegraphs of Norway and the 
Mackay Radio & Telegraph Company; the seventh clause, 
the second sentence reads: 

“The tolls for service of the radio circuit 6r circuits 
maintained pursuant to this agreement after deduction of 
the out-payments of the Administration and the Company 
respectively shall be divided equally between the Adminis¬ 
tration and the Company.” j 

Q. Is that the same arrangement that R. C. A 4 has? A. 
I don’t know. I believe so. I am not sure. j 

Mr. Kern: This is the clause of the R. C. A. Agreement, 
I believe. There may be another (handing paper to wit¬ 
ness). 

The Witness: The clause in the R. C. A. contract reads: 

l 

“The rate per word to be pooled will be franqs 1.20 or 
such other rate as may hereafter be agreed, the Govern¬ 
ment undertaking to provide for the acceptance and 
1504 delivery of messages in Norway and such other coun¬ 
tries as may be declared by the Government to come 
within the francs 1.20 zone, and the company will pool 
equally at the rate of francs 1.20 per word all messages 
originating in America within the francs 1.20 zonb.” 

The next sentence reads: j 

“The Government and the Company respectively will 
bear the cost of acceptance and delivery of messages in the 
zone within which the francs 1.20 per word rate wijll apply.” 

By Mr. Wozencraft: I 

Q. The fact is, is it not, obviously that the proposed Mae- 
kay-Norway contract is indefinite, and that you yourself 
when you made up your first tabulation was sijnply esti- 

1 

1 

i 

1 


i 

* 
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mating and did not know what the R C. A. division was? 
A. I had no knowledge of what the R. C. A. division was 
with Norway. 

Q. You still don’t know? A. I know what I see there. 

Q. So that this contract which you propose to enter into 
with Norway is simply an indefinite thing in so far as the 
out-payments are concerned, subject to adjustment between 
the contracting parties thereafter? 

Mr. Kern: That is a conclusion of the witness as to the 
meaning of the contract. 

Mr. Wozencraft: That is what it says, isn’t it? 

The Chairman: The witness need not answer. 

Mr. Wozencraft: That is all. 

The Chairman: Any further questions? 

(No response.) 

1505 The Chairman: Thank you, Mr. Rauh. Mr. Kern, 
do you have any further witnesses? 

Mr. Kern: No further rebuttal witnesses at this time, as 
the testimony for the respondents has not been completed. 

Mr. Kimball: Before Mr. Wozencraft proceeds? 

The Chairman: Yes. 

Mr. Kimball: Earlier in the hearing, I was requested 
to put in as an exhibit the copy of the letter of December 
14, 1935, addressed by the Commission to the Western 
Union Telegraph Company and enclosing a questionnaire. 
I believe that was given as Western Union Exhibit No. 2. 
I hand the reporter two copies and call attention to the 
fact that on the questionnaire in the left-hand margin ap¬ 
pears the words 4 4 Mills”, 44 Traffic” and 44 Commercial”. 
Those were not on the letter of course when it came from 
the Commission, but were simply my designation of the 
people who should supply the answer. 

The Chairman: What is the status of that, Mr. Kim¬ 
ball? Was it admitted subject to your supplying the physi¬ 
cal document? 

Mr. Kimball: That is my recollection, that it was to be 
Western Union Exhibit No. 2. 

The Chairman: It may be so marked. 

(The document referred to was received in evidence, 
marked 4 4 Western Union Exhibit No. 2, Docket Nos. 3336, 
3337, and 3338, ’ ’ and is filed with the transcript in the pos¬ 
session of the Commission.) 
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i 

. 

I 

Mr. Kimball: On page 903 of the record, Mr. Kennedy 
asked Mr. Mills: 44 Do yon recall the exhibit which 

1506 the Commission introduced into the recbrd of a 
statement from the Commercial Cable Company on 

its annual traffic eastward and westward, and the revenues 
obtained from that traffic for the years 1919 to 1935, inclu- 

i 7 

sive? Could the Western Union Telegraph Company fur¬ 
nish the same information for the same years by tnail after 
your return to New York”, and Mr. Mills replibd 44 I be¬ 
lieve I can”. | 

I have such a statement from Mr. Mills. Unfortunately 
there are only three copies. I will undertake fo furnish 
counsel copies as soon as I get back to New York. I hand 
them to the reporter and ask that they be marked Exhibit 3 
and received with this statement— 

Mr. Kennedy (interposing): Just a minute, Mr. Kim¬ 
ball. The Commission introduced that as Commission Ex¬ 
hibit 5. | 

Mr. Kimball: Pardon me then. Change it to. Commis¬ 
sion’s Exhibit 5. ! 

With respect to this exhibit, I would like to make the fol¬ 
lowing observation. First, that Mr. Mills advises that it 
is impossible for him to ascertain the number of messages 
for the years 1919 and 1920 in an easterly direction, but 
that his best estimate is that there were 40,000 for each 
year. Revenue figures are not shown on this exhibit for the 
same reason that Mr. Goldhammer could not givle accurate 
figures. Mr. Mills advice is that he thinks a fair estimate 
could be obtained by multiplying against the messages the 
rate which would be developed per message by dividing 
Commercial Cable Messages for each year into their reve¬ 
nue, and he thinks that that estimate would be practically 
on the same basis as that submitted by Mr. Gold- 

1507 hammer. If that is satisfactory, it can lie done, or 
we will have it done and a new copy will be sent. 

Mr. Kennedy: Yes, I think it is. | 

The Chairman: The exhibit tendered has already been 
marked Commission’s Exhibit 5. . j 

Mr. Kimball: On the day when I was not prelsent at the 
hearing, but the day upon which two Western Union wit¬ 
nesses were examined, a question at page 932 reads, ad¬ 
dressed to Mr. Coggeshall: ; 

i 

i 

i 


i 

i 


i 
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“You already have testified that you do handle telegraph 
printer contracts. ’ ’ 

Of course that question should read: 

“You already have testified that you do handle telegraph 
printer traffic.’’ 

And on page 956, a rather important correction on the 
sixth line from the bottom, the question is: 

“You mean an eastward message takes longer by 20 min¬ 
utes,” to which Mr. Coggeshall replied: “I do.” The 
word “eastward” obviously should be “westward”. 

That concludes anvthing that the Western Union has in 
this hearing, but I wish the record to show at this time 
that at the time Western Union appeared and furnished a 
return which it did, it devoted its position to the applica¬ 
tion for the Norway circuit. As the record shows, the let¬ 
ter of January 3 in which the scope of the hearing was 
broadened, was not sent to the cable companies, and a copy 
of that letter was placed in the record yesterday by the 
Commission as an exhibit. 

Our participation here has been with respect to 

1508 the question whether or not Mackav Radio should be 
granted a license to go to Norway. Our position was 

that we were opposed to that. 

So far as the other questions are concerned, we are sit¬ 
ting on the sideline. 

The Chairman: Mr. Kimball and Mr. Wozencraft, I have 
a note to the effect that when Commercial Cable gave the 
percentages of its total European Traffic which went to 
Great Britain, France and Germany or came from Great 
Britain, France and Germany, it was agreed that each of 
you would furnish similar percentage figures. As I recall, 
that has not yet been done. I simply call your attention to 
it as this time. 

Mr. Kimball: That will be filed by us. 

Mr. Wozencraft: We will put it in the record during the 
day. 

The Chairman: Mr. Wozencraft? 

Mr. Wozencraft: Colonel Davis, please. 

1509 Whereupon Manton Davis a witness called on be¬ 
half of the Respondent R. C. A. Communications, 

Inc., having been first duly sworn by the Chairman, testi¬ 
fied as follows: 
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Direct Examination ! 

j 

Bv Mr. Wozencraft: I 

mr 

Q. Have you identified yourself for the record, Colonel 
Davis? A. Yes, my name is Manton Davis. I live in New 
York. | 

Q. What position do you hold? A. I am vice president 

and general counsel of the Radio Corporation of ! America. 

Q. How long have you been associated with the Radio 
Corporation of America? A. Since 1923. 

Q. What was your activity immediately prior to that 
time? A. I was in the service of the United States and in 
the occupied territories of Germany. Immediately prior 
to that, I was the legal representative of the State Depart¬ 
ment, concerning the occupied territory, id France. 

1523 Q. Colonel Davis, do you happen to kno\C approxi¬ 
mately what percentage of the assets of the Radio 

Corporation of America as of December 31, 1935 are repre¬ 
sented bv American investments or investments in the 

m/ 

United States? A. Yes, I think I do. It of course results 
in information that I have gotten from our cofnptroller. 
The Radio Corporation as of December 31, 1935 will show 
gross assets of approximately $102,500,000, of \yhich sub¬ 
stantially more than $93,000,000 are represented by invest¬ 
ments in the United States. j 

1524 Q. $93,000,000 or 93 per cent? A. Substantially 
more than 93 per cent of its gross assets, those being 

$102,500,000, $93,000,000 and 93 per cent is substantially 
the same. 

Q. Colonel Davis, have you had any experience in nego¬ 
tiating traffic contracts with European administrations? 
A. Yes, I have. i 

Q. In discussing traffic contracts already negotiated with 
European administration? A. Yes, I have. ! 

Q. In discussing proposed amendments or changes in 
traffic contracts with European administrations? A. Yes. 

Q. Over what period of time does that experience run? 
A. Well, personally in Europe and by correspondence and 
so on, it runs substantially over the period of ipy employ¬ 
ment with the Radio Corporation from 1923 to! this date. 
During that time, I have had four more or less extended 
visits to Europe, and that general subject haC been dis- 

i 

i 

l 


I 

I 


i 
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cussed in each of those visits with various administrations. 

Q. Regardless of whether the country be Austria 

1525 or Denmark or Norwav or Sweden or Poland or some 

* 

other country, is it your opinion that it is in the 
public interest of the United States that more than one 
American radio-telegraph company should carry on radio 
telegraph business between the United States and the in¬ 
dividual country in Europe having a single Administra¬ 
tion? A. In my opinion, the public interest of the United 
States can not be well served by having two American com¬ 
panies communicate with a single foreign administration 
or company in any foreign country. May I explain my an¬ 
swer? 

The Chairman: Yes. 

The Witness: When there are really competitive cir¬ 
cuits, the situation is and of course always will be entirely 
different. There are some countries which permit more 
than one communications agency to operate within its terri¬ 
tory for international communications. When that condi¬ 
tion obtains, truly competitive circuits can be established. 
The circuits in such case would have competition at each 
end of the circuit by organizations that are carrying on co¬ 
operative work in competition with other circuits carrying 
on the same kind of work. 

However, where there is only one agency at the other end 
for two American agencies to communicate with the single 
agency in a foreign country, is to invite the foreign agency 
to play off one of these American companies against the 
other, to the inevitable detriment of the Americans, and to 
the inevitable benefit of the foreigner. 

It just could not be when there is only one agency 

1526 at the other end of the circuit, to the advantage of 
America or Americans to have the American put in 

the position where by successive demands and concessions 
they have got to injure themselves for the benefit of the 
foreign correspondent. 

Perhaps that may be illustrated by one of the latest cir¬ 
cuits of that kind with which I have had contacts. There 
was a foreign country which indicated its intention to estab¬ 
lish a second circuit, already long having had one with 
R. C. A. They caused R. C. A. to be informed that R. C. A. 
would doubtless find it to its advantage to come to that 
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country and establish throughout that country, offices for 
the reception from and delivery to the public of messages 
destined for transmission overseas or which hadj been re¬ 
ceived from overseas. The suggestion was that R. C. A. if 
it had its offices throughout the country and contact with the 
public, could in that way* have the advantage of securing the 
routing of such messages over its own circuits, j 
The suggestion was that the R. C. A. offices in ^uch coun¬ 
tries should turn over the messages to the foreigp govern¬ 
ment for transmission, the tolls being equally divided. The 
proposal was that R. C. A. should do the work I of accep¬ 
tance and delivery, of the collection and solicitation at both 
ends of the circuit, the American end as well as the foreign 
end, and equally divide with the foreign government the 
tolls. | 

That I think, just illustrates the kind of things that will 
be demanded whenever such a condition obtains, j 
The Chairman: We will recess for 10 minutes.! 

1527 (There was a short recess, after which the hearing 

resumed as follows:) ; 

i 

i 

Mr. Wozencraft: You may have the witness. 

1528 Cross Examination I 

i 

i 

i 

By Mr. Kern: | 

i 

Q. At the present time, Mr. Davis, the only direct radio 
circuit between the United States and Great Britain is by 
the RCAC with the French Marconi; is that not true— 

The Chairman (Interposing): That is, for general pub¬ 
lic business. ! 

» 

By Mr. Kern: j 

Q. (Continuing) For public commercial telegraph busi¬ 
ness. A. I think the Government has some service, and I 
am not sure but what Press Wirless has. | 

Q. For public commercial telegraph service? A. I think 
that is correct, although, Mr. Kern, I am not really a traffic 
man, and I will give you the best I have got, but it may not 
be accurate. j 

Q. The only direct radio telegraph service for commer¬ 
cial telegraph at the present time between the United States 
» 

i 

i 

i 

• 

j 

i 

i 

i 

i 

i 

i 

i 

I 
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and France is the RCA circuit with the French radio, is 
that not true? A. With the same exceptions that I stated 
before. 

Q. Yes; general public telegraph service. A. Yes. 

Q. Is the same true as to Germany? A. I believe it is. 

Q. And as to Norway? A. I believe it is. 

Q. Sweden? A. I don’t know. 

1529 Q. Poland? A. I believe it is. 

Q. Switzerland? A. I am not sure. 

Q. Italy? A. I think there is a very celebrated Vatican 
circuit in addition to our own. That is the circuit of the 
1. T. T. System. 

Q. Spain? A. Spain did have two circuits. What their 
situation is now I am not sure. I think perhaps ours is the 
only one. 

Q. Portugal? A. I don’t know. 

Q. Belgium? A. I think the same is true. 

Q. In fact, then, the only direct radio telegraph circuits 
between the United States and Europe, other than the cir¬ 
cuits which we have just mentioned, are the four circuits 
which Mackay Radio has, Austria, Hungaria— A. You 
mean that is two? 

Q. Austria, Hungaria, Vatican City and Denmark? A. I 
don’t know what if any other circuits you have. In giving 
my answer, however, I would like to stress the fact that 
there is much competition by radio on circuits that are not 
direct; that radio traffic can be and is handled on circuits 
other than direct circuits. 

Q. Is there much direct competition with Norway 

1530 today by other than the direct circuit radio telegraph 
competition between the United States and Norway? 

A. Frankly, the operating details I do not know. The chief 
information that I have with respect to that is from time 
to time I have observed the listings in the various adminis¬ 
trations ’ books, and I have always assumed that traffic 
moves over each of the routes listed, else they wouldn’t be 
there. 

Q. You have seen the testimony or heard of the testimony 
in this case that there is no traffic to Mackay Radio from 
Norway, have you not? A. I have not read the record with 
the care that I would like to, and with the care that I will. 
As to that I don’t know. 
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Q. What are the large traffic centers for traffic between 
the United States and Europe? What are the large traffic 
centers in Europe for communications traffic to the United 
States? A. You are asking me to guess, Mr. Kerb, because 
I don’t know. ! 

Q. You do know as a matter of fact? A. Well, I know 
the large cities. They would be of course London, Paris, 
Berlin, Rome and Amsterdam. | 

Q. You would not consider Denmark, Vatican; Hungary 
and Austria as large traffic centers for international com¬ 
munications compared to London, Paris and Berlin? A. 
Well, I wouldn’t consider the tip of Long Island a 

1531 very large business center either, but nevertheless 

it is RCAC’s traffic center from which traffic radi¬ 
ates in the same way that traffic can radiate from the points 
vou named. ! 

Q. But the volume of traffic originating in places like 
London, Paris and Berlin is far in excess of the countries 
served by Mackay Radio; is that not true? A. As I tell 
you, you are only asking me to argue, and I am perfectly 
willing as an argument to say I believe that is true. 

Q. You during a long period of time since 1920; have been 
with the RCA ? A. 1923. May I correct .that ? | 

Q. And the RCAC have built up a series of traffic agree¬ 
ments with all of the principal countries of Europe; is that 
not true? A. I think so. j 

Q. Those agreements provided in substance in many 
cases that all the unrouted traffic, should be delivered to 
you; is that not the case? A. Those contracts provided 
that each end of the circuit should transmit to its partner 
on the other end of the circuit all the traffic at Its disposal 
not otherwise routed by the sender, wherever we could get 
such a provision inserted in the traffic contract. To some 
of the contracts there was no such provision, but generally 
that is true, Mr. Kern. 

Q. And it was always your contention it was im- 

1532 proper for the Government on the other hand to 
make a contract with any other party in the United 

States for a direct circuit on that type of contract until last 
June? A. It has always been my legal contention, Mr. 
Kern, that a partner could not be faithful to his partner¬ 
ship relation and enter into another partnership relation 

i 

i 

1 

1 

1 


1 

1 

1 
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with a competitor as his partner. That has been my legal 
contention for a long time, though I— 

Q. (Interposing) You have waived some of those con¬ 
tentions since last June, have you not? A. Yes. 

Q. Did you write a letter to Norway, or did the Radio 
Corporation, or RCAC, write a letter to Norway, telling 
them they did not object to a direct circuit under such con¬ 
ditions ? 

Mr. Wozencraft: May it please the Commission, that is 
the same question which was objected to yesterday and the 
objection was sustained. Counsel was invited then to put 
in any letter to which he referred in the record. He said 
he did not want to do so. If we are going to have corre¬ 
spondence let us have correspondence and the facts of the 
full picture concerned. 

The Chairman: The Chair disagrees, Mr. Wozencraft, 
and does not think it is the same question asked yesterday. 
The witness may answer. 

The Witness: I wrote no such letter, but I believe that 
a letter was written by RCAC to all of its correspondents 
informing those correspondents that it would not 
1533 make any objection to direct radio circuits. 

By Mr. Kern: 

Q. When was that letter written, approximately? When 
were such letters written? A. I will have to ask someone 
else for the date. 

Mr. Latimer: July 3rd. 

The Witness: July 3rd, 1935? 

Mr. Latimer: Yes. 

The Witness: I am informed July 3rd, 1935. 

By Mr. Kern: 

Q. The practical situation then today is that RCAC has 
the only direct radio telegraph circuits to all the countries 
that we have named in Europe for general commercial tele¬ 
graph purposes? A. Having answered your question di¬ 
rectly, I think the record will show. 

Q. And you believe that they should have the only direct 
radio circuits to those countries? A. I believe my opinion 
on that is not germane, Mr. Kern. 
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Q. You do not care to express an opinion? A. I have 
expressed my contention, and I have expressed to the Com¬ 
mission the situation in my opinion as would best serve the 
American public interest where there is but a single agency 
abroad. I can’t add anything to that, Mr. Kerni 

Q. You have stated you think there should be no further 
direct radio competition by direct circuits to all fhose coun¬ 
tries where there is a single agency on the other end? 

1534 A. That in my opinion is correct, I believe, for the 
reason I have stated, that the American! public in¬ 
terest is best served by one circuit, particularly regulated 
as that one circuit would now be, both in respect of rates, 
service, character and everything else, by the Commission. 

I take the position in that respect as the I. T. T., the 
same position that it has taken before the Senate, particu¬ 
larly in Senate Bill S.-6, that is, that the American public 
interest would be best served by a regulated circuit where 
the American end of the circuit could deal on an even and 
an equal basis with the foreign end of the circuit. I know 
of no people who have developed that thesis mqre convinc¬ 
ingly or more eloquently than the I. T. T. people before the 
Senate committee. I 

I 

Q. That is in advocating legislation which would permit 
consolidation or mergers? A. That is right, for the rea¬ 
sons I have stated. 

Q. But not under competition conditions. H^ve you ever 
seen any argument by I. T. T. or Mackay Radio, or any 
of the Mackay systems, that advocated a policy of denial 
of opportunity of competition pending any legislation which 
would permit of consolidation under supervision of a com¬ 
mission? A. If you want me to state specifically, I have 
never seen any argument from you to the effect that our 
circuits ought to be the only circuits to places where the 
I. T. T. desires to go. j 

1535 Q. Without legislation? A. I have answered. We 
all agree that the public interest would bo best served 

by a single regulated circuit to all countries where there is 
a single communications agency abroad. 

Q. But your position differs, in that you believe that 
should be true even though there is no legislation which 
would permit any kind of consolidation of the companies 
rendering radio-telegraph service? A. I think I have an- 
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swered that question and given very explicit reasons for it. 

Q. In other words, even though there is no legislation, 
you believe that companies should be denied the opportun¬ 
ity to compete by direct radio-telegraph circuits to coun¬ 
tries where the other end of the circuit is controlled by a 
single agency? A. I have given completely I think in full 
my views on that subject. 

Q. And that is your view? A. I think that the views I 
have expressed are my views. 

Q. And that is the effect of them, is it not? You are 
capable of interpreting the effect of what I have asked? 
A. I ask that my views interpret themselves, because I think 
they have been very clearly stated. 

Q. Now, testimony has been given here by your wit¬ 
nesses, and I mentioned some of them, at times when you 
were not at the hearings, that the most of the con- 
1536 tracts that you now have abroad are short-term con¬ 
tracts for direct radio-telegraph circuits to Europe; 
is that a fact, or do you know? A. Well, you made a state¬ 
ment, and I am not denying it, sir; I don’t know. They are 
of varying lengths. 

Q. Now, one of the contentions that has been made here 
is that opportunity can be given to compete for the con¬ 
tract at the expiration of the contract, but not for a parallel 
circuit, i Do you believe that there should be opportunity to 
compete for the contracts at the expiration of the existing 
contracts of RCAC? A. I have answered as explicitly as I 
can what I conceive to be good American policies. 

Q. You have not answered that question whether there 
should be an opportunity to compete for the making of con¬ 
tracts at the expiration of your existing contracts. A. I 
think I have made my position very clear in situations 
where there is but one foreign communications agency, Mr. 
Kern, that I do not think that American companies should 
be asked to disembowel themselves in a contest for the fa¬ 
vor of a foreign communications agency. 

Q. At the expiration of contracts or during the pendency 
of contracts? A. I just don’t think it would make any par¬ 
ticular difference when it should be. I think the policy of 
the United States ought to be one competing circuit under 
such circumstances. 


I 
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If there are reputedly 400,000,000 people in China 

1537 and 130,000,000 people in the United States, in the 
present situation I see no reason in the wdrld where 

or why each of the 130,000,000 people in the United States 
and each of the 400,000,000 people in China shohld not be 
permitted to establish, one with the other, the competing 
radio circuits. And there has never been anything in our 
contracts, there has never been anything in our policy, 
there has never been anything in our conditions to the con¬ 
trary of that. Our only conditions have been that when 
we have established a partnership relation for mutual co¬ 
operation, good faith and good honesty and good American 
policy should not permit us to share with someone else, and 
particularly our competitor, the loyalty of ouij partners. 

Q. No; but you have just stated in answer to j the previ¬ 
ous question—I understood you to state—you thought the 
disadvantage of competing for the contract at the expira¬ 
tion of your existing partnership arrangement should not 
be permitted. A. I think I have answered the question as 
clearly as I can, Mr. Kern. 

Q. But I asked you as a lawyer and intelligent man— 
A. (Interposing) You flatter me. j 

Q. (Continuing) —if no other company can coinpete dur¬ 
ing the existence of your contracts, and no other company 
in your opinion should compete for a direct radio-telegraph 
circuit to such countries where there is a single agency 
abroad, for a contract at the expiration of your con- 

1538 tracts, how is there ever to be an opportunity to have 
competition with direct radio-telegraph bircuits to 

such countries? A. I have told you, Mr. Kemj and I re¬ 
peat, that in my opinion good American policy b-nd Amer¬ 
ican public interest should not require two American com¬ 
munication agencies to bend a servient knee in competition 
before a foreign communications agency that hbs the total 
volume of its service to dispose of. j 

Q. Either during the life of the contract or io compete 
for a new contract at the expiration? A. I havq answered 
the question, Mr. Kern, explicitly. 

Q. Isn’t this going to result in nothing but a| monopoly 
in the company that happens to be there first for all time? 
A. I think that involves a conclusion, Mr. Kemj 
Q. You are capable of stating a conclusion, are you not? 
A. I think the Commission and the record is too: 
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Q. As to what would be proper public policy. I would like 
to have your opinion as to whether that would be the result 
of it. A. Do I give my conclusions? 

Q. I do not ask the Commission to direct you to. I am 
asking you your opinion. A. Then I have answered the 
question. 

Q. You have no further answer to the question? A. I 
have no further comment, Mr. Kern. I have answered the 
question. 

1539 Q. When was your contract made with Marconi in 
England? What year, do you remember. A. No. 

Q. Was it made the last year or two, or five or six years, 
or eight or ten years ago? A. In other vrords, you want to 
know whether there has been a renewal of our Marconi 
contract? 

Q. No; I want to know when your contract was first made. 
It has been going for a great many years, has it not? A. 
Well, I think that contract has been a public record since 
1924, when the Federal Trade Commission put it in a book. 
I don’t remember the date, but I know anybody can get 
that data from that book. Whether there has been a re¬ 
newal of the original contract or not and what the situation 
is with reference to the existing contract I do not know. 

Q. In other words, you have had a circuit at least since 
prior to 1923? That is what that would indicate? A. Oh, 
yes. 

Q. Now, you put in a statement showing what your total 
investment abroad is at the present time. What was your 
investment abroad at the time those contracts were entered 
into ? A. Mr. Kern, I don’t know. 

Q. I do not know the purpose of it, but if it is relevant, 
it seems to be relevant also to know what your investment 
abroad was when your contracts were entered into. 

1540 A. However relevant it may be, I am sure you have 
got to ask somebody else. I have not the slight¬ 
est idea. 

Q. Is it not a fact that during last year you made a sub¬ 
stantial sale of foreign assets, which would make an en¬ 
tirely different showing since January 1, 1935, and Jan¬ 
uary 1, 1936? A. We have made no sale of any assets that 
have any influence directly or indirectly on the communica¬ 
tions. 
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Q. I agree with that, but there has been a substantial 
sale of foreign assets during the last year. AJ In an or¬ 
ganization— 

Q. (Interposing) By RCA? A. Yes, in an organization 
in which we had an interest in the amusement field, and not 
in the telegraph communications field. i 

Q. Of course, you have contractual arrangements though 
w r ith foreign corporations; at the present time RCA has as 
to interchange of patents, sales of equipment, hnd things 
of that type, do you not? A. I think that is correct. 

Q. And very substantial contracts with various other 
foreign countries or agencies in other countries? A. I 
don ’t know how r substantial they are. 

Q. You think that your interests that you had at the 
time you made these contracts in no way had any effect 
had any effect upon the communications field?! A. I will 
have to ask you to restate that question. 

i 

1541 (The foregoing question was thereupon read by 
the Reporter.) 

i 

A. May I ask what “these contracts” mean in that ques¬ 
tion ? I 

Q. Do you think that the foreign investments jwhich were 
held by RCA during the period in which it was negotiating 
its great series of traffic agreements had no influence in the 
terms of those traffic agreements? A. I don’t know whether 
RCA had at the time those contracts were negotiated any 
foreign investments. My inclination would be to say that 
it at that time did not have, if you are talking 6f the early 
contracts, any foreign investments whatsoever' 

Q. But you have made contracts every year pr amended 
contracts every year for the last ten years ovpr there; is 
that not true? A. I don’t know about that. W^ made con¬ 
tracts wherever we had the reasonable opportunity to. 

Q. If you did have these investments during this period, 
or RCA itself did, or through subsidiaries, d 6 you think 
their investments they had abroad had anything to do with 
the terms of the traffic agreements they entered into ? A. I 
don’t know. j 

Q. Didn’t you indicate you thought that would have noth¬ 
ing to do with it when you were talking about I the invest¬ 
ments RCA had in England? A. Well, if you mean whether 
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our investment in the amusement field in connection 

1542 with an organization that was engaged in selling 
broadcast and talking machines for amusement pur¬ 
poses, I think that investment would not have influenced us 
in connection with any traffic contract we made, the organi¬ 
zation in question not making and not selling and not deal¬ 
ing in so far as I know and believe any apparatus in the 
communication field. 

Q. But the British Marconi, the manufacturing company, 
had relations with electrical musical instruments which you 
owned in the foreign field? A. I don’t know that, Mr. 
Kern. 

Q. You do not? 

Mr. Wozencraft: Perhaps the Colonel would like to know 
and counsel would like to know that the investment in 
E. M. I. was made in 1930 and sold in 1935. 

Bv Mr. Kern: 

Q. (Continuing) That was sold in 1935. The amount of 
the investment which you have had for the last five years 
and RCA has had has been in excess of $11,000,000, is that 
not true, until this year, when they sold that? A. From 
1930 to 1935, assuming those are the dates of the purchases 
and sales, that is correct, but that particular investment, as 
I say, has no relation directly or indirectly with communi¬ 
cations or communication apparatus. 

Q. The amount of your investment was considerably in 
excess of that which you received from the sale of the prop¬ 
erty, was it not? A. I don’t know: I don’t know that 

1543 it is material. 

The Chairman: The Chair does not think it is ma¬ 
terial at the moment. 

The Witness: You don’t want us to say whether we made 
or lost money? 

Mr. Kern: No; I don’t care whether you lost money. I 
meant the substantial amount of your investment during 
that period. 

i That is all for the time being. 

1578 Cross Examination 

By Mr. Kern: 

Q. Mr. Davis, in reply to a question from your counsel, 
you made certain statements as to the percentage of busi- 
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ness that was handled by the International system. Coun¬ 
sel made the statement and you replied to a question 

1579 involving those statements. Did vou evet* calculate 
those percentages yourself? A. May my memory 

be refreshed about that statement of the percentages of 
traffic? I confess I do not remember it. i 

i 

Q. Your counsel asked you a question as to whether it was 
not a fact—I will withdraw that question, if yoii don’t re¬ 
member. Counsel this morning either made a statement 
or put it in a question, a reference that the International 
handled approximately 40 per cent of the tot^l interna¬ 
tional communication of . the United States. 

Mr. Wozencraft: 48.3 per cent. 

Mr. Kern: Have you ever made any calculation on that 
yourself ? | 

The Witness: No. 

Mr. Wozencraft: That was my statement for the record 
in this hearing. j 

Mr. Kern: That in my opinion is not a correct statement 
for the record, but let me ask a couple of questibns. 

By Mr. Kern: i 

Q. You have never made any calculation yourself on 
that? A. No. 

Q. I believe your counsel also referred to the fact that 
RCAC handled 17.9 per cent of the traffic. I 

Mr. Wozencraft: Correct. 

By Mr. Kern: I 

1580 Q. Do you know whether in calculating your 17.9 

per cent they include all of the revenues they re¬ 
ceive, including the profits or losses on gold exchange 
equivalent ? A. Mr. Kern, I don’t remember that any such 
statement was made in a question to me or an aSwer by me. 
I remember vaguely some such statement made in connec¬ 
tion with arguments about the admissibility ofi testimony. 
As to the facts which you state in that question, I have 
no knowledge whatsoever; I am not a traffic statistician, 
and it is not my job to keep such data, and I have never 
kept any. j 

Q. You don’t know whether Mr. Wozencraft’i statement 
is correct or not? A. If Mr. Wozencraft, in whom I have 
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a good deal of confidence, stated that the record in this case 
so showed, I have listened to the statement with interest. 

Q. In calculating the percentage of revenue of RCA, if 
you want to translate that into messages, isn’t it a fact 
that at least wherever there are foreign administrations in¬ 
volved, RCA does not receive substantially more than 50 
per cent of the revenue, in some cases more and in some 
cases less? A. You will have to ask the traffic people about 
that. 

Q. If you calculate that in terms or percentages of mes¬ 
sages, those percentages will be very different? A. I have 
never calculated in terms of percentage of messages 

1581 in my life. 

I Q. You haven’t any idea on that? A. No. 

Mr. Kern: That is all. 

The Chairman: Any further questions? 

1582 Redirect Examination 

By Mr. Wozencraft: 

Q. Colonel Davis, Mr. Kern in his cross-examination re¬ 
ferred to a letter of July 3, 1935, that was sent to Norway. 
Was there any reason to send that letter to Norway except 
simply because the letter was sent to all correspondents, and 
Norway was a correspondent? A. There was no other rea¬ 
son. 

Q. That letter simply made clear, did it not, to all corre¬ 
spondents the position which R. C. A. C. takes with ref¬ 
erence to this situation and that of its correspondents; to- 
wit: That R. C. A. C. makes no contention that any corre¬ 
spondent because of contract or otherwise is legally pre¬ 
vented from establishing a duplicate parallel radio-tele¬ 
graph circuit between the country and that correspondent 
of the United States? 

The Chairman: I do not see the necessity of going into 
that again. I think the record is perfectly clear on that. 

The Witness: I intended to give that impression. 

By Mr. Wozencraft: 

Q. Colonel Davis, at any time since its organization, have 
the United States assets of R. C. A. represented less than 
80 per cent of its total assets? 
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i 

The Chairman: If you know. I 

The Witness: Accepting my cue from the Chairman, I 
may say that I can not be absolutely certain. In my opinion 
it has never been less. 

Bv Mr. Wozencraft: ! 

1583 Q. State if you will what form the competition 
between American radio-telegraph companies should 

take if any, for the renewal of contracts with foreign ad¬ 
ministrations upon the expiration of existing contracts? 
A. I thought I made clear this morning the answer to that 
question. When you use the word 4 4 foreign administra¬ 
tions”, you are meaning by that a Governmental adminis¬ 
tration of which of necessity there is but one in |any coun¬ 
try. | 

The Chairman: If the witness is satisfied with his ear¬ 
lier answer, the Chair is. ! 

The Witness: If my counsel would like me to elaborate, 
I shall be very glad to. j 

By Mr. Wozencraft: 

Q. I would ask you to state your position if you will, 
please. A. That is, whether at the renewal of a contract 
or at any other time, in my judgment, the best interests of 
America and the best interests of the American public 
would not be served by having two American organizations 
appear with a servient knee before a foreign administra¬ 
tion, disemboweling each other to their injury, and the for¬ 
eign administration’s benefit? Of course I recognize that 
when at the expiration of the contract or for any other 
reason two American companies may have the opportunity 
to come before a foreign administration and seek to get 
the further contract of that administration, there is not 
any reason why they should not so come. I certainly would 
be stultifying myself if I said other than that R. C. A. would 
under any such circumstances at any time do other than to 
do everything that they honorably could to get every 

1584 contract that it could, whether by renewal or other¬ 

wise, that offered advantage to itself in tjhe commu¬ 
nications field. . | 

I do not think we pull our punches at any time, recogniz¬ 
ing of course that the other organization has equally the 
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right to do the same. I feel that this Commission has juris¬ 
diction and should exercise it to see to it that the American 
organizations shall not give themselves away for the bene¬ 
fit of foreign organization under any such circumstances. 

Mr. Wozencraft: That is all. 

Mr. Kern: I am sorry, Mr. Chairman, I have to ask one 
or two questions. 

Recross-Examination 

By Mr. Kern: 

Q. Mr. Davis, if you have a contract running to 1942, 
it is your theory that no one should be allowed to have a 
direct radio circuit with a foreign country while you have 
that contract? That perpetuates your monopoly to that 
circuit— 

Mr. 'Wozencraft (interposing): I object to the use of 
the word “monopoly”. 

By Mr. Kern: 

Q. That perpetuates your single and sole position of a 
single radio circuit with that foreign country until the ex¬ 
piration of that contract, if your theory were adopted ? A. 
If the Government of the United States should adopt this 
theory for which I have contended, the theory for which 
vou have contended, and the theorv that I under- 
1585 stand was recommended by this Commission to Con¬ 
gress, that it is not to the advantage of Americans 
to be Competing for the favor of a foreign communications 
agency, of course if we have a contract running to 1942 
and if that policy that I suggest be adopted, then ours would 
be the only direct circuit to that country until 1942. 

Q. And as long as we are to have competition, unless 
there is forced consolidation, you would have the only posi¬ 
tion to most of the countries that you now serve in Europe, 
or all of the countries you now serve directly? A. I don’t 
know whether all of the countries in Europe have a single 
communications agency. 

Q. To all that have single communications agencies, you 
would be in the saddle without any other direct radio-tele¬ 
graph circuit between the United States for General pub¬ 
lic service telegraph communications? A. If the American 
Radio Commission and the American Government were 
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adopting the policy that I speak of, namely, that there 
should not be two Americans working with a single foreign 
agency, if that foreign administration be the ohly one in 
the country, that would be true. I 

Q. There should not be equality of opportunity of com¬ 
petition because a present situation has been created in the 
manner that has been described in this hearing.! A. Well, 
that involves a lot of conclusions. Equality of opportunity 
when and to do what? I do not believe that thej public in¬ 
terests of the United States would require the United States 
Government to deprive any organization which through 
years of effort and faithful service to iits foreign 

1586 subscribers, will have built up a position in the com¬ 
munications field, I do not think the public interest 

would require, on the contrary I think public interest would 
forbid, that that position be taken away from th;e company 
that built it up, to give it to a company that did not. 

Q. Then when the Department of Justice entered into a 
consent decree with you under which you agreed to waive 
exclusive positions abroad and to waive any objection to a 
second circuit being established, that action wfas a pure 
futility? A. No, we agreed to waive the legal contention 
that we were making that our contracts forbade any dupli¬ 
cation of circuits under those circumstances. You are now 
asking me what in my opinion would be good j policy for 
the United States to adopt, and when we waited a legal 
contention with respect to our contracts, we ceirtainly did 
not waive either, 1—our own opinion about what would 
be a good policy for the United States; or, 2—our intention 
to be the best competitor that we possibly could to keep the 
position that we had obtained. 

Q. The best policy for the Radio Corporation? A. Right. 
Q. Then the effect of what you are contending for is to 
give your that which you could not secure by contract, if 
your suggestion were carried out? A. You have been ask¬ 
ing me about my opinions of good policy for the United 
States and I have told you that. The effect seems to me 
to involve a conclusion that is obvious. To sucjb countries 
as have only a single administration, ahd we have 

1587 relations with that Administration, and those rela¬ 
tions continue by contract for a certain length of 

time, then despite the fact that we waived any provision in 


i 
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those contracts which in our opinion would give the Ad¬ 
ministration a legal right to establish another direct cir¬ 
cuit, you have asked me for my opinion about good policy 
for the United States and I have told you, and I have told 
you the reasons that in my opinion good policy of the 
United States should prevent the installation of another 
direct and competitive circuit. I think I could not state 
that any clearer than you yourself have stated it before 
the Senate committee. 

Q. And you have also stated that that was good policy 
for the Radio Corporation? A. I could not imagine it be¬ 
ing otherwise than good policy for the Radio Corporation 
to try to keep the radio circuits which throughout a long 
course of years, it has been so diligent to establish. 

Q. To keep them and not to permit any other direct 
radio circuit to be established to any of the other countries 
of Europe? A. It is not within our power to permit any¬ 
thing of the sort or to forbid it. We have no power in that 
regard. 

Q. In your statement you said “We ourselves have so 
said.” You are referring not to anything that we have 
said during a competitive situation, but what might happen 
if there an amendment of the laws to change it? A. I am 
free to admit that what you say before the Commission and 
what you say before the Senate are not the same. 
1588 Q. And it is not an inconsistent position, when you 
are dealing with a competitive situation and the 
other? A. I do not believe I ought to answer that. 

Mr. Kern: That is all. 

Redirect Examination 
By Mr. Wozencraft: 

Q. Have not the Radio Corporation always regarded it 
as good R. C. A. policy to try to serve the public interest 
of the United States? A. The Radio Corporation has al¬ 
ways believed that when it best served itself in the field 
which it attempted to serve, it did best serve the people of 
the United States. 

Q. Can any person who doubts that the operation of any 
transoceanic radio-telegraph circuit is in the best interest 
and serves the public convenience and necessity raise that 
point before this Commission at any license renewal pe- 
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riod? A. Obviously this Commission exercises and I think 
properly has exercised regulatory jurisdiction to determine 
when circuits will or when circuits will not be licensed. 

Mr. Wozencraft: That is all. i 

The Chairman: Any further questions? j 

i 

_ ! 

(No response.) 

I 

I 

The Chairman: Any further witness, Mr. Wozencraft? 
Mr. Wozencraft: No. j 

I 

The Chairman: Mr. Congnenc, do you desire!to appear? 

1589 Augustine L. Congnenc was called as a witness, 
and being first duly sworn, testified as follows: 

I 

I 

Direct Examination 


The Witness: I am the director of the French Cable 
Company with offices at 60 Broad Street, New York City. 

I wish to confirm the answer of the French Cable Com¬ 
pany to the questionnaire of the Federal Communications 
Commission of December 14, 1935, which I will sum up as 
follows: We are sending traffic to Norway via France with 
Paris as the only re-transmitting station. As the delay in 
re-transmission is insignificant, we are in a position to 
give a very fast reliable service from New Yprk to Oslo. 
Our facilities are sufficient to handle the small part of the 
traffic we are getting for Norway, and even a much bigger 
part if we can get it. ! 

The establishment of a new link between NeW York and 
Oslo will not consequently offer to the public a better ser¬ 
vice, and on the contrary will be to the detriment of our 
small revenues. So we could not see to favor the introduc¬ 
tion of a new element of competition in a field which is al¬ 
ready crowded with competing systems. j 
That is all I have to say. j 

The Chairman: Mr. Kern, do you have any questions? 


Cross-Examination 

Bv Mr. Kern: j 

Q. Has the establishment of direct radio-telegraph cir¬ 
cuit with administrations that control the telegraph file at 
the other end of the circuit, had an adverse effect 
1590 upon the cable business where the foreign adminis- 

i 

i 


I 
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tration participates in the tolls ? Isn’t it more diffi¬ 
cult for vou to get traffic from those countries? A. That 

* C7 

is a fact. 

Q. It has substantially affected your business in the 
past? A. In the westward direction, yes, Naturally. 

Mr. Kern: That is all. 

Cross-Examination 

By Mr. Wozencraft: 

Q. Do you compete with the International System for 
business too and from Norway? A. Yes; to. I will not 
say from. 

Q. You mean that you do not get nearly as much busi¬ 
ness from Norway as the International System gets? A. 
Certainly not. 

Q. Do you have a canvasser there ? A. I don’t think so. 
I am not sure about that. 

Q. The International does have a canvasser in the Nor¬ 
way district? A. Really I could not answer. 

Q. You testified that you are able to give good cable ser¬ 
vice from the United States to Norway, are you not? A. 
Very good; very fast. 

Q. Can the Commercial Cable Company also render good 
fast service from the United States to Norway? A. I think 
it can. 

Q. And from Norway back to the United States? A. I 
think so. 

1591 Mr. Wozencraft: That is all. 

Recross-Examination 
By Mr. Kern: 

Q. Which is the more effective competitor against you 
for traffic from Norway, the R. C. A. or the Commercial 
Cable? A. Well, really I could not answer from my own 
knowledge, because I don’t know the situation over there. 

Q. You don’t know which gets the larger volume of traf¬ 
fic from Norway? A. I saw these statistics. 

Q. That R. C. A. is getting far more? 

Mr. Wozencraft: There is no testimony that R. C. A. is 
a competitor in Norway at all? 

Mr. Kern: R. C. A. C. 



FEDERAL COMMUNICATION'S COMMISSION, ET AL. 937 

i 

i 

Mr. Wozencraft: Nor R. C. A. C. ! 

i 

The Witness: I don’t know if that is the Norwegian 
Government over there or the R. C. A. I am not in a posi¬ 
tion to answer, and since you have to give the answer ac¬ 
cording to your own knowledge and I don’t know anything 
about what happens in Norway, I can not say. j 

The Chairman: Any further questions? 

i 

(No response.) j 

i 

The Chairman: Thank you, Mr. Congnenc. j 

(Witness excused.) j 

i 

The Chairman: Mr. Kern, do you have any ftirther re¬ 
buttal testimony? ! 

Mr. Kern: No further testimony in view of the neces¬ 
sary restrictions and in view of the rulings already made. 

The Chairman: Is there any further testimony on 
1592 behalf of any party to this proceeding? j 

Mr. Wozencraft: You asked for a couple of things 

from us. | 

The combined English, French and German eastward 
traffic handled by R. C. A. Communications, Inc., represents 
57 per cent of its entire eastward European traffic. 

The combined English, French and German westward 
traffic handled by R. C. A. Communications, Ihc., repre¬ 
sents 58 per cent of its entire westward European traffic. 

These percentages are expressed in terms of messages. 

Mr. Kennedy: Mr. Chairman, the Commission counsel 
withdraw the request made by Mr. Arnold yesterday of the 
witness Latimer to furnish the percentage of j messages 
which were transmitted over a given period of time by 
low frequencies and by high frequencies. I think that was 
the request. We withdraw that request. 

The Chairman: In view of the statement by Mr. Ken¬ 
nedy, it will not be necessary for the R. C. A. C. to furnish 
the heretofore requested information. j 

Are there any other requests for information outstand¬ 
ing except the one that I recall to Western Union for the 
same figures that R. C. A. C. gave on the eastward and 
westward distribution of traffic? 

(No response.) 


i 

i 
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The Chairman: That, I am sure, Mr. Kimball intends 
to furnish, for the record, and it will be made available to 
all companies. 

1593 Mr. Arnold: If the Commission please, to com¬ 
plete the record we would like to introduce the con¬ 
tract between R. C. A. and the Director General of Tele¬ 
graphs in Norway. I only have one copy—this is a certi¬ 
fied copy—and I request permission to furnish the other 
copies for the record at a later date. 

Mr. Kern: We all have copies. 

Mr. Arnold: This will be Commission’s Exhibit 16. 

The Chairman: It will be admitted, and permission is 
granted to furnish the second copy. 

(The document referred to was received in evidence, 
marked “Commission’s Exhibit No. 16, Docket Nos. 3336, 
3337 and 3338,” and is filed with the transcript in the pos¬ 
session of the Commission.) 

Mr. Kennedy: One further request before the record 
closes. Some questions were asked of Mr. Goldhammer in 
reference to the annual reports of the Commissioner 

1594 Cable Company and the Mackay Radio and Tele¬ 
graph Company of Delaware for 1934, and in view 

of those questions and in view of the fact that possibly the 
questions concerning those annual reports are relevant 
here, we ask the Chair to take judicial notice of the two 
annual reports mentioned. • 

Mr. Kern: That is satisfactory. 

The Chairman: That will be done. 

Is it the desire to counsel to file briefs? 

! Mr. Kern: Mr. Chairman, all I can say on that is 

1595 that we would like to have this decided as promptly 
as possible, and we would like to have the time for 

briefs limited as much as possible, because our hearing has 
been longer than we ever anticipated in the first place, and 
there was a long delay in getting it set, for reasons beyond 
the control of the Commission or the applicant, and we are 
very anxious to get a prompt decision. Any period for 
briefs is satisfactory to us, but the shorter the better. 

The Chairman: It was partly in view of the fact that it 
is the expectation of the Commission to hand down a de¬ 
cision in this case as speedily as possible that the Chair 
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is not directing the filing of briefs. On the other hand, if 
counsel feels that the presentation of briefs will be of as¬ 
sistance to the Commission, we shall be glad to receive 
them, and a very short time will be set within \|hich briefs 
are to be filed. i 

Mr. Wozencraft: May I suggest in the alternative, that 
a week or ten days or two weeks be set not for the filing of 
briefs, but for oral argument, after an opportunity to go 
through the record. That would eliminate thd delay nec¬ 
essarily entailed in filing briefs and give counsel an oppor¬ 
tunity to present the matter to the Commission perhaps 
quite as effectively as it could be done by briefs, and at a 
much sooner date. 

Mr. Kern: I think that a brief could be filed in the same 
length of time as with all of us coming down here, which 
would just be an additional burden. It has been a 
1596 very heavy burden on all of us up to the present time. 

I therefore far prefer that we have time to file briefs 
within a period of ten days, if that is the time, but if it 
will be necessary to go through the record and have an op¬ 
portunity for reply briefs, we could file thepi five days 
thereafter. ! 

Mr. Wozencraft: I cannot possibly undertake to file a 
brief within ten days, which will be of any service to the 
Commission. If we are going to have briefs, 30 days, with 
oral argument, I would say that I will be ready in ten days, 
and whether we have briefs or not, I would like to have 
an oral argument. 

Mr. Kern: If we are going to have oral argument I would 
like to have it right now. ! 

The Chairman: The Chair has no intention pf recessing 
this hearing for oral argument. What is the desire of 
counsel with respect to briefs? The Chair is not directing 
the filing of briefs. Do you desire to file them, and if so 
a time will be fixed. ! 

Mr. Wozencraft: I assume that the applicant will be 
directed to file a brief and the respondent given the oppor¬ 
tunity to reply? 

The Chairman: The Chair is not directing the filing of 
any briefs. j 

Mr. Wozencraft: If there is to be any oral argument at 
a later date, I think we should have briefs. I do not think 
ten days is enough to do any good. j 
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Mr. Kern: If either party is given leave to file a 

1597 brief in a certain number of days and the other party 
given leave to file a reply brief within a few days 

thereafter, I do not wish to press too hard on it, because I 
am no more ready than the other side, but at the same time 
I am anxious to speed it up. A few days is too short, I ask 
the Chair not to make it any longer than the Chair thinks 
it absolutely indispensable for the assistance of counsel. 

The Chairman: The Chair believes counsel should be 
able to present briefs within two weeks or say fifteen days; 
therefore I will set the time at fifteen davs from tomorrow 
for the filing of briefs, with a period of five days after that 
for reply briefs, and will direct counsel to exchange briefs 
in New York. 

Will there be anything further? 

Mr. Davis: Do I understand that the direction is that 
the original briefs will be filed for the applicants and for 
the respondents simultaneously? And exchanged simul¬ 
taneously? 

The Chairman: Yes, exchanged simultaneously. 

Is there anything further? 

Mr. Kern: May we take this occasion to thank the Chair 
for his usual courtesy throughout the proceedings? 

The Chairman: The Chair wishes to state to counsel 
that he appreciates the strain under which this hearing 
has been conducted. The importance of the hearing has 
been appreciated both by counsel and by the Commission. 
I believe that counsel have done credit to themselves 

1598 and their companies. He believes that the matter 
has been put up to the Commission as squarely and 

as fully as possible under the circumstances, and he be¬ 
lieves that if the decision finally reached in this case is not 
the one that should be reached, it will not be the fault of 
counsel. 

Mr. Wozencraft: We appreciate the patience and the 
courtesy of the Commission even so. 

The Chairman: The matter is submitted. 


(Whereupon, at 3:10 P. M., the hearing was concluded.) 
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1599 United States of America ! 

| 

Federal Communications Commission; 

i 

I, T. J. Slowie, Secretary of the Federal Communications 
Commission and official custodian of its records,!do hereby 
certify that the papers and evidence contained ini the within 
volume, consisting of: 

Exhibits of Federal Communications Commission, Nos. 

* 

1 to 16 inclusive; | 

Exhibits of respondent R.C.A. Communications, Inc., Nos. 
1 to 25 inclusive; j 

Exhibits of respondent The Western Union Telegraph 
Company, Nos. 1 to 3 inclusive; 

! 

are the originals or true copies of the records of the Federal 
Communications Commission in the matter of the applica¬ 
tions of Mackav Radio and Telegraph Company for modi¬ 
fication of licenses to add Oslo, Norway, to points of com¬ 
munication. j 

In witness whereof, I have hereunto subscribed my name 
and caused the seal of the Federal Communications Com- 

I 

mission to be affixed this 11th day of June, A.p. 1937, at 
Washington, D. C. 

T J SLOWIE, 

(Seal) Secretary. j 

i 

1600 Mackay Radio Telegraph Co. j 

vs. I 

i 

Federal Communications Commission 

j 

Docket No. 6970 j 

» 

Volume No. 3 ! 

i 

i 

i 

. 

! 

I 

i 

I 

i 

i 

| 
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1958 OSLO, June 14, 1935. 

HHB/LH 

Endorsed: Docket No. 3336 3337 3338 App Exhibit 2 
Hearing before Federal Communications Commission 
Ward & Paul, Official Reporters 

HANDELSDEPARTMENTET, 

Telegrafstyret, 

Oslo. 

Gentlemen:— 

Referring to paragraph 5 of the Traffic Agreement be¬ 
tween Handelsdepartementet Telegrafstyret and the Mac- 
kay Radio and Telegraph Company, this is to explain that 
upon the establishment of the radio circuit between the Mac- 
kay Radio and Telegraph Company and the Norwegian Ad¬ 
ministration this route will become the normal route for all 
traffic originating in the United States of America, or tran¬ 
siting the United States of America, received by the com¬ 
panies comprising the International Communications Sys¬ 
tem for transmission to Norwav or intended for transit 

•/ 

through Norway. By this we mean that all messages re¬ 
ceived by the Commercial Cable Company, the Postal Tele¬ 
graph Company and All America Cables, as well as the Mac- 
kay Radio and Telegraph Company, will be transmitted by 
our jointly operated radio circuits to Norway, unless the 
sender expressly directs the transmitting company to for¬ 
ward a message by an all wire route. 

Yours truly, 

MACKAY RADIO AND TELEGRAPH COMPANY 

(H. H. BUTTNER) 
Vice-President. 
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1959 Mackay Radio and Telegraph Company! 

The International System j 

67 Broad Street 
New York 

Oslo, November 14, 1935 

HANDELSDEPARTEMENTET, j 

Telegrafstyret, 

Oslo ‘ 

i 

I 

Gentlemen, 

I 

Referring to paragraph 5 of the Traffic Agreement be¬ 
tween Handelsdepartementet Telegrafstyret and the Mac¬ 
kay Radio and Telegraph Company this is to explain that 
upon establishment of our mutually operated radio cir¬ 
cuit between Norway and the United States of America this 
route will be the normal route for all traffic from Norway 
to the United States directed via our System companies in 
the United States except where the sender expressly directs 
(via fil) that the message be transmitted by an all wire 
route. | 

However, it is clearly understood that we shall instruct 
our agents or representatives not to canvass j for traffic 
routed “via fil”, as it is agreed that such procedure would 
be to the detriment of our mutual enterprise. ! 

i 

Yours truly, 

VICE PRESIDENT 

1960 Traffic Agreement j 

I 

i 

Between the Handelsdepartementet Telegrafstyret of 
Norway and the Mackay Radio & Telegraph Company 

i 

i 

■ 

i 

AGREEMENT made the day of 1935 between the 
Handelsdepartementet Telegrafstyret of the Government of 
Norway (hereinafter referred to as the “Administration”) 
of the one part and the Mackay Radio and Telegraph Com¬ 
pany Incorporated, a corporation organised aind existing 
under the laws of the State of Delaware in the Upited States 
of America and having its principal place of business at 67 
Broad Street, in the City of New York in the United States 

i 

i 

j 

i 


i 

i 
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of America (hereinafter referred to as the “Company”), 
which expression shall include its successors and/or per¬ 
mitted assigns, of the other part. 

WHEREAS the parties desire to cooperate in establish¬ 
ing and maintaining high speed radio circuits for the trans¬ 
mission and reception of radio-telegraphic public service 
communications by means of stations owned and operated 
in Norway by the Administration and stations owned and 
operated in the United States of America by the Company. 

NOW it is hereby agreed by and between the Administra¬ 
tion and the Company as follows:— 

First. The respective parties shall maintain at all times 
radio facilities in efficient condition with up to date ap¬ 
pliances and adequate for the transmission and reception 
of such volume of traffic between Norway and the United 
States of America as may from time to time be reasonably 
expected. Each party shall provide and maintain for the 
service of its station or stations an efficient and well trained 
staff throughout the hours during which the parties shall 
from time to time mutually agree to maintain service. 
1961 ! Second. The Company shall use its best en¬ 

deavours to maintain the radio plants and stations 
for the time being used by it for the purpose of the service 
in efficient working order but it shall not be liable to the 
Administration for any loss or damage sustained by the 
Administration by reason of any failure in or breakdown 
of the service whatsoever shall be the cause of such failure 
or breakdown and howsoever long it shall last. 

Third. The Administration shall use its best endeavours 
to maintain the radio plant and stations for the time being 
used by it for the purpose of the service in efficient working 
order but the Administration shall not be liable to the Com¬ 
pany for any loss or damage sustained by it by reason of 

anv failure in or breakdown of the service whatsoever shall 
%» 

be the cause of such failure or breakdown and howsoever 
long it shall last. 

Fourth. Neither party shall be liable to the other for any 
loss or damage sustained by either of them by reason of 
interruption to or discontinuance of the service due to 
causes beyond the control of either party. 

Fifth. The Company shall transmit over the radio cir¬ 
cuit or radio circuits jointly maintained pursuant to this 


I 

I 

I 

I 
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agreement all messages received by the Company destined 
to or intended for transit through Norway unless; otherwise 
routed by the sender. The Administration on j the other 
hand shall transmit over the radio circuit or radio circuits 
jointly maintained pursuant to this agreement (1) all mes¬ 
sages received by the Administration routed a Via Mac- 
kay Radio’’ or such other suitable Via for the circuit or cir¬ 
cuits maintained pursuant to this agreement as may be 
adopted and (2) a portion of the unrouted messages re¬ 
ceived bv the Administration destined for the United States 
of America or intended for transmission through the United 
States of America such that the total of (1) ajid (2) ex¬ 
pressed as a percentage of the total westbound fadio mes¬ 
sages transmitted by the Administration is equal to the 
percentage which the total eastbound messages transmitted 
by the Company to the Administration bears tq the total 
eastbound radio messages originating in the United 
1962 States of America or transiting the United States of 
America received by the Administration.; 

Sixth. Each party agrees to receive and transmit and to 
handle as promptly as by any other circuit messages in¬ 
tended for transmission over the circuit or circuits main¬ 
tained pursuant to this agreement. The Administration will 
authorize the Company to take active steps within Norway 
to promote and solicit through its own agencies or repre¬ 
sentatives, radio traffic to be routed over the circuit or cir¬ 
cuits maintained pursuant to this agreement whenever the 
Administration so authorizes any other agency; operating 
a competing radio circuit. The Administration will then 
authorize the establishment of the “Via Mackay|Radio” or 
such other Via as the parties hereto may find desirable for 
the circuit or circuits maintained pursuant to this;agreement 
and will accept messages from the public with suph routing. 

Seventh. Except insofar as the parties may otherwise 
mutually agree the service maintained pursuant to this 
agreement shall be conducted, accounted for ahd paid in 
accordance with the Regulations of the International Tele¬ 
graph Convention and subsequent revisions thereof. The 
tolls for service over the radio circuit or circuits maintained 
pursuant to this agreement after deduction of the outpay¬ 
ments of the Administration and the Company respectively 
shall be divided equally between the Administration and 
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the Company. Each party agrees to collect and credit in 
full to the other all terminal and transit taxes payable by 
said other party as well as the established tolls and charges 
for service beyond the station or stations which the other 
shall operate as part of the radio circuit or circuits main¬ 
tained pursuant to this agreement. 

Eighth . The rates per word for communications passing 
over the circuit or circuits maintained pursuant to this 
agreement shall be mutually agreed upon and shall there¬ 
after be subject to change by mutual agreement. Reduced 
rates for deferred and press and other services may 
1963 be fixed by mutual agreement and unless otherwise 
mutually agreed the same classes of service shall be 
available over the radio circuit or circuits maintained pur¬ 
suant to this agreement as are available by competing 
routes. 

Ninth, (a) Unless otherwise arranged, each party shall 
prepare and submit within 45 days after the close of each 
calendar month, an account in duplicate of all traffic re¬ 
ceived during that month from the other party over the 
circuit or circuits maintained pursuant to this agreement. 

The account will include and show:— 

1. The total amount of radio tolls, terminal and transit 
taxes due to that party in consequence of the traffic re¬ 
ceived. 

2. Accessory charges (as for example “RP”—reply paid 
traffic, “TC” collations), with the exception of those which 
are to be excluded from the accounts in accordance with the 
International Telegraph Regulations (as for example “PC” 
requests for report of time and date of delivery). 

3. The established tolls and charges for service beyond 
the station which the other party in paragraph 7 hereof has 
agreed to collect and credit in full to the party rendering the 
account. 

(b) the parties agree that each monthly account submitted 
by the creditor party will be accepted as rendered unless the 
discrepancies between the accounts of the parties concern¬ 
ing the same traffic shall exceed one per cent of the total 
amount on the creditor party’s account. If such discrep¬ 
ancies shall exceed one per cent the debtor party shall pre¬ 
pare and submit a statement to the creditor party for com¬ 
parison with its records. 




i 
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i 
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Correspondence concerning such discrepancies shall cease 
when they shall be reduced to one per cent. 

Acceptance of or discrepancies in monthly accounts will 
be notified by service message advice within 30 days after 
receipt of such accounts. j 

(c) The accounts between the Administration and the 
Company unless otherwise agreed shall be made in gold 
francs of the standard of weight and fineness as pre- 
1964 scribed in article 32 of International Telecommunica¬ 
tion Convention and balances struck quarterly as on 
the 31st March, 30th June, 30th September and 31st Decem¬ 
ber, in every year. Any balance which may be due by the 
Administration shall be payable within 6 weeks j thereafter 
in New York City in United States Dollars. To determine 
the amount of dollars, the gold franc should be; converted 
through the French franc or the Swiss franc or| any other 
free gold currency that may be mutually agreed Upon. Any 
balance which may be due by the Company to the Adminis¬ 
tration shall be payable either at New York on thb aforesaid 
basis of conversion or in Kroner at the office of the Adminis¬ 
tration in Oslo as designated by the Administration at the 
exchange rate of the day payment is actually made. The 
parties hereto agree to exchange traffic data on request. 

Tenth. In the event of an unavoidable cessatioh of service 
on any of the circuits every endeavour shall be made to put 
them in normal working order with the least possible delay. 

If cessation of service by one party shall continue during 
twenty consecutive days and shall not have been caused by 
force majeure, the other party shall have the option either 
of cancelling this agreement or of suspending its operations 
until service shall have been restored and telegraphic notice . 
of such restoration shall have been given to the pther party. 

Eleventh . The parties agree to cooperate and to use their 
best endeavors to procure and develop the maximum vol¬ 
ume of traffic to be handled over the circuit or circuits 
jointly maintained pursuant to this agreement.; 

Twelfth. If because of war or public danger the Govern¬ 
ment of Norway should suspend or materially Curtail com¬ 
mercial communications service over the radio circuit or cir¬ 
cuits maintained pursuant to this agreement of if for like 
reasons the Government of the United States of America 
should suspend or materially curtail the said service, then 
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for the duration of such suspension or curtailment this 
agreement shall be inoperative but shall again enter 

1965 into full force and effect from the time that such sus¬ 
pension or curtailment shall end and its terms shall 

be extended by a period of such suspension or curtailment. 

Thirteenth. The parties hereto shall aspire in a friendly 
manner to adjust and dispose of any dispute which may 
arise between them regarding the interpretation, the per¬ 
formance of or the failure to perform this agreement. If, 
ho-wever, disputes or disagreement should unfortunately 
arise which cannot be so adjusted and disposed of, the con¬ 
troversy shall be submitted to arbitration. For this pur¬ 
pose either party may by notice to the other served in 
writing designate an arbitrator and call upon the other 
party to designate a second arbitrator, whereupon the party 
receiving such notice shall within two weeks thereafter 
designate a second arbitrator and shall promptly and in 
writing notify the other party of such designation. The 
two arbitrators thus chosen shall select a third. In the 
event of the failure of the arbitrators thus chosen promptly 
to agree upon a third arbitrator the then president or rank¬ 
ing officer of the International Telegraph Bureau at Berne, 
Switzerland shall be requested jointly by the two arbitrators 
so chosen to select a third arbitrator. In the event one of 
the parties shall fail to nominate its arbitrator within two 
weeks after notice and demand by the other party, the 
party serving such notice may request the then president or 
ranking officer of the International Telegraph Bureau at 

Berne. Switzerland to name a second arbitrator and the 

# 

parties agree that the second arbitrator so named shall be 
accepted by both parties. Decision of the Board of Arbitra¬ 
tion constituted as aforesaid shall be by a majority vote. 
The parties hereto further agree that they will abide by any 
decision made by such Board of Arbitration concerning the 
matter in controversy. The places and time for hearing 
upon such arbitration shall be fixed by the Board of Arbitra¬ 
tion, but the contracting parties request that the designated 
places for such hearings be fixed at the places where- 

1966 in arose the disputes or disagreements to be arbi¬ 
trated. Each party shall pay its own expenses in con¬ 
nection with the arbitration but the expenses of the Board, 
including the compensation of the third arbitrator, shall be 
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borne by the losing party or shall be apportioned between 

the parties as the Board may direct. j 

Fourteenth. Except by mutual consent of the parties the 

rights conferred by this agreement shall not be transferred 

or assigned to a third party other than to a legal successor 

or subsidiary of one of the contracting parties who will 

carry out and assume all of the obligations of this contract. 
* ° . . 

In the event that the legal successor or subsidiary of the 
Company is not a member of the Communication System of 
the International Telephone and Telegraph Corporation 
the transfer of rights shall be subject to the consent of the 
Administration. The Administration reserves the right to 
refuse consent of such transfer if the resulting conditions 
will be less favourable to the Administration thah those ob- 

i 

taining under this agreement. j 

Fifteenth. Subject to the provisions of paragraph 16 
hereof the terms and conditions of this agreement shall go 
into operation and the term thereof shall begin to run from 
the date of the signing of the agreement and shall continue 
in force for five years from such date, and thereafter it 
shall automatically be renewed for additional periods of 
two years each unless terminated at the end of the original 
period, or of any extended period by written notice served 
by either party upon the other at least one year prior to 
the termination of any such period, which notice shall be 
signed on behalf of the Administration by the Director Gen¬ 
eral of the Handelsdepartementet Telegrafstyrejt, or on be¬ 
half of the Company by the President or one of its Vice 
Presidents and shall be deemed to have been served at the 
expiration of thirty days from the date of pbsting in a 
registered letter addressed to the principal office of the 
other party. I 

1967 Sixteenth. Neither party during the Continuance 
of this agreement shall by modification or renewal of 
existing agreements or otherwise enter into ap. agreement 
with a third party concerning radio telegraph traffic be¬ 
tween Norway and the United States of America] upon terms 
more favorable than those covered in this agreement or its 
modifications. j 

Seventeenth. This agreement is subject to the approval 
of the Storting and the Federal Communications Commis- 


i 


i 
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sion, and each party shall use his best endeavors to secure 
such approval. 

IN WITNESS THEREOF the parties hereto have caused 
this agreement to be executed by their respective officials 
duly authorized on the day and year first above written. 

MACKAY RADIO AND TELEGRAPH COMPANY 

Vice President & Director 

HANDELSDEPARTEMENTET 

Telegrafstyret 

1968 Exhibit 5 

1974 Traffic Agreement 

Between 

Radio Corporation of America and 
1 The National Council of Reconstruction 

Representing 

The National Government of the Republic of China 

Dated November 10, 1928 
(Cover not a part of Agreement as executed) 

1975 Traffic Agreement 

AGREEMENT made this tenth day of November, 1928, 
between the Radio Corporation of America, a Corporation 
organized under the laws of the State of Delaware, United 
States of America, hereinafter referred to as the “Corpora¬ 
tion” (party of the first part), and The National Council 
of Reconstruction representing The National Government 
of the Republic of China, hereinafter referred to as the 
“Council” (party of the second part). 

Witnesseth that: 

Whereas, the said Corporation owns and is operating 
certain radio stations on the Pacific and Atlantic Coasts 
of the United States of America in connection with its inter¬ 
national communication system, and the said Council con¬ 
templates the erection at an early date of a radio station in 
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Shanghai suitable for commercial communication with the 
station or stations of the Radio Corporation of America; 
and 

Whereas, the said parties desire to operate bne or more 
of said stations of the first party located on the Pacific 
Coast of the United States of America and the proposed sta¬ 
tion of the second party in Shanghai as a direct radio cir¬ 
cuit between the United States and China for the purpose 
of furnishing a manual and high speed automatic and duplex 
commercial radio communication service. 

Now, therefore, it is covenanted and agreed a^ follows: 

1. That the Corporation and the Council sh^ll maintain 

their respective radio stations in a proper and effi- 
1976 cient manner, with up-to-date gear and! appliances 
for the simultaneous transmission and Reception of 
radio communications between the United States? and China 
and shall provide and maintain a sufficient and yvell trained 
staff for this purpose, and each party hereto shall provide 
means for the transmission and reception of radio com¬ 
munications at its station or stations, employed in such 
service during such hours of the day and night as shall be 
considered mutually desirable for the expeditions handling 
of the available traffic. 

I 

2. The Corporation shall transmit over the said circuit 
every message within its control destined to points in China, 
or intended for transit through China unless robted other¬ 
wise by the sender; provided, however, that tjhe Council 
will establish their central control office in Shanghai in a 
situation at least as convenient as similar offices of com¬ 
peting cable companies, and further provided that the Coun¬ 
cil shall reserve the operation of the said station exclusively 
for commercial purposes. 

3. The Council shall transmit over the said circuit every 

message within its control destined to the Uniteji States of 
America or intended for transit through the United States 
unless routed otherwise by the sender; provided, however, 
that the Corporation maintains their central cdntrol office 
already established in San Francisco, in a situation at least 
as convenient as similar offices of competing cable com¬ 
panies, and further provided that the Corporation shall re¬ 
serve the operation of the said station exclusively for com¬ 
mercial purposes. | 


i 

i 


l 
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4. Except as herein provided for, the radio communica¬ 
tion services shall be conducted and accounted and settled 
for in accordance with the Regulations of the International 
Telegraph Convention, and subsequent revisions thereto. 
The total rate per word for messages passing over the cir¬ 
cuit shall be made up as follows: 

1977 (a) Outpayments beyond the radio terminal at 
Shanghai. 

(b) Radio tolls 

(c) Outpayments beyond the radio terminal in the United 
States. 

Outpayments beyond the radio terminal at Shanghai (a) 
shall accrue to the Council exclusively; the radio tolls (b) 
shall be divided equally between the parties hereto; and 
the outpayments beyond the radio terminal in the United 
States (c) shall accrue to the Corporation exclusively. The 
settlement of accounts between the contracting parties shall 
be made quarterly, and the basis of settlement shall be the 
gold franc, balances to be remitted through a medium mutu¬ 
ally agreed upon. Subject to settlement as provided for, 
the Council shall deposit in trust each day all moneys due 
to the Corporation received by it for traffic originating at 
Shanghai and transmitted over the said circuit. Likewise 
the Corporation shall deposit in trust each day all moneys 
due to the Council received by it for traffic originating at 
San Francisco and transmitted over the said circuit. 

5. The rates per word for communications passing over 
the said circuit shall be quoted in gold francs, and shall be 
mutually agreed to, but they shall not be higher than the 
rates established over competing communication services. 
Reduced rates for deferred, press, and other special serv¬ 
ices mav be fixed bv mutual agreement. Communications 
of the Governments of the United States and China shall be 
handled at one half of the radio rate between the radio 
termini, to which shall be added the full u other line” tolls 
beyond these points. Service messages between the parties 
hereto shall be exchanged free of all charge. In case service 
messages cannot be transmitted in the direct way each party 

shall bear their own expenses. 

1978 6. In the event of it being found necessary in the 
interest of the public service to divert any communi- 




I 


FEDERAL COMMUNICATIONS COMMISSION, ET jAi. 953 

cations to any other telegraphic system, owing tb conges¬ 
tion or undue delay experienced on the radio service, then 
the difference in tolls, if anv, between the radio rates and 

’ v 7 

the rate charged by other such telegraphic system shall be a 
charge on the revenue divisible between the parties hereto 
before any division takes place. Either party mhy at any 
time, on reasonable notice, cancel this paragraph or set a 
monthly limit to the cost thereof to each side. In the event 
of a breakdown or destruction of one or any of the radio 
sending or receiving stations, or of the lines connecting 
such stations with each other or with the central office, 
every endeavor shall be made to put them into normal work¬ 
ing order or to reconstruct them with the least possible de¬ 
lay. | 

7. The Corporation agrees to make its international radio 
communication system available for the further jtransmis- 
sion of communications originating in the territory of the 
Council or in transit through such territory, and recipro¬ 
cally the Council agrees to offer to the Corporation such 
communication facilities as it may possess for tlie further 
transmission of communications originating in countries of 
the American Continent, or in such other countries as the 
Corporation may have established efficient communication. 

8. Generally each party hereto shall cooperate with the 
other to secure the successful and remunerative forking of 
the jointly operated circuit or circuits. 

9. If because of war or public danger the United States 
Government should take control of the said radio stations 
of the first party, or the Council should suspend 0r materi¬ 
ally curtail the operation of the said station of the second 
party for commercial communication with the Corporation 

as herein provided for, then, for the duratibn of such 
1979 control, suspension or curtailment, this agreement 
shall be non-operative, but it shall enter into full force 
again from the time that such control, suspension, or cur¬ 
tailment ends. j 

10. The parties hereto shall aspire in a friendly manner 
to adjust and dispose of any dispute or disagreement which 
may arise between them regarding the performatice of this 
contract, and should any such dispute or disagreement arise 
in connection with this contract which cannot be adjusted 

and settled by agreement between the parties, the same shall 

. 

i 
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be determined by arbitration. For this purpose either 
party may give notice to the other served in writing, desig¬ 
nating an arbitrator and calling upon the other party to 
designate a second arbitrator, whereupon the party re¬ 
ceiving said notice shall within ten (10) days thereafter by 
notice in writing served upon the first party, designate a 
second arbitrator; the two arbitrators thus chosen shall 
select a third. In the event of failure to agree upon a third 
arbitrator within twenty (20) days following the receipt by 
the first party of such notice designating the appointment of 
the second arbitrator, the then President or ranking officer 
of the International Telegraph Bureau of Berne, Switzer¬ 
land, shall be jointly requested by the two arbitrators so 
chosen to select a third arbitrator. The parties hereto fur¬ 
ther agree that they will abide by any decision regarding 
the matters in dispute concurred in by the said arbitrators 
or by at least a majority thereof. The places and times 
for hearings under such arbitration shall be fixed bv the 
arbitrators and all costs incident to the arbitration shall be 
borne by the losing party or apportioned between both par¬ 
ties as the arbitrators mav direct. 

•> 

11. Either contracting party hereto is free to make any 
other traffic agreement with any other nation or nations for 
radio communication, provided that paragraphs two (2) 
and three (3) of this agreement are observed. 

1980 12. This agreement shall become effective and the 

term hereof shall begin and run from the date of the 
opening of the said Corporation and Council circuit for the 
handling of commercial traffic, and shall continue in force 
for ten (10) years from such date; and thereafter it shall 
be automatically renewed for additional terms of five (5) 
vears each, unless terminated at the end of said original or 
anv five vear additional term, bv written notice to be served 
by either party upon the other at least one year prior 
thereto. 

13. This agreement shall bind and benefit the respective 
parties hereto, their respective successors, legal representa¬ 
tives and assigns, and, as to the obligations or responsibili¬ 
ties hereunder of the Corporation and the Council respec¬ 
tively, shall be construed, interpreted, and enforced ac¬ 
cording to the laws of the State of New York, United States 
of America and of China. 


i 
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I 

14. Two copies of this agreement have been drawn up in 
both Chinese and English, each party holding either orig¬ 
inal or duplicate, both having been duly compared and 
found correct. In case of difference in interpretation, the 
English text shall prevail. 

In witness whereof, the parties hereto have caused this 
agreement to be executed by their respective officials, duly 
authorized, on the day and year first above written. 

RADIO CORPORATION OF AMERICA 

Bv A. B. TYRRELL. 

v i 

Representative in China . 

i 

THE NATIONAL COUNCIL OF RECONSTRUCTION 

By (Signature Illegible.)! 

Chairman 

Witness: | 

i 

GEORGE F. SHECKLEN 
(Signature Illegible.) 

• I 

1981 American Consulate General 

i 

j 

i 

Shanghai, China. | 

i 

i 

November 16, 1928. 

j 

I 

I 

I hereby certify that the within document has this day 
been recorded at this Consulate-General in a bpok of mis¬ 
cellaneous records Vol. 42 folio 110 to 115. I 

T. B. CLARK | 

i 

T. B. CLARK | 

Vice Consul of the United States 
of America at Shanghai , China. 

(Seal of American Consulate General Shanghai, China) 

(Cancelled American Consular Service Fee Staijnps, $6.75) 

Fee No. 8293 $4.75 Mx. $10.35 

Fee No. 8294 $2.00 Mx. $4.35 I 

I i 

1982 Endorsed Docket No. 3336 3337 3338 App Exhibit 
5 Hearing before Federal Communications Commis¬ 
sion Ward & Paul, Official Reporters 

i 

i 

i 

i 

i 
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1983 Mackay Exhibit No. 6 

1984 Agreement 

Endorsed: Docket No. 3336 3337 3338 App Exhibit Iden. 
6 Hearing before Federal Communications Commission 
.Ward & Paul, Official Reporters 

1985 R. C. A. 

1992 Mackay Radio 

1993 Prague. 

June 26th, 1931. 

His Excellency the 

Minister of Posts & Telegraphs 

Prague, Republic of Czechoslovakia. 

Your Excellency, 

With reference to the agreement signed this day between 
the Administration of Posts and Telegraphs of the Republic 
of Czechoslovakia and the Mackay Radio and Telegraph 
Company, we hereby confirm the following oral agreement. 

During the validity of the above mentioned contract the 
Mackay Radio and Telegraph Company and the Commer¬ 
cial Cable Company agree to undertake no unfair or dis¬ 
loyal means of canvassing for radio telegraph traffic which 
would endanger the revenues of the already existing radio 
connection Prague-New York /Via Praha/. 

THE MACKAY RADIO AND TELE¬ 
GRAPH CO. 

MORGAN HEISKELL 

! THE COMMERCIAL CABLE COM¬ 

PANY. 

1994 The undersigned representative of the Mackay 
Radio and Telegraph Company understands that 

the public radio service between the Czecho-Slovak Admin¬ 
istration and the Mackay Radio and Telegraph Company 
is not to be commenced until the necessary technical equip¬ 
ment is installed in the Prague radio station. 

• MORGAN HEISKELL 


Prague, June 25, 1931. 
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Prague, 

June 26,11931. 

His Excellency the 

Minister of Posts & Telegraphs, | 

Prague, Republic of Czechoslovakia. 

Your Excellency, | 

1 

With reference to the agreements signed this day be¬ 
tween the Administration of Posts and Telegraphs of the 
Czechoslovak Republic and the Mackay Radio and Tele¬ 
graph Company, we hereby confirm the following oral un¬ 
derstanding : | 

a/ It is understood that the above mentioned agreements 

between the Czechoslovak Administration and the Mackay 
Radio and Telegraph Company will become effective only 
after settlement of the existing controversy between the 
Czechoslovak Administration and the Radio Corporation 
of America’ regarding that part of the agreement dated 
November 10th, 1928 between the Czechoslovak Adminis- 
tration and the Radio Corporation of America which con¬ 
cerns the right of the Administration to accept fadio traffic 
routed Via Mackay Radio. 

b/ It is understood, however, and the Czechoslovak Ad¬ 
ministration agrees that if this controversy has not been 
satisfactorily settled in the intervening time, the Adminis¬ 
tration binds itself within a period of thirty (Jays of the 
signing of this letter to name an Arbitrator to call 
upon the Radio Corporation of America to name an Arbi¬ 
trator according to the terms of the contract o^ November 
10th, 1928, and if the decision of the duly constituted Board 
of Arbitration decides that the Administration is entitled 
to accept traffic routed Via Mackay Radio, then the above 
mentioned agreements between the Administration and the 
Mackay Radio and Telegraph Company shall bbcome effec¬ 
tive from the date of said decision. If the Radio Corpora¬ 
tion of America fails to name an Arbitrator within the 
time stipulated in said contract of November 10^ 1928, then 
the above mentioned agreements shall become effective 
upon the expiration of said time limit. | 

c/ It is furthermore agreed that no Exchange of 
1996 public radio messages will be undertaken between 
the Czechoslovak Administration and the Mackay 

i 
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Radio and Telegraph Company until the results of the 
above mentionee arbitration, if any, are known or other¬ 
wise until the time limit for the possibility of such arbitra¬ 
tion, as stipulatee above, has expired. 

MORGAN HEISKELL 
MACKAY RADIO AND TELE- 
1 GRAPH COMPANY 

(Seal) THREE ILLEGIBLE SIGNA¬ 

TURES 

1997 Mackay Radio and Telegraph Company, 

67, Broad Street, 

New York. 

Gentlemen, 

We hereby confirm the oral agreement that we have con¬ 
cluded with you: 

Whereas the Mackay Radio and Telegraph Company, 
Inc., a Corporation organized and existing under the laws 
of the State of Delaware in the United States of America, 
a member of the Communication Svstem of the Interna- 
tional Telephone and Telegraph Corporation, hereinafter 
referred to as the 44 Mackay Company’’, owns and is oper¬ 
ating certain radio stations in the United States of Amer¬ 
ica in connection with its international communication sys¬ 
tem, and the Administration of Posts and Telegraphs of 
the Czechoslovak Republic, hereinafter referred to 

1998 as the 44 Administration” owns and is operating cer¬ 
tain radio station or stations in the Republic of 

Czecho-Slovakia: 

Whereas the parties desire to co-operate in establishing 
and maintaining high speed radio circuits for the trans¬ 
mission and reception of radiotelegraphic public service 
communications by means of stations owned and operated 
in the Republic of Czecho-Slovakia by the Administration 
and stations owned and operated in the United States of 
America and its possessions by the Mackay Company. 

Now it is hereby agreed by and between the Administra¬ 
tion and the Mackay Company as follows: 

First. That the Administration and the Mackay Com¬ 
pany shall maintain their respective radio facilities in¬ 
volved in the operation of such circuit or circuits, in effi- 
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cient condition with up to date appliances for the trans¬ 
mission and reception of radio communications between 
the Republic of Czecho-Slovakia and the United States of 
America and its possessions and shall provide pad main¬ 
tain a sufficient and well trained staff for this purpose. 
Each party hereto shall provide means for the transmis¬ 
sion and reception of radio communications at its station 
or stations employed in said services during suck hours of 
the day and night as shall mutually be Considered 

1999 desirable for the expeditious handling of the avail¬ 
able traffic. ! 

Second. The Mackay Company shall use its best en¬ 
deavours to maintain the radio plants and stations for the 
time being used by it for the purposes of the service in effi¬ 
cient working order but it shall not be liable to the Admin¬ 
istration for any loss or damage sustained by the Adminis¬ 
tration bv reason of anv failure in or breakdown of the ser- 
%/ * 

vice whatsoever shall be the cause of such failure or break¬ 
down and howsoever long it shall last. 

Third. The Administration shall use its best endeav¬ 
ours to maintain the radio plant and stations fbr the time 
being used by it for the purposes of the service:in efficient 
working order but the Administration shall nqt be liable 
to the Mackay Company for any loss or damage sustained 
by it by reason of any failure in or breakdown of the ser¬ 
vice whatsoever shall be the cause of such failurie or break¬ 
down and howsoever long it shall last. j 

Fourth. Neither party shall be liable to the other for 
any loss or damage sustained by either of them by reason 
of interruption to or discontinuance of the service due to 
causes beyond the control of either party. 

Fifth. The Administration recognized the rout- 

2000 ing indication “Via Mackay Radio” as instructions 
by the sender that the messages shall be transmitted 

over the circuit or circuits maintained pursuant to this 
agreement and authorizes the Mackay Company to take 
active steps within the Republic of Czecho-Slovakia to pro¬ 
mote and solicit through its own agencies and those of the 
Commercial Cable Company or its associated ahd affiliated 
companies such routing of radio traffic. j 

The Mackay Company shall arrange for the jsolicitation 
in Czecho-Slovakia of messages routed “Via I^ackay Ra- 


i 

i 
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dio” and the Administration shall transmit over the said 
circuit or circuits herein referred to every message within 
its control so routed “Via Mackay Radio’’ hv the sender. 

The Mackay Company shall use its best endeavours to 
develop traffic to be transmitted over the radio circuit or 
circuits maintained pursuant to this agreement destined to 
Czecho-Slovakia and such other traffic for transit through 
Czecho-Slovakia as may from time to time be mutually 
agreed upon and undertakes to transmit over the radio 
circuit or circuits herein referred to a volume of routed 
and unrouted traffic at least equal by count of words and 
classification to the volume of routed traffic received from 
the Administration. However if the Mackay Company has 
not a sufficient volume of such traffic to enable it to 
2001 comply with the obligation of balancing eastbound 
traffic with westbound traffic it is agreed that the 
obligation will be discharged by the Mackay Company 
transmitting all such traffic as may be within its control, 
unless otherwise routed by the sender. 

Sixth. The Administration agrees as soon as permitted 
by the removal of the restrictions upon the handling of 
unrouted traffic by the expiration, termination or modifi¬ 
cation of the now existing agreements between the Admin¬ 
istration and other companies, to transmit over the radio 
circuit or circuits maintained pursuant to this agreement 
a volume of traffic destined to North America, Central 
America and South America, the West Indies and the 
Hawaiian Islands equal to the volume of traffic destined 
to or intended for transit through Czecho-Slovakia trans¬ 
mitted by the Mackay Company over the radio circuit or 
circuits maintained pursuant to this agreement, on the 
basis of the total number of words of similar classifica¬ 
tions. 

The Administration also agrees to extend to the Mackay 
Company the most favourable terms that it may in the fu¬ 
ture extend to any other company by agreement or other¬ 
wise for like service. 

Seventh . Each party agrees to receive and transmit, and 
to handle as promptly as by any other circuit, messages 
intended for transmission over the circuit or circuits main¬ 
tained pursuant to this agreement. 
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Eighth. Except insofar as the parties may other- 

2002 wise mutually agree the service maintained pursu¬ 
ant to this agreement shall be conducted accounted 

for and paid in accordance with the Regulations of the In¬ 
ternational Telegraph Convention and subsequent revi r 
sions thereof. The tolls for service over the radio circuit 
or circuits maintained pursuant to this agreement shall be 
equally divided between the two contracting parties. Each 
party agrees to collect and credit in full to th^ other all 
terminal and transit taxes payable by said other party as 
well as the established tolls and charges for service beyond 
the station or stations which the other shall operate as part 
of the radio circuit or circuits maintained pursuant to this 
agreement. j 

Ninth. The rates per word for communications over the 
circuit or circuits maintained pursuant to this agreement 
shall be mutually agreed upon and shall thereafter be sub¬ 
ject to change by mutual agreement. Reduced rates for 
deferred and press and other services may be fixed by mu¬ 
tual agreement. The Administration, however, undertakes, 
upon request of the Mackay Company, to agree upon rates 
which shall not exceed rates established from tiijne to time 
by competitive services. i 

Service messages exchanged between the parties hereto 
shall be transmitted without cost. 

Tenth, a/ Preparation and Rendition of Accounts— 

Unless otherwise arranged, each party shall pre- 

2003 pare and submit within 45 days after tfie dose of 
each calendar month, an account in duplicate of all 

traffic received during that month from the other party 
over the circuit or circuits maintained pursuant to this 
agreement. ! 

The account will include and show: 

1/ The total amount of radio tolls, terminal qnd transit 
taxes due to that party in consequence of the traffic so re¬ 
ceived. 

2/ Accessory charges, (as for example “RP” [reply paid 
traffic, “RC” collections), with the exception of tfiose which 
are to be excluded from the accounts in accordance with 

I 

the International Telegraph Regulations (as for example 
“PC” requests for report of time and date of delivery). 

I 

i 

i • 

I 

I 

i 

i 

i 
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3/ The established tolls and charges for service beyond 
the station and which the other party in paragraph 8 here¬ 
of has agreed to collect and credit in full to the party ren¬ 
dering the account. 

The said accounts, unless otherwise specifically agreed, 
shall be rendered on the basis of the Gold Franc, as defined 
in Article 24 of the International Regulations, Revision of 
Paris 1925. 

b/ Agreement of accounts— 

The parties agree that each monthly account submitted by 
the creditor party will be accepted as rendered unless the 
discrepancies between the accounts of the parties con- 

2004 cerning the same traffic shall exceed one per cent of 
the total amount shown on the creditor party’s ac¬ 
count. If such discrepancies shall exceed one per cent the 
debtor party shall prepare and submit a statement to the 
creditor party for comparison with his records. 

Correspondence concerning such discrepancies shall 
cease when they shall be reduced to one per cent. 

Acceptance of or discrepancies in monthly accounts will 
be notified bv service message advice within 30 davs after 
receipt of such accounts. 

c/ Quarterly accounts and payments of balances— 

The accounts between the Administration and the Mackay 
Company shall be made in gold francs of the standard of 
weight and fineness as prescribed in Article 24 of Inter¬ 
national Regulations, and balances struck quarterly as on 
the 31st March, 30th June, 30th September and 31st De¬ 
cember, in every year. Any balance which may be due by 
the Administration to the Mackay Company shall be pay¬ 
able within six weeks thereafter in New York at the fixed 
rate of 0.193 gold dollars per gold franc, and any balance 
which may be due by the Mackay Company to the Adminis¬ 
tration shall be payable within six weeks thereafter, at the 
option of the Administration either at New York at the 
aforesaid rate, or at the office of the Administration in 
Czecho-Slovakia designated by the Administration at the 
exchange rate of the day payment is actually made. 

2005 The parties hereto agree to exchange traffic data on 
request. 

The acceptance or notification of any discrepancies in 
the monthly accounts must be communicated by service 
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I 

i 

message sent over the same route within thirty days of re¬ 
ceipt of such accounts. In important cases discrepancies 
will be adjusted in writing. j 

Eleventh. In the event of its being found neCessary in 
the interest of public service temporarily to divert any 
communications subject to this contract to or through any 
other group, the amount of the pay-out to any pther com¬ 
munications agency shall be divided equally between the 
parties hereto. In the event of an unavoidable cessation of 
service on any of the circuits every endeavor shall be made 
to put them in normal working order with the leaSt possible 
delay. If cessation of service by one party shall continue 
during twenty consecutive days and shall not have been 
caused by force majeure, the other party shall have the 
option either of cancelling this agreement or of suspending 
its operation until service shall have been restored and tele¬ 
graphic notice of such restoration shall have been given 
to the other party. ] 

Twelfth. The parties agree to co-operate and t6 use their 
best endeavours to procure and develop the maximum vol¬ 
ume of traffic to be handled over the circuit or circuits main¬ 
tained pursuant to this agreement. 

Thirteenth. If because of war or public danger 
2006 the Government of Czecho-Slovakia should suspend 
or materially curtail commercial communications 
service over the radio circuit or circuits maintained pur¬ 
suant to this agreement or if for like reasons the Govern¬ 
ment of the United States of America should suspend or 
materially curtail the said service, then for the duration 
of such suspension or curtailment this agreement shall be 
inoperative but shall again enter into full force and effect 
from the time that such suspension or curtailment shall end 
and its term shall be extended by a period of suc^h suspen¬ 
sion or curtailment. 

■ i 

Fourteenth. The parties hereto shall aspire in a friendly 
manner to adjust and dispose of any dispute orj disagree¬ 
ment which may arise between them regarding the inter¬ 
pretation, the performance of or the failure to perform this 
agreement. If, however, disputes or disagreement should 
unfortunately arise which cannot be so adjusted and dis¬ 
posed of, the controversy shall be submitted to arbitration. 
For this purpose either party may by notice to the other 

i 

i 
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served in writing designate an arbitrator and call upon the 
other party to designate a second arbitrator, whereupon 
the party receiving such notice shall within ten days there¬ 
after designate a second arbitrator and shall promptly and 
in writing notify the other party of such designation, the 
two arbitrators thus chosen shall select a third. In the 
event of the failure of the arbitrators thus chosen promptly 
to agree upon a third arbitrator the then president or rank¬ 
ing officer of the International Telegraph Bureau, of 

2007 Berne, Switzerland, shall be requested jointly by 
the two arbitrators so chosen to select a third arbi¬ 
trator. In the event one of the parties shall fail to nomi¬ 
nate its arbitrator within ten days after notice and demand 
by the other party, the party serving such notice may re¬ 
quest the then president or ranking officer of the Inter¬ 
national Telegraph Bureau, of Berne, Switzerland, to name 
a second arbitrator and the parties agree that the second 
arbitrator so named shall be accepted by both parties. De¬ 
cisions of the Board of Arbitration constituted as afore¬ 
said may be by a majority vote. The parties hereto further 
agree that they will abide by any decision made by such 
Board of Arbitration concerning the matters in contro¬ 
versy. The places and times for hearing upon such arbitra¬ 
tion shall be fixed by the Board of Arbitration, but the con¬ 
tracting parties request that the designated places for such 
hearings be fixed at the places wherein arose the disputes 
or disagreements to be arbitrated. Each party shall pay 
its own expenses in connection with the arbitration but the 
expenses of the Board, including the compensation of the 
third arbitrator, shall be borne by the losing party or shall 
be apportioned between the parties as the Board may di¬ 
rect. 

Fifteenth. Except by mutual consent of the parties the 
rights conferred by this agreement shall not be transferred 
or assigned to a third party other than to a legal successor 
or subsidiary of one of the contracting parties. 

Sixteenth. This agreement shall go into operation 

2008 and the term thereof shall begin to run from the 
' date of the signing of this agreement and shall con¬ 
tinue in force for two years from such date; and thereafter 
it shall be automatically renewed for additional periods of 
two years each unless terminated at the end of the original 
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period or of any two year additional period by written no¬ 
tice served by either party upon the other at least six 
months prior to the termination of any such period, which 
notice shall be signed on behalf of the Administration by 
the Minister of Posts and Telegraphs or on behalf of the 
Mackay Company by the President or one of its Vice Presi¬ 
dents and shall be deemed to have been served at the ex¬ 
piration of thirty days from the date of posting in a regis¬ 
tered letter addressed to the principal office of the other 
party. 

(Seal) ILLEGIBLE SIGNATURES. 

2009 Dr. Furrer Report 

2010 Court of Arbitration 

in the dispute between the Czechoslovakian Administration 

and the Radio-Corporation of America. 

I 

* 

Minority Vote (Dr. Furrer). 

I 

i 

(Given partly in writing and partly verbally). 

| 

Translation JS-B/WRS 

i 

2011 Translation JS-B/WRS j 

Court of Arbitration j 

• 4 

in the dispute between the Czechoslovakian Administration 

and the Radio-Corporation of Am erica 

. 

Minority Vote (Dr. Furrer). i 

(Given partly in writing and partly verbally). 

1. The Czechoslovakian Administration (Csl.iV) claims 
that the Traffic Agreement is a public legal agreement. It 
does not however use this argument in order to prove there¬ 
from that it is entitled as an official body to amend or dis¬ 
solve this Agreement in the public interest, but only in or¬ 
der to show that the General Municipal Statute Book 
(Allgemeine Burgerliche Gesetzbuch (ABGB),)|in particu¬ 
lar the section regarding trading associations is not ap¬ 
plicable. As the provisions covering trading associations, 
as will be shown further below, are in any case not appli¬ 
cable, the question in dispute, as to whether a public legal 
agreement is involved or no can remain in abeyance. The 
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Traffic Agreement should be regarded in accordance with 
the general legal principles for the agreement. 

2. Meanwhile it should not he regarded as unimportant 
when forming an opinion of the disputed legal relations 
that the legal position of the two contractual disputants is 
very uneven. 

On the one hand the RCA is purely a trading association 
of the general stock company kind. It is further estab¬ 
lished and domiciled in a country which does not belong 
to the International Telegraph Union. Whilst in the con¬ 
tractual countries the Brussels Ruling of 1928 and the St. 
Petersburg Convention 1875 upon which it is based have 
statutory force, both these government agreements only 
apply to the RCA insofar as it voluntarily subjects 
2012 itself to the provisions thereof. If this is one for 

jL 

example by agreement, then the international pro¬ 
vision will only acquire for the RCA the significance of a 
lex contractus. Correspondingly, the RCA’s attitude there¬ 
to is of course a purely privately legal and privately eco¬ 
nomic one. The RCA is only bound to the Partner by such 
contractual arrangement, but not to the public. It acquires 
no publicly legal obligations therefrom. 

The Czechoslovakian Republic on the other hand has as¬ 
sociated itself with the St. Petersburg Convention and the 
Brussels Ruling, which both have government contractual 
characteristics, and further represent general binding law 
in Czechoslovakia. 

The Czechoslovakian Telegraph Department is a purely 
government administration. Although in most countries 
with government postal and telegraph administrations the 
“self-supporting” principle applies to it in the interests 
of sound government finance, and, in connection therewith, 
slightly more commercial behaviour is again required from 
it than may have been in former days, it would still be 
wrong to regard such a government administration one- 
sidedly from the aspect of a commercial undertaking. It 
has in anv case not been released therebv from its obliga- 
tions to the public and it is dependent upon public condi¬ 
tions. It has, rather, to keep both aspects, namely, the pub¬ 
lic service and the commercial undertaking before it, so 
that the Czechoslovakian Administration also raises its 
claim to the opening of a second direct radio path to the 





I 
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U. S. A. not only on commercial grounds, but also in tbe 
general communications and political interests of its coun¬ 
try. # I 

The Czechoslovakian Administration further holds the 
government telegraph monopoly. No one other than itself 
may transmit telegrams from Czechoslovakia, jit covers 
the entire telegraph traffic of its country. In the U. S. A. 
the RCA is, on the other hand, only one of many private 
telegraph associations. Only a fraction pf the U. 

2013 S. A. telegraph traffic passes through it. There ac¬ 
cordingly ensues for the Czechoslovakian Adminis¬ 
tration business possibilities and further government tasks 
of which the RCA knows nothing. The RCA can neither 
expect nor demand that the Czechoslovakian Administra¬ 
tion should be brought down to the position of the RCA 
through the Traffic Agreement, and that the Czechoslovak¬ 
ian Administration should do nothing that the RCA was 
also not in a position to do. 

3. The question in the first instance arises as tp how far, 
in addition to the Traffic Agreement, of the 10th November, 
1928, the International Telegraph Convention, that is, the 
St. Petersburg Convention and the Brussels Agreement 
apply to the one and the other party. The basis for this 
is § 5 of the Agreement which runs as follows:— | 

4 4 Except insofar as the parties may mutually agree other¬ 
wise, the radio communication services shall be conducted 
and accounted and settled for in accordance with the Regu¬ 
lations of the International Telegraph Conventions.” 

Insofar as the Czechoslovakian Administration is con¬ 
cerned the following ensues from this: 

The RCA, itself, mentions that when the agreement was 
drawn up, which it attended to itself, by means of this gen¬ 
eral clause, consideration was given to not acting in con¬ 
tradiction to the provisions of the international Agreement 
which counts as public law in the Czechoslovakian Republic. 

This reservation will accordingly fundamentally place 
the Czechoslovakian Administration in a position to fulfill 
itself obligations under the International Telegraph Con¬ 
vention. Whether by virtue of special arrangements 

2014 certain points should be excluded herefrom ( 4 ‘except 

insofar as the Parties may mutually agree other¬ 
wise^) must be examined in what follows: j 
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4. In regard to the public law of Czechoslovakia, in the 
first instance Article 9 paragraph 1 of the St. Petersburg 
Convention is of fundamental importance. This article 
runs as follows:— 

“The contractual parties undertake to enable all the 
senders to enjoy the different combinations jointly ap¬ 
pointed by the Telegraph Administrations of the contract¬ 
ing countries with a view to giving greater guarantees and 
facilities for the transmission and the re-establishment of 
connections . 

In carrying out these provisions of the St. Petersburg 
Convention the Czechoslovakian Administration—in ac¬ 
cordance with the statements of the RCA which are recog¬ 
nised by the Czechoslovakian Administration—gradually 
placed at the disposal of the Czechoslovakian public 14 
competing links for communication with the U. S. A. Of 
these, 7 were cable and 7 wireless links. Of the latter six 
are, however, only obtainable from Czechoslovakia with 
line-connections in foreign countries. Only the new wire¬ 
less link covered by the Traffic Agreement of the 10th No¬ 
vember 1928 with the RCA is a direct wireless channel. 
Out of the six indirect radio links five, namely those via 
Rome, Paris, London, Berlin and Warsaw, also fall to the 
RCA. There are accordingly both from New York as from 
Prague six links via RCA, five indirect and one direct, to 
choose from. Accordingly Article 9 of the St. Petersburg 
Convention does not strictly oblige any administration to 
open every possible channel and place it at the disposal of 
the senders. The provision does not provide that all con¬ 
ceivable channels, even those which are possibly contrary 
to the interests of the country should be established. 
2015 The reason which is included as an exception in this 
contractual provision does not however leave any 
doubts that those countries which participate in the St. 
Petersburg Convention shall endeavour according to the 
importance of the traffic relation to provide a larger or 
small number of channels and to offer a solution for the 
traffic. This is also in the communications interest of every 
civilised country and a national problem. In the U. S. A. 
this problem is solved in that several private companies 
operate competing lines side-by-side. In countries where 
there is an administrative monopoly this must take steps 
that several channels are open to traffic. 


i 
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5. It should therefore be assumed that the Czechoslovak¬ 
ian Telegraph Administration is, in the public lhw of its 
country, in general obliged to open to its traffic tfiose chan¬ 
nels which are expedient in the communications interests 
of the country, (article 9 of the St. Petersburg Conven¬ 
tion). Amongst such public interests the following come 
into consideration. 

For an interior country such as Czechoslovakia every 
direct radio telegraph link to other parts of thi country 
represents some independence. It is understandable for 
this reason alone that from the standpoint of the inter¬ 
national interest of the Czechoslovakian Republic} it would 
be important that it should have not only a single direct 
radio link with the U. S. A.—but via RCA—but also, an 
independent link via Mackay Radio. Cases are conceivable 
where land transit and cable lines cease to be cif use for 
inland countries. Should this case arise it would be insuffi¬ 
cient for the entire traffic to be directed to a single radio 
channel. 

With a view to furthering progress, and the impetus to¬ 
wards maximum achievement given by competition the 
Czechoslovakian Nation has an interest in seeing that not 
only one, but several direct radio channels to the U. S. A. 
are placed at its disposal, so that it can choose amongst 
several cable lines of equal value. It is not uninteresting to 
lay down here that, for example, the laws niade in the 
2016 U. S. A. have attached particular importance to this 
competition, in that they prohibit the amalgamation 
of enterprises of land telegraph, submarine cable and radio 
concerns for this reason. 

It should further be said that if a national interest in¬ 
sisted upon making the 14 indirect channels frofn Czecho¬ 
slovakia to the U. S. A. available—a figure which is cer¬ 
tainly very large—such a national interest must be extant 
to an even greater extent in being able to use inore than 
one single direct radio channel. It is true that whether it 
is rational and profitable to operate two such direct radio 
links side-by-side to the same country from an | operating 
and business standpoint is quite another question. It must 
however be admitted that this consideration need not be 
decisive for the Czechoslovakian Administration in view 
of national interests which may be in favour of sqch a solu¬ 
tion. I 

j 
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6. It would on the other hand he conceivable that the 
Czechoslovakian Administration through some other pro¬ 
vision of the Traffic Agreement of the 10th November 1928 
wish to give itself the right to look after the interests of 
its country in the manner indicated, and to give Article 9 
of the St. Petersburg Convention a fundamental applica¬ 
tion with regard to direct radio links with the U. S. A. as 
well. It must be admitted however that such renunciation 
by the Czechoslovakian Administration should be clearly 
shown in the contractual provisions. The question is, there¬ 
fore, whether the Czechoslovakian Administration has 
bound itself in another provision of the Agreement of the 
10th November, 1928, not to place at the disposal of its 
public for the duration of the Agreement, any new, and 
accordingly any second direct wireless connection with the 
U. S. A. as is declated by the RCA. In the affirmative case 
the Czechoslovakian Administration would not, it is true, 
have thereby given the RCA a monopoly for the en- 
2017 tire telegraph traffic between Czechoslovakia and the 
U. S. A.—the channels existing hitherto have not 
been disputed by the RCA—but nevertheless an implicit 
monopoly position for the direct transatlantic radio tele¬ 
graph service. 

The contractual provision which is involved in replying 
to the question put forward, is § 2 of the Agreement which 
runs as follows: 

‘ ‘ The Administration shall transmit exclusively over the 
said circuit or circuits every message within its control 
destined to the U. S. A. or intended for transit through the 
U. S. A. unless routed otherwise by the sender”. 

This interpretation makes it clear that only a preference 
when the telegram is directed to this direct line, and not 
a suppression or exclusion of other lines, is involved. Ac¬ 
cording to the absolutely clear wording of this provision 
the Czechoslovakian Administration promised nothing 
other, than that the new direct via RCA link should be pre¬ 
ferred by it over all other channels, and this preferred 
treatment expressly only consists in that all telegrams for 
which the sender has not prescribed another route (allowing 
for the cases of breakdown provided for by § 5) should be 
sent over the new RCA channel. It is quite clear that there 
is a fundamental difference between such routing privilege, 
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that one channel shall be preferred over another, bnt that 
routed traffic should still be left to competing lines, and an 
actual competition prohibition which does not admit of 
other channels, or, only to a limited extent. j 

It would appear that the RCA principally attached im¬ 
portance to no competing direct radio routes being estab¬ 
lished. If at the time when the Agreement was concluded 
it was its intention to prevent this, then it should have noti¬ 
fied the Contractual Partner of this intention. This would 
also not have been difficult. It should have beeii said that 
no other direct radio lines must be established ih addition. 

This was, however, not done. There is no word 
2018 here, or in another provision which eveji indicates 
that any other existing channel must be eliminated, 
or, that other new channels may not be opened in order that 
the senders may not be able to despatch theitf telegrams 
through this other channel. On the contrary, the six last 
words 44 unless routed otherwise by the sender”;show, with 
all desirable clearness, that the RCA does not Tyish to pre¬ 
vent the administration from making other channels avail¬ 
able to senders in addition to the one via RCAj By these 
words, in particular by the word 44 otherwise” the limited 
use of other channels without any differentafion is ex¬ 
plicitly conceded and recognized. It is mentioned in no 
way therein that only accidentally existing akid no new 
channels may be used. The general term “jotherwise” 
rather says the contrary. j 

The RCA uses as an argument against this :H— The pas¬ 
sage 44 unless otherwise routed by the sender”, has no par¬ 
ticular significance. It is only to confirm an exception 
which is already given by the enforcement of the inter¬ 
national telegraph ruling. This point is, therefore, really 
superfluous and of no particular significance in respect of 
the Agreement. On the other hand it should bd mentioned 
that, when something was expressly stated by the Parties, 
there are no grounds for the assumption that they wanted 
to mention something superfluous, but that they wished, 
thereby, to say something that had a meaning over and 
above what was understood. This meaning c^an only be 
found in that the Agreement wished to give grounds for a 
purely routing privilege for unrouted traffic and nothing 
further and that every routed communication w;as reserved 
without any limitation. 
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7. Were it desired to assume that the EC A wished to 
conclude a complete association of interests which would 
reserve to the Czecho-Slovakian Administration the 

2019 right to place at the disposal of its public any new 
channels, whilst, on the other hand, the Czecho-Slo¬ 
vakian Administration intends only to enter into a Com¬ 
munications Agreement without such limitation and such 
monopolistic tendencies it would necessarily follow that 
the intentions of the Contractual Parties did not coincide 
on this important point. It need not, therefore, be assumed 
that for lack of unanimity an agreement had not been 
reached. It should rather be assumed that unanimity had 
been reached, insofar as one Party has agreed to a sugges¬ 
tion of the other side and in doing so may and must, in 
good faith, have given this suggestion a meaning other 
than that which corresponded to the intentions of the pro¬ 
posing party. The Party making the proposal must then 
take the blame for this mistake on the part of the other 
Party and must take the consequences. It has allowed 
something to hold good as content of the Agreement which 
could appear as its contractual desire to the other party 
in good faith. Now the Traffic Agreement has been drawn 
up and proposed by the RCA. By this composition it left 
the contractual Party in the belief that, in addition, the 
routing should be made possible for senders, not only over 
existing, but over other future channels. This impression 
was further strengthened through the wording of § 4 where 
competing lines are expressly taken into consideration. 

7a. The RCA does not dispute that if it came to the 
wording of this provision, the Czecho-Slovakian Adminis¬ 
tration might place at the disposal of senders, in addition 
to the direct RCA.-way, other channels and not only one 
but several, and not only the existing ones but new ones in 
the future. It recognizes, on the other hand, that the words 
“unless otherwise routed by the sender” clearly apply not 
only to cable-lines but equally well to radio-channels, and 
not only to those wffiich existed on the 10th November 1928, 
but also to such lines which were only established after this 
date or respectively admitted to service by the Czecho- 
Slovakian Administration. 

It on the other hand enforces the claim that the 

2020 opening of new channels is limited by § 7 of the 
Agreement. 
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This § runs as follows: 

“7. Generally, each party hereto shall cooperate with the 
other to secure the successful and remunerative working 
of the jointly operated circuit or circuits”. 

The RCA draws the conclusion from this that as the 
Czechoslovakian Administration must do everything to 
make the operation of the line profitable it must plso not do 
anything which might be injurions to the financial profit of 
the line. According to this no new lines should be establihed 
either, as these might decrease the revenues of the direct 
Praha-RCA lines. 

The following considerations argue against thi^ view: 

In the first instance it should be said that fieither the 
title “Traffic Agreement” nor any word in the ingress in¬ 
dicates such a close association of interests whiclh is to ex- 

i 

elude every inconvenient competition channel op behalf of 
the other party. § 2 expressly permits the us£ of other 
channels insofar as the sender may so desire it. And even 
further:— § 4 mentions the competing lines j expressis 
verbis, and provides for them. I 

Further this § 7 is so generally termed that i^ the scope 
given it by the RCA were applied, the Czechoslovakian Ad¬ 
ministration would already be committing a breach of its 
contractual obligations by allowing the already existing 
competing cable lines to continue. These even now take 
over 50% of the traffic. They are therefore financially 
damaging the RCA lines. It is further quite clear that if 
the Czechoslovakian Administration were to close them, 
that is to say, allow them to disappear out of their tariffs, 
which would within the letter of the law, be in their power, 
and if it were to place at the disposal of its public only the 
channel via RCA, then of course business would be 
2021 very much more profitable for both sides, i It would, 
therefore, further have to be assumed from the 
RCA’s standpoint that it follows that the Czeclfolovakian 
Administration was not permitted to keep on other channels 
at all. The RCA however obviously does not want to go as 
far as this, it only wishes to prevent the openihg of new 
competing lines, either by cable or radio channels.; This half 
and halfness it, however, contradicts by its fundamental in¬ 
terpretation of § 7 and the application deduced therefrom 
§ 7 was accordingly obviously not given this significance 
when the Agreement was concluded. j 
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The RCA also confuses its standpoint in a further para¬ 
dox. It is clear that this interpretation of § 7 would in¬ 
directly have the certain result that there should not be 
established from Czechoslovakia to the U. S. A. another 
second direct radio channel in addition to that via the 
RCA. The channel via RCA would then as a direct radio 
channel actually have an ensured monopoly. The RCA, 
itself, however, declares that it does not wish to claim a 
monopoly for itself. This declaration is not easily to be 
reconciled with the attempted interpretation of § 7. 

It must finally also not be overlooked that according to 
the wording of § 2 the Czechoslovakian Administration’s 
capacity is only ‘ ‘ to transmit exclusively over the said cir¬ 
cuit every message, unless otherwise routed bv the sender”. 
In view of the clear meaning of this provision which is also 
recognized by the RCA § 7 may be given no interpretation 
which gives the definite wording of § 2 a totally different 

and far more extensive content and bv a circumvention 

* 

gives the Agreement an application which the other party 
cannot, and should not, recognize when the Agreement was 
concluded. This vrould be all the less admissible as such 
an interpretation would make the Czechoslovakian Official 
Administration run counter to its public obligations, under 
§ 9 of the State Agreement. 

2022 If bv this agreement every other direct connec- 
tion over and above the contractual one was to be 
excluded—which is now shown by the wording of the Agree¬ 
ment—then, the RCA should at any rate during the Agree¬ 
ment negotiations have mentioned that it applied to § 7 
the significance of a fundamental competition clause. 

The contractual Partner should not have been left with 
this point not clear; as from the wording of this provision 
such as fundamental competition-prohibition cannot be con¬ 
cluded, this, all the less, since in the preceding §§ 2 and 4 
the contrary is expressly stated. The contractual partner 
must, thereby, have been made to believe that competing 
lines had been taken into account and every competitive 
line was admissible. 

8. The RCA further adopts the view that not only § 7 
of the Agreement, but also the Republican Statute Book of 
Czechoslovakia prohibits the Czechoslovakian Administra¬ 
tion from opening new competing lines. The Traffic Agree- 


I 

I 

I 
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ment is fundamentally a Company Agreement . An indus¬ 
trial company under the meaning of §§ 1175A of the Czecho¬ 
slovakian Allgemein G-esetzbuches (ABG-B) o t the year 
1811 and possibly a “ Gelegenheitsgesellschaft ” (associa¬ 
tion of persons combining funds for a single joint transac¬ 
tion with a view to profit) under the meaning of Articles 
266-270 of the Commercial Statute Book. (Handelsgesetz- 
buch (HGB)) are involved. Accordingly it would repre¬ 
sent injurious competitive precedure, which is prohibited to 
the Partners under Company law if the Czechoslovakian 
Administration wished to open still further channels for 
traffic from Czechoslovakia to the U. S. A. I 

An examination of this objection produces the follow¬ 
ing :— 

The section of the ABGB which deals with Industrial 
Companies is headed: “Regarding Agreement covering 
Community of assets”. From this heading as, also from 
the individual provisions § 1176, 1178, 1181 and 1182 it is 
clear that the establishment of common property is 
2023 to be regarded as an essential requirement of an in¬ 
dustrial company. Common property—“wihich means 
the capital or the companies principal share-holding” (§ 
1182) must either be combined at the beginning, or at any 
rate during the further course of time be produced by the 
joint activities of the Partners (§ 1183). In connection 
therewith it accordingly appears as not less determining 
that the company’s object is pursued on a joifit account, 
which appears from § 1192-1196 (distribution of property) 
distribution of loss (§ 1197) and accounting (§ il98). 

These determining characteristics of the industrial com¬ 
pany, which, moreover, speak of joint rights, hre entirely 
missing in the case under consideration. The equipments 
which are to be used for the operation of the wireless tele¬ 
graph channel between Prague and New York appeared at 
no point as joint property. There is in no way any “Com¬ 
munity of property” and even if any object were jointly 
owned by both Contractual Partners there has in any case 
been no common expenditure and revenue accounts kept, 
and finally no profit or loss of the company shown, each 
party rather bearing the cost of its operation alone and 
for itself: the fees received are separated according to in¬ 
ternational receipts-ruling and customary usage and as is 


i 

i 
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in force for radio telegraph rights. Each half must see 
for itself that it covers its expenditure with the proportion 
of receipts falling to it, and whether a profit or loss ensues. 

In these circumstances there can be no question of “an 
industrial company’’ under the meaning of the ABGB. 
For the same reasons, however, the assumption of a Ge- 
legenheitsgesellschaft under the meaning of the Handels- 
gesetzbuches is completely excluded. The Handelsgesetz- 
buch understands by a company an “association for indi¬ 
vidual i commercial transactions for common account” 
(Book III part 2). In order to fulfill the requirements of 
a “company” it is not essential that two or more 
2024 should cooperate in a manner whereby each hopes 
to obtain a profit for itself even when they mutually 
promise to make such a co-operation as “successful and 
remunerative” as possible. 

The Traffic Agreement under consideration is, therefore, 
not a company Agreement, but a contractus sui generis as 
it has been developed under modern international common 
law as a Traffic Agreement. 

9. If it is shown from what goes before that the Traffic 
Agreement of the 10th November 1928 does not and cannot 
prohibit the Czechoslovakian Administration from opening 
further routes to the U. S. A. it must now be asked what 
traffic the Czechoslovakian Administration had authority 
to transmit over these new routes. 

It must be assumed that under § 2 of the Traffic Agree¬ 
ment the Czechoslovakian Administration can certainly 
only send through the Mackav Radio channel those tele¬ 
grams which were marked by the sender for this route. 
The RCA however adopts the standpoint that after estab¬ 
lishment of a direct radio connection “via Mackay Radio”, 
the senders in Czechoslovakia were not, under § 5 Article 
43 of the International Trade Convention, entitled to pre¬ 
scribe this line, bindingly for their telegrams directed to 
the U. S. A. and that moreover the Administration, despite 
any indication “via Mackay Radio”, still remained entitled 
to choose between the latter and that jointly operated with 
the RCA, and that, therefore, under the Traffic Agreement 
of the 10th November 1928 those telegrams which were 
marked “via Mackay Radio” should have been, on prin¬ 
ciple, transmitted over the Praha-RCA line, unless taking 


FEDERAL COMMUNICATIONS COMMISSION, EljAL. 977 

into consideration the justified instructions of the sender 
this might as an exceptional case, not be possibleJ 

Although the RCA already, thereby, admits that in any 
case a certain amount of traffic routed by the Render via 
Mackay Radio might perhaps have to be allocated to this 
route, a closer examination shows that their argument does 
not otherwise hold water. 

2025 The $ 2 Article 43 of the International Telephone 

Convention runs as follows:— ! 

4 4 When the despatch of a telegram may be m^de at the 
same rate by several routes exploited by the sarhe Admin¬ 
istration the latter to be judge of the direction which pri¬ 
vate communications be given, acting in the besf interests 
of the senders who cannot specially demand the fise of one 

of these channels”. ! 

The conditions under which this § is made effective may 
according to its wording appear a little doubtful. This 
uncertainty could be completely cleared up by ah authentic 
interpretation of the Telegraph Union itself—vi2 by a con¬ 
ference or consultation between the adhering Aidministra- 
tions. Without wishing to give here an interpretation of 
this slightly ambiguous provision of the Brussels Ruling, 
which is binding to the Parties, one or two considerations 
should be mentioned which would make the RCA’s stand¬ 
point undoubtedly erroneous. 

This provision has been included in the Ruling of the 
Lisbon Conference (1908). The wording of this |§ 5 at that 
time was as follows: 44 When the routing of a telegram can 
be made by several channels belonging exclusively to the 
same Administration”. It was, therefore, provided for 
that two or more routes must belong 4 4 exclusively ”, that is, 
to their entire extent and with both terminations to one 
and the same Administration. Only in this casO could the 
two routes be treated as representative under the meaning 
of § 5. This wording was clear and definite. 

Upon the request of the British Post Office at the subse¬ 
quent Paris Conference (1925) the word 4 4 exclusively ” 
was then, however, eliminated without, so it appears, it 
being now quite clear as to how this tariff-settlement had 
altered the original meaning of the provision. The 

2026 notification of the English Proposal which leaves 
much to be desired does, however, show thht the only 

i 
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circumstance to be taken into account was that, as a rule, 
not one, but several Administrations participate in a route 
and that the case where 2 channels are operated by the 
same Administration is to be made equivalent to that where 
2 channels belong to one and the same Administration only. 
Apparently nothing was moreover to be altered in regard 
to the meaning of § 5. 

As Article 43 of the Brussels Ruling is only an operating 
provision of Article 9 of the St. Petersburg Convention, in 
order to interpret § 5 Article 43, in the first place, the con¬ 
tents of this fundamental contractual provision must be 
applied. It may, indeed, be said that that which is purely 
the provision of a ruling and contrary to the spirit of this 
basic agreement is illegal and invalid. According to Ar¬ 
ticle 9 of the Agreement two channels can however in any 
case not be regarded as representative under the meaning 
of § 5 if they can, with reference to “guarantees and facili¬ 
ties for the transmission and re-establishment of connec¬ 
tions’’, be regarded in different ways by the sender; that 
is to say, if the competing channels are involved. This will 
mostly be so if different administrations participate in the 
one channel than in the other. They will only not be so if 
both channels belong to the same Administration (Lisbon 
interpretation) or the other Administration (Paris inter¬ 
pretation). It will therefore be entirely dependent upon 
whether the two routes are to be regarded as competing 
channels or not. If this is not the case, as they belong to 
the same administrations, § 5 will be applicable. 

Accordingly the six existing radio channels which go 
from Czechoslovakia to the U. S. A., namely via Rome 
RCA, via Paris RCA, via Berlin RCA, via Warsaw RCA 
and via Praha RCA, must be regarded as competing chan¬ 
nels. It is true that in all these six cases the terminal Ad¬ 
ministrations are the same, but in five of the chan- 
2027 nels an intermediary Administration participates 
(Italradio, Radio-France, Reichspost, Marconi, etc.,) 
with a heavy share in the tariffs. For this reason the 
Czechoslovakian Administration still includes all these 
channels in its telegraph tariff; and, thereby, places them 
at the disposal of the public as the latter may select. 

If a comparison is made between the two routes Praha- 
RCA and Praha Mackay Radio, it will be found that in the 
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country of destination they terminate at two completely 
mutually independent telegraph companies whicjh are in 
severe competition one with another. Both channels are 
there completely separate and connected to entirely differ¬ 
ent land telegraph networks and organizations, so that it 
would be necessary to apply force to the actual Conditions 
and the meaning of the international provisions if these 
two routes were to be characterised as representative un¬ 
der the meaning of § 5 Article 43. 

In anv case there can be no doubt that in the direction 
* 

from the U. S. A. to Czechoslovakia the channel!via RCA 
and via Mackay Radio were automatically available to the 
public per selection, and from that end would show them¬ 
selves as two different routes. The American sender makes 
this selection by depositing his telegram with dither one 
or other of the companies and their associates. To form 
an opinion under § 5 Article 43, two channels in the same 
direction cannot, however, be something different than in 
the other direction, that is to say, the channels via RCA 
and via Mackay Radio must also be regarded as two differ¬ 
ent channels in the reverse direction, for which the sender 
can give his routing instructions. 

Although the opinion of Brown cited by the RCA does 
not come into consideration here, to any decisive extent, it 
may be said that the parts of this opinion quoted by the 
RCA in no way supported their view. According to 
2028 the RCA’s statement Mr. Brown also takes it as un¬ 
derstood that the accepting Administration may not 
exercise the freedom granted to it under § 5 in such a man¬ 
ner “that compliance with any prescription, made by the 
sender, as to the further routing of the telegram has there¬ 
by been hindered”. It is only possible to acquiesce in this 
view, and accordingly also to assume that a telegram which 
has been marked by the sender as “via Mackajp Radio” 
thus showing that the latter wishes it re-transmitted in the 
country of destination via Mackay Radio and postal Or¬ 
ganisation may not be disregarded by the accepting Ad¬ 
ministration. If, moreover, a further proof is| required 
that the channels via Praha-RCA and via Prahh Mackay 
Radio are expressly competitive channels then this proof 
would lie in the procedure of the RCA itself as it considers 
that this second direct radio channel is an undesirable com- 

i 

petitor. | 
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Quite apart, however, from the interpretation of § 5 Ar¬ 
ticle 43 it should be noted that the Czechoslovakian Ad¬ 
ministration, already in accordance with the wording of 
§ 2 of the Traffic Agreement, is hardly entitled to send tele¬ 
grams for which the sender desires another route (“unless 
otherwise routed by the sender”) over this other route. 
Neither this nor any other provision of the Agreement men¬ 
tions that the Czechoslovakian Administration may only 
respect just those routing prescriptions which it is essen¬ 
tially compelled to follow under the provisions of the Inter¬ 
national Telegraph Convention. Such a limitation to rout¬ 
ings, which under the Brussels Ruling must be strictly ad¬ 
hered to is, all the less, to be accepted, since these provi¬ 
sions do not prohibit any Administration from renouncing 
the rights accruing to it therefrom, and, in the interests of 
the traffic, of pursuing a more generous practice, viz of 
even fulfilling certain routing desires of the sender 
2029 though they could perhaps have been rejected under 
§ 5. The clause contained in this § 5 that the des¬ 
patch must always be made “in the best interests of the 
sender, makes the application possibilities of the provision 
uncertain in any case. How much this may be the case is 
also clear from Brown’s opinion mentioned by the RCA. 
Apart from this, in this § 5 a provision for an exception in 
favour of the Telegraph Administrations and Companies 
is involved which these, therefore, do not arbitrarily ex¬ 
tend, but rather, in practice may voluntarily limit for the 
benefit of the sender. If an Administration exercises such 
a general practice in favour of the sender then this attitude 
to the public represents an integral part of the public tele¬ 
graph traffic law which is not affected by a traffic agree¬ 
ment like the one under consideration. 

It may, therefore, remain in abeyance here as to whether 
—always provided that the connection via Mackay Radio 
exists—the prescribed routing by the sender “via Mackay 
Radio” would be such that the Czechoslovakian Adminis¬ 
tration under the Brussels Ruling Article 43 § 3 must re¬ 
spect it exactly or is such as to leave it a certain amount 
of freedom under § 5. 

On the other hand assent cannot be given to the Czecho¬ 
slovakian Administration on the basis of Article 43 § 5 of 
the Brussels Ruling, considering itself entitled to send, 
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over a possible route “via Mackay Radio” as it may select 
telegrams which have been marked by the sen[der “via 
Cial” (Commercial Cables). The Czechoslovakian Admin¬ 
istration considers itself entitled to do this as I both the 
Commercial Cable Company as also the Mackay Radio and 
Telegraph Company belong to the Postal Telegraph & 
Cable Corporation and, therefore, the two channels are to 

some extent operated by the same Administration at either 

| 

end, so that these two channels are not to be regarded com¬ 
petitive. It may, on the other hand, be objected that the 
“Cial” routing is an expressly mentioned cable routing 
equal to “fil” as compared with “Anten” and that 
2030 under Article 43 § 6 a line channel and a ridio-chan- 
nel may never be regarded as representative routes 
under the meaning of § 5 even when both routes belong to 
one and the same Company or Administration. 

It would appear from this that—provided a channel via 
Mackay Radio exists—the Czechoslovakian Administration 
under § 43 of the Brussels Ruling was entitled and prob¬ 
ably also obliged to despatch, all the telegrams iharked by 
the sender for this route, over this route, but that it was 
not entitled under the Tariff Agreement to send anv other 

c? i * 

telegrams over this route. j 

10. The Traffic Agreement of the 10th November 1928 
leaves the Czechoslovakian Administration fundamentally 
no choice of channel. It onlv leaves the sender this choice 

i 

in compliance with the international telegraph law and na¬ 
tional law of the Czechoslovakian Republic. If the sender 
does not make this choice, then the freedom to choose does 
not pass to the Administration as the Traffic Agreement 
then covers its operation, in that the Administration is 
obliged to send such telegrams exclusively via RCA. 

Finally, the question still remains to be dealt \vith as to 
which obligations the Traffic Agreement, in particular its 
§ 7 places on the Czechoslovakian Administratioh in order 
that the channel via Praha-RCA shall have the j maximum 
number of telegrams allocated to it. This object would be 
achieved if the senders could be asked, to refrain from rout¬ 
ing their telegrams as far as possible. Even in this direc¬ 
tion, the interpretation must take into consideration that 
the Czechoslovakian Administration is not simply a private 
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industrial corporation, but that it has to fulfill public obli¬ 
gations. The traffic Agreement has not altered this pub¬ 
licly legal position of the Administration in any way, and 
would not do so. 

Its government character obliges the Czechoslovakian 
Administration to maintain a certain objectivity and neu¬ 
trality which, despite the wording of § 7 of the Agree- 
2031 ment it may not ignore. It cannot, for example, be 
expected to hide from its public that telegraphic se¬ 
crecy is better preserved by using line-channels than by 
radio. By giving such information it is not committing 
any breach of the obligations taken over under § 7. It may, 
however, only give such indications as may cause the pub¬ 
lic to refrain from using the direct RCA radio-channel, in¬ 
sofar as these are in the interests of the senders. In no 
circumstances, however, may it influence senders to rou*r 
their telegrams via Mackay radio, only in order that it may 
achieve a distribution of the traffic over the two radio¬ 
channels which is more profitable to it. Within these limits 
the view of the Czechoslovakian Administration that § 7 
has only a purely convention significance and entailed no 
particular obligations cannot be agreed to. 

Conclusions. 

1) The Czechoslovakian Administration is not preventer! 
by the Traffic Agreement of the 10th November, 1928 from 
permitting already existing cable and radio channels from 
continuing nor yet from admitting further cable and radio 
channels without differentiation, insofar as it considers this 
expedient under the meaning of Article 9 of the St. Peters¬ 
burg Convention. 

2) The Czechoslovakian Administration may, however, 
only transmit such telegrams through other channels as are 
marked by the senders for such channels. It is, on the 
other hand, entitled to follow any route-indication given 
by the sender, even though it were not compelled to do so 
under the provisions of the International Telegraph Law, 
insofar as this, at any rate, corresponds to its general prac¬ 
tice. 

3) The Czechoslovakian Administration is only per¬ 
mitted to give senders indications regarding the different 
channels insofar as this is in the senders’ interests. It 
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must, moreover, refrain from any procedure which might 
cause senders to deflect telegrams from 'the direct 
2032 route via RCA. ! 

i 

i 

2034 The Commercial Cable Company | 

I 

| 

24 Boulevard Des Capucines 
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Paris j 

April 11th, 1932. 

No. 3036 

Memorandum To.JOHN GOLDHAMMER, Esq., 

Vice President ,j 
New York. ! 


In compliance with your message 186 I attach copy of 
the decision of the arbitration case between R. !C. A. and 
the Czecho Administration translated from the original 
German document by Mr. Aslan’s office. 


MORGAN HEISRELL 

| 

Executive Representative in Europe . 
Enel: 1 ! 

l 

2035 Arbitration in the case of the Post and Telegraph 
Administration of the Czechoslovak Republic versus 
the Radio Corporation of America. 

On November 10th 1928 a traffic agreement was made be¬ 
tween the Post & Telegraph Administration of the Czecho¬ 
slovak Republic, hereafter called “the Administration”, 


and the Radio Corporation of America, hereafter called “R. 


C. A.”. The chief object of the agreement is th^ establish- 
* ment and the management of a common, direct Commercial 
radio connection between Czechoslovakia and the United 
States of America. ! 


Among the stipulations of the agreement th^ following 
shall be mentioned here: j 

According to S.l both parties shall make all necessary 
arrangements in order to secure a permanent and unin¬ 
terrupted day and night service between the mutual radio 


stations. 
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S.2 runs as follows: “The Corporation will send all mes¬ 
sages available in its sphere and destined for the Czecho¬ 
slovak Republic or destined to transit through the Czecho¬ 
slovak Republic, exclusively via the above mentioned con¬ 
nection or connections, unless another way had been pre¬ 
scribed by the sender, and on the other hand the Adminis¬ 
tration will transmit every message originating in their cir¬ 
cumscription and destined for U. S. A. or for the transit 
through U. S. A. exclusively via the aforesaid connection or 
connections, provided another route had not been prescribed 
by the sender”. 

According to S.S the radio traffic in question shall, unless 
the parties contracted differently, be carried on in agree¬ 
ment with the regulations of the International Telegraph 
Convention, and the amounts received in connection 

2036 with this service shall (after deducting certain fees) 
be equally divided between the two parties. 

According to S.4 the fees for the telegrams transmitted 
over the route in question shall be fixed in mutual agree¬ 
ment, but they must not exceed the fees in force for any 
competing line. S.7 runs as follows: “In general each 
contracting party will cooperate with the other party in 
order to secure the successful and profitable management of 
the common service or services”. 

According to S.9 every controversy resulting from the 
fulfilment of this agreement shall be decided by arbitra¬ 
tion. 

According to S.10 the agreement shall come into force 
with the day of opening of the said service and will begin 
to run from this dav and remain in force for ten vears. 

S.ll runs as follows: “Regarding the obligations and 
the responsibility of the Corporation and the Administra¬ 
tion respectively this agreement will be interpreted, ex¬ 
plained and carried through according to the laws of the 
State of New York U. S. A. and the Czechoslovak Republic 
respectively . 9 9 

2037 At the moment of coming to the agreement of 
November 10th 1928 there existed for the telegraphic 

service between the Czechoslovak Republic and U. S. A. 
seven lines crossing the Atlantic by way of cable and six 
lines crossing the Atlantic by way of radio. But the new 
line installed on the basis of the agreement of November 
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10th, is the first and so far only direct radio connection be¬ 
tween Czechoslovakia and U. S. A. j 

On October 11th 1929, i.e. at a time when the radio con¬ 
nection foreseen in the agreement of November 10th 1928 
was not yet working, the administration requested the RCA 
by letter to confirm that the following regulation in S.2 
of the agreement: “Unless another way had been pre¬ 
scribed by the sender ” refers also to those cases in which 
the cable companies have, besides the hitherto existing cable 
connections between Europe and America, also a wireless 
service between the above mentioned countries; e. g. a 
telegram despatched at Prague “via cial” (i.e. The Com¬ 
mercial Cable Company) may also be transmitted on the 
direct wireless way between the Prague radiotelegraphic 
sender and the radiotelegraphic station in America belong¬ 
ing to the Commercial Cable Company. In their answer of 
October 24th 1929 the RCA protested against this interpre¬ 
tation of the agreement and, as further correspondence did 
not bring about a concord, the administration proposed in 
their letter of June 5th 1930 that the questioij should be 
decided by arbitration. In their letter the adrjainistration 
added that they considered the apprehension expressed by 
the RCA, the interpretation of the “Administration” could 
damage the interest of the RCA, as unfounded, “because 
the greatest possible prosperity of the radio service 
2038 which we established according to the above said 
agreement, was also in our mutual interest. As soon 
as this service will be in force we shall draw the attention 
of the corresponding public in every possible way to the 
existence and the remarkable advantages of this service and 
invite it at every opportunity to make use of this connec¬ 
tion.” The RCA answer with their letter of Jul^ 22nd 1930 
and explained first of all that the above mentioned remarks 
of the administration had made a deep impression on them 
and continued as follows: “In consideration of your above 
assurance and in full confidence in the spirit of cordial co¬ 
operation to which you have testified herewith in regard to 
our common undertaking, we have not the intention to insist 
on our view regarding the purely technical affair that has 
arisen between us during the validity of the agreement of 
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November 10th 1928. With their letter of March 27th 1931 
the administration pointed out that in the month of January 
1931 a considerably larger number of words had been trans¬ 
mitted over the common route from Czechoslovakia to 
America than vice versa and requested the RCA to exert 
themselves for a better utilization of the line. On April 21st 
the ‘ 6 Administration ’ 7 transmitted to the RCA the follow¬ 
ing despatch: “Referring to your letter of July 22nd 1930 
and also in reference to the fact that the number of tele¬ 
grams which your company are transmitting to us in the 
direction America-Czechoslovakia, appears to be insufficient 
and does not correspond by far to the number of telegrams 
transmitted in the opposite direction, i. e. CzechoslovaMa- 
America, we beg to inform you, that we have the intention 
of opening in the near futire a second direct radio- 
2039 telegraphic service via Mackav Radio (for the tele¬ 
grams routed “Mackay Radio” by the sender). We 
would thank you for acknowledging receipt of this telegram 
by wire and for communicating to us that you have taken 
knowledge of its contents.” 

In the telegraphic answer of April 21st 1931 the RCA 
protested against the intention of the administration to 
open a second direct radio service between Czechoslovakia 
and U.S.A. via Mackay Radio. After further correspon¬ 
dence the “Administration” proposed with their telegram 
of May 27th 1931 in conformity with § 9 of the agreement, 
that the dispute should be decided by arbitration. 

Thereupon the administration appointed arbitrator Mr. 
Reinhold Furrer, Director General of the Swiss Post & 
Telegraph Administration. For the RCA Mr. G. S. Whit¬ 
more, Controller of Telegraph services for Imperial & In¬ 
ternational Communications of London was appointed, both 
gentlemen elected third arbitrator Mr. Julius Moller, Mem¬ 
ber of the high Court of Justice, Copenhagen. 


The present dispute has arisen from the telegram of the 
administration to the RCA of April 21st 1931 and the ques¬ 
tion to be decided by arbitration is therefore, whether the 
intention of the administration expressed in this telegram, 
i.e. to open a second direct radiotelegraphic connection via 
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Mackay Radio between Czechoslovakia and TJ.S.A. 

2040 (for the messages routed “Mackay Radjo” by the 
sender) is incompatible with the agreement of No¬ 
vember 10th or not. 

The arguments of the parties may be summarized gener¬ 
ally as follows. | 

The administration declare that from the veryf beginning 
they had the intention to reserve themselves a free hand 
for making eventual further agreements regarding the 
radiotelegraphic traffic between U.S.A. and Eurqpe. When 
the CCC which, during this time, had established their own 
short wave sender and receiver installations for the traffic 
with Europe and had founded for this radiojelegraphic 
service the affiliated company “Mackay Radio Company”, 
proposed in summer 1929 to the administration an agree¬ 
ment concerning a second direct radiotelegraphic connec¬ 
tion of the Czechoslovak Republic with America], this offer 
found the greatest interest of the administration as it 
promised an equivalent for the hitherto existing cable 
service “via cial” from which they received for one word 
of the messages to America only 15 ct., whereas they would 
receive for the same word approximately 75 ct. iij the radio¬ 
telegraphic service. On the other hand the adniinistration 
expected that the new connection would, through the propa¬ 
ganda and the canvassing of the Mackay Radio Company, 
supplant the other competing indirect routes by which 
neither the RCA nor the administration profited, so 

2041 that in future almost full 100% of the entire Czecho¬ 
slovak material for America would be divided be¬ 
tween two routes, RCA and Mackay Radio. Another reason 
was considered just as important i.e. that the M^ckav Com¬ 
pany in America is backed by the very numerous clients of 
the telegraph offices “Postal Telegraph System’? (of which 
there are several thousands) and that therefor^ the direct 
radiotelegraphic traffic would increase especially in the 
direction from America to Czechoslovakia. j 

From these reflections resulted the above mentioned re¬ 
quest of the administration to the RCA in thejr letter of 
October 11th 1929. 

Later on the administration pleaded to be obliged to con¬ 
sider above all questions of national economy ^nd not ex- 
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clusively questions of profit and therefore their view of the 
present question was somewhat different. 

The administration asserted that the installation of a 
second direct radiotelegraphic connection between Czecho¬ 
slovakia and America for such telegrams routed by the 
sender 4 ‘via Mackav Radio’’ were not only no infringement 
of the agreement of November 10th, but expressly permitted 
by the words in § 2 “unless another way had been pre¬ 
scribed by the sender”. This signifies that the agreement 
of November 10th does not apply at all to messages routed 
by sender in any other way whichever that might be. 

2042 The administration asserted in that connection that 
§ 2 of the agreement did not wish to give the RCA an 

exclusive monopoly as only direct telegraphic connection be¬ 
tween Czechoslovakia and the RCA and that, in the opinion 
of the administration, this would neither be permitted by 
article 9’ of the International Telegraph Regulations of St. 
Petersburg from 1875. They assert that by § 2 they are only 
obliged to direct all telegrams over the common route which 
are marked by sender “via Radio Praha” and all telegrams 
not routed by the senders. But to all other telegrams the 
agreement of November 10th does not apply and the ad¬ 
ministration have an absolutely free hand to dispose 
thereof. 

§ 4 of the agreement regarding the fees is also proof that 
the contracting parties had the possibility of competing 
services in view and reckoned on them. 

The administration assert further that conform to the 
agreement of November 10th solely the RCA was to be the 
favoured company and should always remain so, which may 
be concluded from the fact that the route of the RCA is men¬ 
tioned as the only one in the telegraph tariff, whereas the 
others are mentioned onlv in the remarks. The administra- 
tion have also worked for the common line in manyfold 
other ways with the result that, after half a year’s existence 
of this connection, in the month of June 1931 more than 
43000 words had been transmitted from Czechoslovakia to 
U.S.A. and during the same period in the opposite direction 
only 19000 words. Finally the administration had, 

2043 : in their negotiations with the Mackav Radio Com¬ 

pany, always laid stress on an express obligation of 
the Mackav Radio Company not to damage by their activity 
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the route of the RCA, but to direct their propaganda against 
the other cables admitted in Czechoslovakia. j 

Concerning § 7 of the agreement the administration re¬ 
mark that this article has a purely general character and 
must not be interpreted in the sense that it shoiild be for¬ 
bidden to one of the contracting parties to improve their 
economic situation insofar as it does not pursue therewith 
the object to damage the other party. j 


The RCA on the other hand assert that tlje question 
whether the administration had the right to establish a 
second direct radiotelegraphic connection between the 
Czechoslovak Republic and U.S.A. must not be solved on the 
basis of the regulation of the agreement dated November 
10th: “unless another way had been prescribed by the 
sender”. This regulation only says in accordance with the 
direction of article 43 of the International Telegraph Regu¬ 
lative § 3, that the indications made by the sender should be 
respected and that this regulation should be Regarded as 
a special and only exception from a general rule oblig- 
2044 ing each party to transmit all telegram^ at its dis¬ 
posal over the common line. j 

The chief argument of the RCA is that by the agreement 
of November 10th a union of interests has beenj formed, in¬ 
dissoluble for a duration of ten years, in which both parties 
should cooperate with a capital and labour in order to ob¬ 
tain the largest possible profit for both. When reading 
article 2 of the agreement, special importance should be 
given therefore to the positive regulation which says that 
the parties should transmit all messages within their circum¬ 
scription exclusively over the common line and that in agree¬ 
ment with article 7 according to which both contracting par¬ 
ties should cooperate for a successful and profitable activity 
of the common line. The RCA further argud that if the 
agreement obliges both parties to cooperate in a positive 
way in order to improve the common line, it would appear to 
be a necessary consequence that each party should have also 
the negative obligation to abstain from everything that 
could diminish or lessen the success and the profit of the 
common line, even in case one of the parties should be able 
to gain a profit which is not shared by the cominunity. 

i 

i 

i 

i 

i 
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This, according to the view of the RCA, is the result of 
the regulations of the agreement. But also according to 
the Czechoslovak law, which should be applied here, one 
may come to the same conclusions. The RCA quote 

2045 here the General Civil Law Sec. 1175 which runs: 
“Origin of a Union of Interests. Notion. Sec. 1175. 

By an agreement by which two or more persons consent to 
unite their work alone or also their goods for a common in¬ 
terest, a company for a common interest is formed”, and 
Sec. 86 which runs: “no member is authorized to entrust 
the cooperation to a third or to admit anybody into the com¬ 
pany or to undertake a subsidiary business detrimental to 
the company.” 

The erection of a second direct radio connection would, 
according to the view of the RCA, no doubt be detrimental 
to the common line and would lessen its profits. In this con¬ 
nection the RCA declare that if it is considered that a 
second direct radio connection cannot possibly increase the 
number of radio telegrams exchanged between Czecho¬ 
slovakia and U. S. A. and that the common line is fully suf¬ 
ficient for the despatch of the entire radiotelegraphic traffic, 
it is clear that the new radio line will compete with the now 
existing only direct one and that consequently it will receive 
part of the telegrams which otherwise would be transmitted 
over the common line. This fact would not be altered by the 
intention of the administration to despatch only such tele¬ 
grams on the newdv erected line that are routed “via Mac- 
kav Radio” bv the sender, because in future there would in 

J m 7 

fact be at the disposal of the senders in Czechoslovakia and 
in America who lay stress on the direct transmission of their 
messages via radio, not one line, but two and the senders 
who, at present, have only the common line, (which 

2046 works faultlessly) will hereafter have the choice be¬ 
tween two direct radio connections. 

Concerning article 2 of the agreement the R. C. A. refer 
to the International Telegraph Regulative, article 43, Sec. 
5; but this objection has been contested by the Administra¬ 
tion. 

Regarding the number of words transmitted on the com¬ 
mon line, the calculation of the R. C. A. differs from that 
of the administration. Further the R. C. A. declare having 
contracted an agreement with the Western Union Telegraph 
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Co. and that by this agreement the number of words tele¬ 
graphed will soon increase in favour of the common line. 

Finally, in order to interprete their letter of July 22 1930, 
the E. C. A. desire to observe that the question raised by the 
Administration in the letter of October 22nd 1930 was a 
purely theoretical one, exclusively referring to an imagi¬ 
nary case, a case which the E. C. A. considered! as being 
totally outside the range of all possibilities, a case which 
could never be an actual one and that this was the reason 

i 

why the E. C. A. declared in their final answer: ^We shall 
refrain from insisting upon our interpretation of the purely 
technical matter. ’ ’ ! 

The Administration further contest that by the agree¬ 
ment of November 10th a “Union of Interests” was founded 
or anything that could be compared to one. The; Adminis¬ 
tration further plead that this agreement, contracted by the 
Czechoslovak State as administrator of public interests, is 
not falling under the private but under the public 
2047 law and that therefore the regulations of the Civil 
Law do not apply to this agreement. j 

i 

i 

Decision 

I 

I 

The decision given by the Court is not unanimous, but a 
majority of the members of the Court decide as follows: 

The cause of the following dispute is the telegram of the 
Administration to the E. C. A. of April 21st 1931 running 
as follows: “. . . We beg to inform you that we have the 
intention of opening in the near future a second direct radio¬ 
telegraphic service via Mackay Eadio—for the telegrams 
routed 4 4 Mackay Eadio by the sender. ...” 

Against this the E. C. A. objected with a telegram of like 
date and what the Court of Arbitration will have to decide 
is the fact whether the service agreement contracted be¬ 
tween the parties on November 10th 1928 is an obstacle to 
the Administration being authorized to open “a second 
direct radiotelegraphic service between Czechoslovakia and 
U. S. A. via Mackay Eadio for the telegrams routed Mac¬ 
kay Eadio by the sender”. 

As an introduction it may be observed that the meaning 
of the letter of the E. C. A. of July 22nd 1930 does not ap¬ 
pear to be submitted to the decision of the Court cif Arbitra¬ 
tion, viz. note of the Administration of January $th 1932 in 

i 

I 

I 
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which p. 29 runs as follows: “Moreover it seems that the 
whole discussion regarding* the correspondence between the 
Czechoslovak Telegraph Administration and the R. C. A. 
during the time of October 11th 1929 to July 1931 is 

2048 of no particular weight for the present dispute as 
according to article 9 of the agreement of November 

10th 1928 only a dispute concerning the fulfillment of the 
agreement or its interpretation can be object of the decision 
of the Court of Arbitration ’ \ . . and note of the Adminis¬ 
tration of February 23rd 1932, p. 17 saying: “ ... In fact 
the point of controversy is only the interpretation of article 
2 of the agreement of November 10th 1928.’’ 

But even totally setting aside the above it appears that 
after all that was under consideration so far, the letter of 
July 22nd 1930, cannot be decisive for the issue of the case. 

It is further remarked that there is no reason for the as¬ 
sumption that the R. C. A. omitted the application of every 
means for the supply of material for the common line and 
that they will not continue therewith. 

It must further be mentioned that Article 9 of the Peters¬ 
burg International Telegraph Convention of 1875 in which 
it is said that “Les Hautes Parties, contractantes s’en- 
gagent a faire jouir tout expediteur des differentes combin- 
aisons arretes de concert paries Administrations telegraphi- 
ques des Estats contractants, en vue de donner plus de 
garanties et de facilite a la transmission et a la re- 

2049 mise des correspondances” does not appear to be an 
obstacle, for any of the party who have joined the 

convention may close an agreement of the purport which the 
RCA wished to give the agreement of November 10th, 1928. 

The stipulation quoted above seems therefore to be of no 
importance for the decision of the case, and at all events not 
under the circumstances of this case. 

In regard to the question whether the agreement of No¬ 
vember 10th is to be considered according to Private Law 
or according to Public Law, the following is to be said: 

The question whether the treaties contracted with pri¬ 
vate persons by a public institute as administrator of the 
common interest should be regarded as falling under the 
Public or the Private Law, or if, as some people believe, 
thev are a mixture of elements- falling under the Public and 
elements falling under the Private Law, is a subject of great 
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dissension, in theory as well as in practice. In thi$ respect 
it must be sufficient to refer to the circumstancial explana¬ 
tion of this subject contained in the book “Der Vervval tun- 
gsrechtliche Vertrag” by Dr. Willibald Apelt. For the ac¬ 
curacy of the observation made by Prof. Kelsen v|iz. Apelt 
p. 160, very much can be said: ‘ 4 that the character of the 
constitutional state consists in the state, as bearer of the 
executive, always being submitted to its own judicial system 
and that the body politic, when entering into a concrete legal 
relation, has no higher value than all other legal! subjects 
in the same condition and that legally it ranks on the same 
level with them.” And this must be valid particularly in a 
case as the present in which the private party was 
2050 free to make an agreement as the above mentioned 
or not, and where, therefore, the conditions for a 
“forced act of administration” were not given. ! It is re- 
marked moreover, that also in Public Law theije can be 
space for the principal of the freedom for treaties in rela¬ 
tion to the question whether a treaty shall be m^de at all 
as well as to what it should contain, and also in Public Law 
the sentence is valid “pacta sunt servanda”, just as the 
public interest demands a stability regarding the! arrange¬ 
ments laid down according to law, viz. a. o. Apelt, p. 206 if. 
It will be discussed hereafter in detail, how far ah essential 
alteration in the public interests on which in certain cases 
the agreement of the Public Law is based, can influence 
the lasting validity of the agreement. But here already 
it will be emphasized that an alteration or suspension 
of the agreement founded on this basis can, as a |rule, take 
place only against indemnification of the other p^rty. 

At present, it is true, the fact is, that the state takes 
charge of the telegram in Czechoslovakia as well as in other 
countries. On the other hand a very considerable part of 
the international telegraph service is done by private li¬ 
censed companies and it is a fact as well, that an Agreement 
of exactly the same contents as the present of November 
10th could have been concluded between two private com¬ 
panies. That in such a case the agreement would have been 
subject to the General Civil Law, there seems to be no doubt. 
If that is the case, no changes can be brought about by the 
fact that one of the parlies in this agreement is a public in- 
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stitution (a state) viz. as far as Austrian law is con- 

2051 cerned, Professor of Laws and Councilor of the 
Court of Administration in Vienna, Dr. Herrnritt: 

Grundlehren des Verwaltungarechtes, pij. 446. The ad¬ 
ministration have given no proof that other regulations 
should be in force according to Czechoslovak law and ac¬ 
cording to all under discussion in the case there is no reason 
for similar assumptions. 

But should even this agreement actually be regarded as 
a treaty under the Public Law, the assumption would have 
to be that in referring thereto the state should be able to 
free itself from the obligation that they may be contained 
in the treatv and that would have to be respected bv the 

m/ Jk W 

private party, that on behalf of the state decisive considera¬ 
tions under the Public Law could be referred to which could 
be impaired if the regulations of the treaty under the Gen¬ 
eral Civil Law should be adhered to. But here, however, 
conditions are not such. It is established indisputably that 
the service on the common lines has given no reason what¬ 
ever for complaints from the technical point of view and 
that it is fully sufficient to despatch the entire radiotele¬ 
graphs traffic between the two countries in a letter of De¬ 
cember 4th 1929 to the RCA the administration have em¬ 
phasized, probably in concord with Czechoslovak law, that 
the Czechoslovak Telegraph Administration is managed on 
commercial principles and if the administration consider 
the establishment of a direct radiotelegraphic service via 
Mackav Radio, the following reason is given in the 

2052 above mentioned telegram of the administration 
dated April 21st 1931: “that the number of telegrams 

which your company are transmitting to us in the direction 
America-Czechoslovakia, appears to be insufficient and 
doesn’t correspond by far to the number of telegrams trans¬ 
mitted in the opposite direction, i.e. Czechoslovakia-Amer- 
ica.” But this point of view cannot justify under any condi¬ 
tions the administration to assert onesidedly in referring 
to the treaty as falling under the Public Law, that this 
agreement, concluded with a private company, should be 
cancelled or altered. 

The next question is, whether this treaty prevents the ad¬ 
ministration from opening a second direct radiotelegraphic 
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connection via Mackay Radio for the telegrams routed Mac- 
kay Radio by the sender. j 

The agreement does not refer to this point in particular. 
But that the administration has not this right is evident 
from the nature of the agreement as it establishes a union 
of interests which cannot be dissolved for a duration of ten 
years, for the common profit of the two parties, concerning 
common cooperation in regard to a direct radio line between 

Czechoslovakia and the U.S.A. I 

This agreement differs from those arrangements for the 
conducting of messages between two telegraph administra¬ 
tions which give only the privilege of a reservation for all 
telegrams which are not provided with a particular routing 
indication. It is without particular significance 
2053 whether such a union of interests formed by this 
agreement should be considered as a company falling 
under § 1175 of the Austrian General Civil Law regarding 
the “ Erwerbsgesellschaft ” (as is asserted by the RCA and 
which is correct according to our view) or whetlier (as is 
asserted by the administration) the agreement should be 
regarded as a “ innominate-contract ”, as the regulations of 
§ ilS6 which contain only what is in concord with the gen¬ 
eral legal basis and the nature of things, will have to be ap¬ 
plied under both assumptions. j 

In this way each of the parties is put under the obligation 
to trv to work within the frame of the agreement for the 
promotion of the union as much as possible as is prescribed 
in the main conditions of article 2 according to which each 
party shall transmit exclusively over the common lines each 
message falling within its circumscription, as 'vjrell as in 
article 7 which in its general wording: 44 In general each 
contracting party will cooperate with the other ip order to 
secure the successful and profitable managemeht of the 
commonly conducted lines” lays down this universal obliga¬ 
tion. It follows that the activity of one party in j reference 
to establishing a second direct radio circuit between the 
very same countries cannot be permitted, provided that it 
must be agreed that in this way a damaging competition 
for the common undertaking is created (hereupon details 
below) and further provided' that it does not result from the 
other stipulation of the agreement that there is a clear 
and explicit legal basis according to which such; an activ- 
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2054 ity is guaranteed for the other party during the 
validity of the agreement. But that is not the case 

in the agreement of November 10. The stipulation to which 
the administration are referring for the confirmation of 
their point of view is the exception added to article 2 of the 
general agreement: “unless another way had been pre¬ 
scribed by the sender”. 

In consideration of the fact, that the agreement lays down 
in its § 3: “unless the parties contracted differently the 
radio traffic shall be carried through in agreement with the 
regulation of the International Radio Treaties”, it would 
not have been necessary to mention expressly the exception 
connected with § 2 (“unless another way . .”) which is 
nothing but a repetition of the International Telegraph 
Regulations, Brussels Revision, Article 43, § 3, which runs: 
“if the sender has precribed the route of transmission the 
institutes are bound to act according to his wishes, except 
at an interruption of the prescribed route etc.”. Even if 
this were not necessary, it must have seemed natural to the 
party drafting § 2 (and that was not the administration, 
but the RCA) to mention expressly this exception laid down 
in the International Regulations. The presumption seems 
to be justified that this exception (“unless another way. .”) 
has been added in consideration of the right of the sender 
(according to article 43 § 3) and not in consideration for 
the parties in order to reserve their freedom regarding all 
such telegrams which were provided with a special routing 
indication. And this assumption is emphasized in a 

2055 very high degree if it is considered that the contrary 
interpretation would be in absolute contradiction to 

the remaining contents of the treaty according to which 
both parties promised one another to cooperate for a period 
of ten years and to manage in common and for the common 
benefit the jointly operated lines as profitably as possible 
(Article 7). In this connection it may further be said, 
that in case the parties should be free to act (as has been 
asserted by the administration) concerning all telegrams 
provided with a special routing indication, the logic con¬ 
sequence would have been that both parties would have 
been free to carry on a far reaching propaganda against 
and compete with the common line, should even the material 
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(which otherwise would have been transmitted over the 
common line) be transferred in this way to the new line. 
That this is in contradiction with the present agreement, ac¬ 
cording to its warding as well as to its sense, there does 
not seem to be any doubt. A middle course is, however, 
logically unfounded as practically impracticable. That the 
administration has not come to these conclusions in its ex¬ 
poses is, of course, indifferent in this connection, j 

It ought to be mentioned finally, that from thq fact that 
there could be no question of an active cooperation of the 
administration and the RCA concerning those telegrams 
for which the sender has prescribed another route than the 
RCA, it is not possible to draw the conclusion that the 
treaty had no significance concerning such telegrams. The 
agreement shows its significance in a negative planner in 
preventing the parties from being active in reghrd to Ihe 
appearance of certain telegrams mentioned here, i. e. at 
the appearance of such telegrams of which it might be as¬ 
sumed that they could carry a real direct detrimental 
2056 competition for the common line. This question will 
always be quite concrete and must be decided for the 
individual case that may arise. Such a competition will not 
exist, should it e. g. be the question of new cablO lines, on 
the other hand it is clearly admitted that such a;danger of 
direct competition must be given if it is a question (as here) 
of a second direct radio telegraphic line between the two 
countries where up to now only one such line existed, i. e. 
the line established according to the agreement of INovember 
10th. After all, that has been submitted so far, Inhere is no 
reason for the assumption that article 4 of the agreement 
should refer to such competing traffic lines. \ 

For completeness sake it shall further be mentioned, that 
if the administration wanted to plead that the application 
of S. 1175 of the General Civil Law is excluded because this 
S. presupposes “the object of mutual gain”,j “but the 
modern state cannot be permitted to be guided Exclusively 
by the tendency of a commercial undertaking, as it is also 
guided bv the consideration of the economic advantages of 
its citizens”, we cannot agree in this respect with the ad¬ 
ministration. If a public institute is making an agreement 
with a private person or a private company, it must be pre¬ 
supposed that the institute was of the opinion to serve its 
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citizens by this agreement. The fact that this as- 
2057 sumption may be erroneous, as it does not bring so 
high an economic profit as estimated, cannot be suffi¬ 
cient reason for the agreement not being binding any longer 
for the public institute. 

The administration assert that every ambiguity in the 
text of the agreement must be interpreted in disfavour of 
the party that drafted the treaty. But this agreement as a 
whole cannot be considered as vague and therefore § 915 of 
the Austrian Civil Law cannot be applied. 

Finally we wish to remark that the interpretation of the 
stipulations of the International Telegraph Convention in 
its article 43 § 5 might possibly give an opportunity for 
doubts, but that according to the present vote this point 
cannot be given any importance for the decision of the case. 

For these reasons we give the decision: 

That the Post & Telegraph Administration of the Czecho¬ 
slovak Republic have not the right to open a second direct 
radio telegraphic line between Czechoslovakia and U.S.A.— 
via Mackay Radio—for telegrams routed by the sender 
via Mackay Radio. 

We plead for each party bearing the costs resulting from 
this case. 

The costs of the Court of Arbitration shall be borne by 
both parties in equal halves. 

The Hague, April 1st 1932. 

2058 Czecho Slovakia Brief & Reply 

2126 Re: Arbitration Case of the Administration 
of Posts and Telegraphs of the Republic of 

Czechoslovakia. 

versus 

m 

the Radio Corporation of America. 

Statement of the Radio Corporation of America. 


To the Tribunal of Arbitration . 

Gentlemen: 

The subject of the dispute arisen between us, the under¬ 
signed Radio Corporation of America and the Administra- 
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tion of Posts and Telegraphs of the Republic of Czecho¬ 
slovakia involves the question: 

whether the Administration of Posts and Telegraphs of 
the Republic of Czechoslovakia has the right in view of the 
Agreement concluded between it and ourselves <\n Novem¬ 
ber 10 , 1928 , to establish and operate jointly witty the Mac- 
kay Radio and Telegraph Company in Neiv York a second 
direct radio-telegraphic circuit between the Republic of 
Czechoslovakia and the United States of America , for such 
telegrams as may be routed by the sender “via Mackay 
Radio”. \ 

The following are the facts of the case underlying the 
question under dispute, which will now be submitted 
2127 to the Tribunal of Arbitration for decisiob: 

Expose of Position in fact. 


On November 10, 1928 a Traffic Agreement wasj concluded 
between us the undersigned Radio Corporation qf America 
and the Administration of Posts and Telegraphs of the Re¬ 
public of Czechoslovakia, /hereinafter called ‘ ‘ Administra¬ 
tion’y, the subject matter of which is the establishment and 
operation of a direct radio telegraphic traffic Circuit be¬ 
tween the United States of America and the Republic of 
Czechoslovakia. This Agreement, which is bein<£ filed with 
the Honorable Tribunal of Arbitration, was based upon the 
fact that we, on our part, possessed and operated radio sta¬ 
tions in the United States of America and that the “Ad¬ 
ministration ’ ’, on its part, would establish and operate one 
or several radio stations in the territory of the Republic of 
Czechoslovakia, suitable for the traffic with our above men¬ 
tioned stations. It provides first under Article 1|, that both 
parties shall do all that is required in order tb ensure a 
permanent and uninterrupted day and night b ery i ce ^ e " 
tween their respective radio stations, Further, fhe Agree¬ 
ment provides in Article 2 that we shall be obligated to 
transmit exclusively over the said circuit all the telegrams 
available and within our control, which are intended for 
the Republic of Czechoslovakia, or for transit through the 
Republic of Czechoslovakia, and on the other hand, the 



1000 MACKAY RADIO & TELEGRAPH COMPANY, INC., VS. 

‘ ‘ Administration ’ ’ shall likewise be obligated to 

2128 transmit exclusively over the said circuit all the tele¬ 
grams available and within its control, which are in¬ 
tended for the United States of America, or for transit 
through the United States of America, this to apply for 
both parties, with the sole exception of those telegrams for 
which the sender has expressly prescribed another routing. 
As per Article 3 of the Agreement, these radio communica¬ 
tion services shall, except as the parties may otherwise 
agree, be conducted in accordance with the Regulations of 
the International Telegraph Conventions and the amounts 
collected in connection with these communication services, 
minus those tolls which may have to be paid to other ad¬ 
ministrations for the use of their lines, and further, minus 
the Czechoslovakian terminal or transit tax, which goes 
wholly to the “Administration”, and minus the terminal or 
transit tax for our first zone, which goes to us wholly, shall 
be equally divided between us. In accordance with Article 
4 of the Agreement, the rates for the telegrams forwarded 
over the circuit in question shall be fixed by mutual agree¬ 
ment ; but they may not be higher than the rates maintained 
on any competitive circuit. In accordance with Article 7 of 
the Agreement each of the two contracting parties shall 
generally cooperate with the other to secure the successful 
and remunerative working of the jointly operated circuit 
or circuits. The parties agreed that the agreement should 
become effective and the period of the agreement should 

begin to run from the date on which the radio circuit 

2129 between the United States and Czechoslovakia, as 

agreed upon, should be effectively put into operation, 

and should remain in force irrevocably for ten years from 
such date /Article 10 of the Agreement/. Finally, we would 
observe that in accordance with Article 11 of the Agree¬ 
ment, the latter shall be governed by the laws of the State 
of New York or by Czechoslovakian law, depending upon 
whether an obligation involved, deriving from the Agree¬ 
ment, rests upon our Company or upon the * ‘ Administra¬ 
tion^. The remaining stipulations of the Agreement of 
November 10, 1928, which have not been mentioned above, 
are of little importance in connection with the present con¬ 
troversy. Proof: The Agreement of November 10, 1928. 
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Likewise, there are chiefly involved in the present con¬ 
troversy only those stipulations contained in Chapter XI, 
“Routing of Telegrams’’, Article 42, of the International 
Telegraph Regulations /annexed to the International Tele¬ 
graph Convention of Saint-Petersburg, Revision of Paris 
1925/. which, in accordance with Article 3 of the Agreement 
of November 10, 1928, shall be applied, which prpvide that 
for the different routes, over which telegrams can be for¬ 
warded, short and perhaps abbreviated names shgll be mu¬ 
tually agreed upon by the administrations interested, of 
which the senders of telegrams must make use in the 

2130 event that they desire to prescribe a certaiii route for 

their telegram. /Paragraphs 1 and 2/. The tele¬ 
graph offices in question must observe such route j as is pre¬ 
scribed by the sender, provided the prescribed route is not 
interrupted or congested. /Paragraph 3/. On!the other 
hand, if the sender does not prescribe a specific route, each 
telegraph office from which several routes diverge, can de¬ 
cide itself over which route it shall forward the j telegram. 
/Paragraph 4/. If, however, at the same tariff g telegram 
is capable of being forwarded over several routes, all of 
which are operated by the same administration\ then the 
latter shall decide, in the best interest of the seflder, over 
which one of these several routes the /private-/ telegram 
shall be forwarded, and in such a case the sender has no 
prerogative to demand the transmission of his| telegram 
over a specific one of these several routes. /Paragraph 5./ 
The only exception is that if both a telegraphic qircuit and 
a radio circuit are available for the transmission! of a tele¬ 
gram, the sender can in every case—even if both routes are 
operated by the same administration—effectively! prescribe 
whether wire or wireless shall be used by writihg the fol¬ 
lowing indication on his telegram: “Fil” or “^nten” re¬ 
spectively. /Paragraph 6 1/. Proof: International Tele¬ 
graph Convention and Regulations, Re. vision! of Paris 
/1925/. | 

2131 in. | 

I 

I 

At the time of the conclusion of the Agreement of No¬ 
vember 10,1928, there existed for the telegraphic! communi¬ 
cation between Czechoslovakia and the United j States of 
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America the 7 routes enumerated hereafter, which crossed 
the Atlantic Ocean by means of cables: 

1. / Anglo: Czechoslovakia to London, thence Western 
Union trans-Atlantic cables to New York. 

2. / Cial: a/ Havre-Cial-Czechoslovakia to Havre, thence 
Commercial trans-Atlantic cables to New York, b/ Azores- 
Cial-Czechoslovakia to Carcavelos thence Western Tele¬ 
graph Company’s cables to Azores and Commercial Cables 
Azores to New York. 

3. / Bat: Czechoslovakia to Emden, thence German At¬ 
lantic cables to the Azores and Commercial or Western 
Union cables Azores to New York. 

4. / Imperial: Czechoslovakia-London, thence Imperial 
cables to Halifax, Nova Scotia and landline to New York. 

5. / Italcable: Czechoslovakia to Rome thence by Italcable 
to Azores and Commercial or Western Union cables Azores 
to New York. 

6. / PQ: Czechoslovakia to Brest, thence French cable to 

New York 

2132 7./ WU: Czechoslovakia to London or Havre, 

thence Western Union trans-Atlantic cables to New 

York. 

Besides these there were the 7 routes enumerated here¬ 
after, which crossed the Atlantic Ocean by means of radio: 

8. / Empiradio: Czechoslovakia to London, thence radio 
to Montreal and landlines Montreal to New York. 

9. / Italo-Radio: Czechoslovakia to Rome, thence direct 
radio to New York. 

10. / Marconi: Czechoslovakia to London, thence direct 
radio to New York. 

11. / Radio-France: Czechoslovakia to Paris, thence di¬ 
rect radio to New York. 

12. / Transradio: Czechoslovakia to Berlin, thence direct 
radio to New York. 

13. / Radio-Varsovie: Czechoslovakia to Warsaw, thence 
direct radio to New York. 

The names given above for each individual route are the 
official designations recognized in the Republic of Czecho¬ 
slovakia for the above routes and under which they are also 
shown in the official Telegraph Tariff of June 1,1930, pages 

50 and 51. 
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In accordance with onr Agreement of November 10,1928, 
our route was added to the total of 13 routes above men¬ 
tioned, which are still existing, but of which none 

2133 represents a direct radio circuit between Czechoslo¬ 
vakia and the United States. Through this route of 

ours, the first and so far sole direct radio circuit between 
Czechoslovakia and the United States was established. 

The Telegraph Tariff of June 1,1930, wherefrom certified 
photostatic copies of the title page and pages 50 ai^d 51 were 
made, which are attached as Exhibit No. 1. 

IV. I 

I 

■ 

By letter dated October 11,1929,—i. e. at a time when the 
radio circuit provided for in the Agreement of November 
10, 1928, was not yet in operation,—the “ Administration’ ’ 
requested us to consent to an interpretation of Article 2 of 
the above mentioned Agreement so that in the evqnt that a 
company should own at the same time a cable ropte and a 
wireless route between Europe and America, the “Admin¬ 
istration” would in such a case be permitted to transmit a 
telegram destined for America and for which the sender 
had prescribed the route of that company, at its own discre¬ 
tion over that company’s cable route or over its radio route. 
Assuming for instance that the Commercial C^ble Com¬ 
pany which then possessed the cable routes Havro-Cial and 
Azores-Cial /see above/, should come to possess a radio sta¬ 
tion in America, then the “Administration” asked that we 
agree that it might consider itself entitled to transmit at its 
discretion a telegram deposited in Prague, bearing the des¬ 
ignation “via Cial”, over the cable route of the Commer¬ 
cial Cable Company or also direct per rddio from 

2134 the Prague transmitter to the American radio station 
belonging to the Commercial Cable Company. 

In our letter of October 24, 1929, we firmly protested 
against this unjustified proposal of the ‘ 4 Administration ”, 
stating that its standpoint was entirely incorrect and not 
reconcilable with our Agreement of November 10, ^928. In¬ 
asmuch as a further exchange of correspondence /letter by 
the “Administration” of December 4, 1929, and onr letter 
in reply thereto dated April 25, 1930/, failed to produce an 
agreement, the “Administration” proposed in its letter of 
June 5,1930, to submit for decision the difference qf opinion 

• i 

* 

i 

• i 


i 
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arisen between us to the Tribunal of Arbitration provided 
for in the Agreement of November 10, 1928. In view of the 
fact, however, that the dispute referred to an entirely ab¬ 
stract question which was neither active at that juncture, 
nor could, in our opinion, ever have become active in the 
future, and in view of the fact moreover that the “ Adminis¬ 
tration’ ’ assured us in its letter of June 5, 1930, in a most 
solemn manner of its absolute loyalty in the consummation 
of the Agreement of November 10, 1928, we deemed it un¬ 
necessary to have the question under dispute, as arisen, 
settled before the Tribunal of Arbitration and we declared 
in our letter of July 22, 1930, “in full reliance upon the 
spirit of hearty cooperation’’ which the “Administration” 
showed in its declaration, that “we shall refrain from fur¬ 
ther insisting upon our interpretation in this purely tech¬ 
nical question”. At the same time we assured the 
2135 “Administration” that we, on our part, would also 
make every possible effort in the interest of the de¬ 
velopment of the traffic for our mutual radio circuit, which 
we hoped would soon be opened. 

Letter of the “Administration” dated October 11, 1929. 
copy attached /No. 2; our letter dated October 24, 1929, 
copy attached /No. 3; letter of the “Administration” 
dated December 4, 1929, copy attached /No. 4; our letter 
dated April 25, 1930, copy attached /No. 5; letter of the 
“Administration” dated June 5, 1930, copy attached, 
/No. 6/; our letter dated July 22, 1930, copy attached, 
/No. 7/. 

v. 

% 

By letter dated March 27, 1931, the “Administration” 
pointed out that in accordance with it statistics a total of 
55,916 words were transmitted from Czechoslovakia to 
America in the month of January 1931, whereof 28,396 
words were transmitted over our radio circuit, against a 
total of 36,606 words transmitted from America to Czecho¬ 
slovakia, whereof 13,088 words were transmitted over our 
radio circuit. At the same time the “Administration” re¬ 
quested us, with reference to our promise contained in our 
letter as per Exhibit No. 7, to make all efforts tending to 
increase the traffic over this circuit. 

Some weeks later we received from the “Administration” 
the following telegram: 
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“Referring to your letter of July twenty-second 1930’’ 
“And also because the number of telegrams transmit” 
“Ted to us by your company being insufficient and” 

“Not corresponding at all to the number of mes- 

2136 sages” | 

“Transmitted in the direction Czechoslovakia 
America ’ ’ 

“Comma we beg to inform you that we intend soonest” 
“Possible to establish a second direct radio tel£” 
“Graphic service via Mackay Radio for telegrams” 
“Marked by sender via Mackay Radio stop kindly” 
“Acknowledge by telegram receipt of this message” 
“Advising us that you have due note of its”! 

‘‘ Contents ’ ’ j 

In our telegraphic reply of April 21, 1931 we firmly pro¬ 
tested against the intention of the “Administration” an¬ 
nounced in the above telegram, to establish a second direct 
radio circuit between Czechoslovakia and the Upited States 
via Mackay Radio, and we called it a plain violation of the 
Agreement of November 10, 1928, and maintained irrevoc¬ 
ably this standpoint throughout our further correspondence 
with the “Administration”, but the “Administration” fin¬ 
ally declared in its telegram of May 27,1931, that it desired 
to have recourse to the Tribunal of Arbitration provided in 
the Agreement, for the settlement of the above dispute, and 
which will now have to render a decision upon this question. 

The letter of the “Administration” of March 27, 1931, 
copy attached /No. 8/; its telegrams of April 2lj 1931, copy 
attached /No. 9/; and May 27,1931, copy attached /No. 10/. 

2137 VI. 

i 

i 

In amplification of the position in fact, we would further 
state that the Mackay Radio and Telegraph Company is 
and has been operating a radio station in Sayville, Long 
Island, New York, U. S. A., since May 15, 1929^ and is en¬ 
deavoring to participate through it in the international radio 
communication service. j 

Further, it may as well be recorded that the right to es¬ 
tablish, maintain and operate telegraph stations in the ter¬ 
ritory of the Republic of Czechoslovakia, is reserved exclu¬ 
sively to the state, whereby the term telegraph ^lso specific¬ 
ally comprehends radio-telegraphs and radiotelephones. 

i 
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Moreover, radio telegraphic installations can only be built, 
sold, stored and imported from abroad subject to the con¬ 
sent and supervision of the state, /see Czechoslovakian law 
of May 23, 1923, Section No. 60, Telegraph Law/. The 
Ministry of Posts and Telegraphs may, however, grant li¬ 
censes for the establishment, maintenance and operation of 
private radio-telegraphs and radio-telephones, but the num¬ 
ber of persons to whom such a license can be granted and 
the extent of their privileges are so restricted, that these 
cases need not be taken into consideration in connection 
with the operation of a general communication service. 
General commercial public service telegrams are not per¬ 
mitted over such circuits. /See Czechoslovakian Govern¬ 
ment Decree of April 17, 1924, Section No. 78, concerning 
the establishment of regulations for the construction, main¬ 
tenance and operation of telegraphs/. 

2138 Analysis of position in law. 

In view of the circumstances set forth above, the follow¬ 
ing is the result from the legal point of view: 

VII. 

The question of whether the “Administration” is entitled, 
during the life of the Agreement of November 10, 1928, to 
establish in connection with another company which owns a 
radio station in the United States, a second direct radio cir¬ 
cuit between Czechoslovakia and the United States, is not 
settled in this Agreement expressis verbis: but it results 
with full certainty from several statements in this Agree¬ 
ment, that according to the sense thereof, the ‘ ‘ Administra¬ 
tion” can not be permitted to establish such a second cir¬ 
cuit. 

/A/ We would point out in connection with this and first 
of all Article 2 of the Agreement, according to which the 
“Administration” binds itself to forward exclusively over 
our common route all telegrams which it has at its disposal, 
with the single exception of those telegrams regarding 
which the sender has indicated another route. This excep¬ 
tion had to be made because the ‘ ‘ Administration ’ ’, accord¬ 
ing to the express provision of Article 42 of the Interna¬ 
tional Telegraph Regulations quoted above under II, even 
without such a term in the contract, would not have the 
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right to forward over our common route telegrams for 
which the sender had indicated another route. But if this 


exception, as has been shown, rests on the above-mentioned 
regulations, it can naturally also be interpreted only 
2139 within the frame of the said regulations. | In order, 
therefore, that the “Administration’’ may send a 
telegram over a route other than our common route, not 
only on the whole must the indication of another route on 
the part of the sender occur, but there must exist an indica¬ 
tion, permissible and binding upon the “ Administration ’ ’, 
according to the regulations, because Article 2 of the Agree¬ 
ment of November 10,1928, is undoubtedly to be interpreted 
to the effect that the “ Administration’’ must seild all tele¬ 


grams over our common route which it can on the whole 
properly send over such route. j 

If now we represent to ourselves the situation that would 
arise if the “Administration’’ were to establish a second 
direct circuit between Czechoslovakia and tlie United 
States, we must before all note that according to Article 4 
of the Agreement of November 10, 1928, in no case could 
lower rates be collected for such route than for our common 
route. There would, therefore, be available for a telegram 
from Czechoslovakia to the United States two radio routes, 
which, however, would be operated by one and the same Ad¬ 
ministration and on which the telegram could ]be sent at 
the same rates. Consequently the sender, according to 
Art. 42, Parag. 5 of the regulations would not at all be en¬ 


titled to indicate obligatorily one route out of these two 


routes. If, therefore, the sender were event to indicate the 
second route, such indication, according to the rheaning of 
the regulations would not be binding upoh the “Ad- 
2140 ministration”. With regard to the sendei* the “Ad¬ 
ministration” according to the sense of the regula¬ 
tions would be free to choose whether it would forward the 
telegram over the route indicated by the sender dr over our 
common route. With regard to us, however, it would not be 
so free to choose, but it would be absolutely bound, in ac¬ 
cordance with the meaning of Article 2 of the agreement of 
November 10, 1928, to route such a telegram oveir our com¬ 


mon route. From this it results that the “Administration”, 
even if it were to establish a second direct radio! circuit be- 

_ i 

tween Czechoslovakia and the United States, could not be 
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in a position to forward any telegrams whatever over this 
second route without thereby violating Article 2 of the 
Agreement of November 10, 1928. But it is impossible to 
assume that the parties, on concluding the Agreement of 
November 10, 1928, could have considered permissible the 
establishment of a second direct circuit between Czecho¬ 
slovakia and the United States since they had inserted 
clauses in the Agreement—as has been shown, above— 
which, from the very first, made it impossible to use such a 
second route, at least in the direction Czechoslovakia-United 
States. 

b/ We beg further to refer to Article V of the Agree¬ 
ment of November 10, 1928, according to which both parties 
thereto are to cooperate in order to ensure a successful and 
profitable activity of the jointly operated route. This 
Agreement at the same time naturally obligates both parties 
to refrain from doing anything that might prejudice 
2141 or decrease the success and the yield of the jointly 
operated route. But that the establishment of a 
second direct radio circuit between Czechoslovakia and the 
United States would prejudice the jointly operated route 
and would decrease its yield, cannot very well be doubted. 

Since, namely, the already existing radio route between 
Czechoslovakia and the United States-—i. e. our jointly oper¬ 
ated route—is fullv sufficient to handle the total radio-tele- 

* 

graphic traffic between those two countries without giving 
rise to complaints, and, therefore, there does not exist at 
all any necessity for a second direct radio circuit, then it is 
impossible to expect that, by the establishment of such a 
second direct radio circuit, the number itself of ratiotele- 
grams between Czechoslovakia and the United States would 
increase. Much more likely there would be forwarded by 
this new radio route such telegrams as would otherwise have 
been forwarded by our joint route. The success and the 
yield of our jointly operated route will therefore certainly 
suffer a very noticeable prejudice. At the least, there exists 
the danger of such prejudice. 

The “ Administration ’ ’ can also in no way hold out 
against this that there already exist up till now, outside our 
jointly operated line, 13 other telegraph routes between 
Czechoslovakia and the United States, which we have enum¬ 
erated. above under II. For among these routes, with the 
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competition of which we had, of course, to reckon when con¬ 
cluding the agreement of November 10, 1928, thire is not 
a single one, as we have already emphasised above 

2142 under II, which would afford a direct racjio circuit 
between Czechoslovakia and the United States. The 

competition of these 13 routes, over which a repeated trans¬ 
ference of the telegrams from land lines to cables or radio 
must take place, cannot, even approximately, havp such an 
effect on our jointly operated route, as the competition of a 
new route, which, like our route, would afford a direct radio 
circuit between Czechoslovakia and the United States. 

Just as little can the 4 ‘ Administration ’ ’ maintain that it 
would in the future only forward by the newly-e&tablished 
route such telegrams in respect of which the sender indi¬ 
cated this route. What is much more decisive is that the 

i 

Administration, inasmuch as it establishes, operates and 
officially recognizes the name of /“via Mackay itadio”/ a 
new direct radio circuit between Czechoslovakia and the 

i 

United States, creates on the whole and for the first time, 
for those sender who attribute a value to the direct for¬ 
warding of their messages by radio, the possibility of indi¬ 
cating a route other than our joint route. /Whether this 
indication according to our statements under paragraph a 
above, would be binding on the “Administration’’, need 
not be considered here/. The “ Administration ’ ’ could not 
easily avoid listing the proposed new circuit in its official 
tariff book and publishing the rates established for this 
route. Such a publication would necessarily be hn invita¬ 
tion to the public to use the proposed new circuit ^nd this in 
itself would of necessity prejudice our jointly operated 
circuit. | 

According to the sense of the Agreement of No- 

2143 vember 10,1928, we must endeavor on our side, to ob¬ 
tain as large a share as possible of those telegrams, 

which are addressed from the United States, or wjiich come 
via the United States to Czechoslovakia, or whiph are in¬ 
tended for transit through Czechoslovakia, and tp forward 
them over our joint route. The success of these endeavors 
of ours which serve the interests of the jointly operated 
route, would however, be necessarily very much prejudiced 
if the American senders had still a second direct radio cir¬ 
cuit to Czechoslovakia placed at their disposal, j 
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In accordance with the meaning of the foregoing state¬ 
ments the establishment of a second direct radio circuit be¬ 
tween Czechoslovakia and the United States would consti¬ 
tute a clear violation of Article 7 of the Agreement of No¬ 
vember 10,1928. 

VIII. 

Moreover, in virtue of the law alone one arrives at the 
conclusion that so long as the Agreement of November 10, 
1926, is in existence, the establishment of a second direct 
radio circuit between Czechoslovakia and the United States 
through the 44 Administration” would not be permissible. 

Inasmuch as the present case involves an obligation rest¬ 
ing upon the “Administration under the Agreement of No¬ 
vember 10, 1928, in determining whether, in virtue of this 
Agreement, the 44 Administration” is obligated to refrain 
from establishing a second direct radio circuit between 
Czechoslovakia and the United States, the Czechoslovakian 
laws have to be applied in accordance with Article II 
2144 of the Agreement. Of these laws the Common Civil 
Code /A.B.G.B./ and the Common Commercial Code 
/H.G-.B./ have to be taken into consideration, at the outset. 
The following is the situation created by these laws: 

By the Agreement of November 10, 1928, an “ Erwerbs- 
gesellschaft” in the sense of Paragraph 1175 of the Com¬ 
mon Civil Code, was created by and between the 44 Admin¬ 
istration” and ourselves. The Common Civil Code provides 
as follows: 

4 4 Formation of an “Erwerbsgesellschaft”. 

44 Definition. Paragraph 1175. By an agree-” 

“ment in virtue of which two or several” 

44 persons agree in pooling their efforts” 

44 alone, or together with their properties,” 

44 for the purpose of mutual profit, a com-” 

44 munity for mutual profit is formed.” 

This is unquestionably the position in fact in the present 
case, in that we as well as the 44 Administration” make 
available the radio stations owned by us—/pooling of 
properties/—, and do the work necessary for their opera¬ 
tion—/pooling of efforts/— in order to operate jointly a 
radio-telegraphic circuit between Czechoslovakia and the 
United States, the profit of which shall be divided between 
us /mutual profit/. Now, in the case of such a community, 


I 
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the law specifically rules that no member may engage in a 
separate enterprise, which would prejudice the interests of 
the community. /See Common Civil Code, Para- 

2145 graph 1186/.: j 

“No member is allowed to entrust the cooperation’’ 
“to a third party, or to admit anybody into the” 
“community, or to engage in a business which is” 

“injurious to the community”/. 

A difference of opinion, however, might arise as to whether 
the community of interest existing between the “Adminis¬ 
tration” and ourselves has to be regarded as one based 
upon common law /Burgerliches Recht/ or commercial law 
/Handelsrecht/, i.e. whether an “Erwerbsgesell^chaft” in 
the sense of the Common Civil Code is involved or an 
“Association for the purpose of operating particular com¬ 
mercial businesses for joint account” in the sense of 
Articles 266-270 of the Commercial Code,—a| so-called 
“syndicate”. But this question— the answer to which de¬ 
pends on whether one regard the operation of a fadio-tele- 
graphic circuit as a commercial business or not,-pis in the 
present case inconsequential, because the provisions of the 
above-cited Paragraph 1186 of the Common Civil Code are 
unquestionably applied also in the case of “Syndicates”, 
under the commercial law. 

In amplification, we wish to append the following cita¬ 
tions from the pertinent juridicial literature. ^These are 
taken throughout from well known standard woijks of ref¬ 
erence : | 

Ehrenzweig. Austrian Common Civil Law, 1£>28. Vol¬ 
ume II, page 543: 

“Each member, including such as do not take any” 
“active part in the work, must abstain from all” 

“separate businesses which are contrary to the” 

2146 “interests of the community /Paragraph 1186/ 
ex- ’ ’ 

“cept if he was allowed, either specifically or’f 
“by tacit consent— /by members’ accepting” 

“him into the community without making it a con-” 
“dition that he cease his separate occupation’ f 
“previously initiated/ to do the contrary. /Cojnpeti-” 
“tive restraint/.” j 

Klang. Commentary on the Civil Code, 12th P^rt, Pages 
471/472; re Paragr. 1186: 


i 
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“The simple “Erwerbsgesellschaft” devoid of a cor-” 
“porate character is based on the personal confi-” 
“dence of the members in each other. This confi-” 
“dence imposes upon them the observance of special” 
“obligations; it is the purpose of this legisla-” 

“tive provision to recite such; but their recital” 

“is not exhaustive. Many other obligations re-” 

“suit from the nature of the confidential relation” 
“ship, for instance, the obligation to abstain” 

“from any occupation which jeopardizes the purpose” 
“of the community, to observe secrecy regarding” 

“business and operating secrets. No” 

“member, including such as are excluded from the” 
“active administration of the business, may engage” 
“in a separate enterprise which is prejudicial to” 

“the community. A separate enterprise which is” 
“prejudicial, is one which operates in a manner” 

“to defeat the purpose of the community: this is” 
“positively disallowed, etc. etc.” 

2147 Staub-Pisko. Commentary on the Commercial Code, 
re Art. 268:— 

“a competitive restraint is not expressed in the” 

11 commercial Code. Article 96 does not apply to” 
“syndicate”. If and in so far as the civil” 

“law provides for a competitive restraint within” 
“communities, the same will also apply here. In” 
“Paragraph 1186 of the Common Civil Code such a” 
“competitive restraint is expressed, but to a” 

“more limited extent than in Article 96. It is” 

“not the operation of enterprises falling within” 

“the same branch of business as that of the “syn-” 
“dicate”, which is disallowed, but only a separate” 
“business prejudicial to the community. As to” 
“when, in the case of a “syndicate”, one can” 

“speak of a separate business as prejudicial to” 

“the community, is a matter dependent upon the” 
“judgment of each individual case. The mere op-” 
“eration of enterprises of the same category as” 

“that in which the community is concerned, does” 

“not suffice. The existence of a syndicate for” 

“the joint acquisition and sale of a quantity of” 

“wine does not prevent any participant from doing” 
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“business in wines for his own account. In arty” 

“case, that separate business which is directly” 
“opposed to the success of the jointly conducted” 
“business, constitutes a prejudicial business, fbr” 

11 instance: the conducting of speculative Bear tac-’ ’ 

2148 “tics in stocks by a member, while the syndicate’s” 
“purpose lies in conducting bull speculations in” 

“the same stocks, etc.” i 

7 i 

The only thing, therefore, that remains to be examined, 

is whether in the present case the establishment and the 
operation of a second direct radio-telegraphic circuit be¬ 
tween Czechoslovakia and the United States by the “Ad¬ 
ministration” constitutes a separate business of the “Ad¬ 
ministration” which would be prejudicial in the sense of 
Paragraph 1186 of the Common Civil Code to j the com¬ 
munity existing between it and us. But we believe we have 
already sufficiently proved in Article VII b hereof, that this 
is actually the case and would request, therefore, in order to 
avoid repetition, to be allowed to refer to our comments 
thereunder. In accordance with the statements mlade there, 
no doubt whatever can arise that the establishment of such a 
second direct radio circuit “would operate to defeat the 
purpose of the community” such as is expressed ih Klang’s 
commentary, because the purpose of the community created 
by the Agreement of November 10, 1928, lies precisely in 
causing the transmission over our joint circuit, of every 
possible telegram between Czechoslovakia and the United 
States; but through the establishment of a second direct 
radio circuit, telegrams will, no doubt, be diverted or will at 
least become capable of being diverted from this joint cir¬ 
cuit, which telegrams could otherwise be transrqitted over 
it. It is just as evident, that this involves a sephrate busi¬ 
ness of the “Administration” which—as iexpressed 

2149 in Stab-Pisko’s commentary—“is directly opposed 
to the success of the business to be conducted 

jointly”—i. e. the circuit operated jointly. 

Finally, we would add the following: 

I 

| 

We believe we are justified in assuming that the ^Adminis¬ 
tration” would make sure of securing for itself a percent¬ 
age of the tolls from the projected second direct radio cir- 


! 

i 

i 


i 
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cuit at least as high as it is entitled to from our joint cir¬ 
cuit in virtue of the Agreement of November 10, 1928. The 
‘ 4 Administration ’ 9 would suffer no disadvantage whatever, 
notwithstanding the transmission over the new radio circuit 
of a number of telegrams which would otherwise have 
passed over our joint circuit. On the other hand, it would 
benefit by forwarding over the new circuit all those tele¬ 
grams which would otherwise have been sent via one of the 
13 older telegraph lines enumerated under II, because it 
participates in the profits of these latter lines in a consider¬ 
ably smaller percentage. On the other hand, so far as we 
are concerned, each telegram forwarded over this circuit, 
which would otherwise have passed over our joint circuit, 
would represent a loss of revenue and therefore a disad¬ 
vantage since we would not participate in the tolls from the 
new circuit. The establishment of such a second direct 
radio circuit would certainly not curtail the use of the radio 
stations located in Czechoslovakia, which belong to the 
“Administration”, but would certainly curtail the use of 
the radio stations in America which belong to us, in connec¬ 
tion with the development of which we have made 
2150 heavy disbursements in definite reliance upon the 
Agreement of November 10, 1928. The present case 
involves, therefore, a separate business of the ‘ 1 Administra¬ 
tion’ ’ which, while it may possibly offer advantages to the 
‘ 4 Administration ’ ’ would at the same time entail consider¬ 
able prejudice to the joint enterprise and ourselves as the 
other member. This would, therefore, represent exactly the 
case covered by Paragraph 536 of the Swiss Law of Obliga¬ 
tions reading:— 

4 ‘No member may operate any business for his own” 

“personal gain, whereby the purpose of the community’’ 

“would be defeated or prejudiced.” 

The Czechslovakian laws cited do not contain an identical 
textual rule, but it is quite clear that, nevertheless, also in 
the sense of these laws, a separate business prejudicial to 
the community, is not considered as admissible, merely on 
account of the fact that it affords an advantage to the indi¬ 
vidual member who engages in it. 

The rights and obligations of the parties would be quite 
the same if judged by the American Law. The relation 
created by the Agreement of November 10,1928, is known in 
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American law as a 44 Joint Adventure”. Such a Relation is 
defined as follows : j 

“A special combination of two or more persons where” 
“in some specific venture a profit is sought with-” 

“out any actual partnership or corporate designation.” 

I 

33 Corpus Juris p. 841 

“A joint adventure may exist where persons embark” 
“in an undertaking without entering on the Iprosecu-” 
“tion of the business as partners strictly, but en-” 

2151 “gage in a common enterprise for their mutual 

bene- 9 ’ i 

“fit; they each have the right to demand and expect” 
“from their associates good faith in all that r£-” 

“lates to their common interests.” 

Jackson v. Hooper, 76 N. J. Eq. 585 

I 

“A joint adventure may be defined as an association” 
“of two or more persons to carry out a single bus-” 
“iness enterprise for profit.” 

I 

2 Rowley, Modern Law of Partnership, Sect. 975 

The legal duties of the parties to each other! in such a 
relation are stated in 33 Corpus Juris, an authoritative 
encyclopedia of American law, at p. 851, as follows: 

“2. Duty to Observe Good Faith. Where persons” 
“engage in a common enterprise by way of joint” 

4 4 adventure, each has a right to demand and expect ’’ 

44 from his associates the utmost good faith in all” 

44 that relates to their common interests. Within” 

44 the scope of the enterprise they stand in a” j 
44 fiduciary relation each to the other, and are” 

44 bound by the same standards of good conduct” 

44 square dealing as are required between part-” 

“ners. This obligation begins with the open- b> 

“ing of the negotiations for the formation of’’ 

44 the syndicate, applies to every phase of the” 

4 ‘business which is undertaken, and continues” 

44 until the enterprise has been completely” 

44 wound up and terminated. No member in pro-” 

2152 4 4 mo ting or carrying on the common enterprise” 

4 4 can lawfully obtain for himself any secret” 


i 
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“profit or advantage therefrom, nor can he,” 

‘‘without the consent of his associates, engage” 

“in any individual operations harmful to the” 

“business in which he and his associates are” 

“engaged or acquire any interest in the” 

“property employed in the venture antagonistic” 

“to the interest which they have in it.” 

IX. 

In its telegram of April 21, 1931, Exhibit No. 9, in which 
the “Administration” informed us of its desire to establish 
a second direct radio circuit with Mackay Radio, it referred 
to our letter of July 22, 1930, Exhibit No. 7. We cannot, 
however, even with the best will, conceive what connection 
exists between this letter and the controversy which now 
lies before the arbitrators for decision, since the difference 
of opinion which arose between the “Administration” and 
ourselves in October 1929, and which was also discussed in 
our letter of July 22, 1930, had for its object quite another 
question than that which occupies us in this arbitration. The 
“Administration” at the time—see above under IV—had 
raised the question, in its letter of October 22, 1929, Exhibit 
No. 2, whether it would be entitled to forward eventually by 
radio telegrams addressed to America for which the sender 
had indicated the route of a specific cable company, 
2153 if that company owned a ratiotelegraphic route as 
well as a cable line. This question was a purely the¬ 
oretical one and was expressly related only to an assumed 
case, since at the time—as still is the case—there existed no 
company at all, which owned at the same time both a cable 
line and a ratiotelegraphic circuit, either of which could be 
used for such transmission. In particular also the Commer¬ 
cial Cable Company, which the “Administration” adduced 
as an example in their letter of October 22, 1929, possessed 
no such radio route, but only cable lines. This was even 
expressly admitted at the time by the “Administration”. 
See its letter of December 4, 1929 Exhibit No. 4, especially 
the paragragh under 4/ of this letter. The question which 
the “Administration” then raised involved, however, still 
a second, equally unreal assumption, inasmuch as it was as¬ 
sumed, that one and the same official designation would exist 
for the cable and radio routes of the company concerned, 


I 
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an eventuality which we considered as entirely hut of ques¬ 
tion. In the example employed by it, the 1 ‘ Administration ’ ’ 
proceeded expressly on the assumption that the designation 
“via Cial” would designate and include both the cable lines 
belonging to the Commercial Cable Company, as | well as the 
radio route belonging—supposedly—to it, and Ithat it de¬ 
volved upon the sender to decide eventually between these 
routes by the addition of the word “fil” or “antpn”. Only 
with reference to the fact that, at the time, this was a ques¬ 
tion concerning a merely hypothetical case, and in truth a 
case which, in our opinion, could never come into existence, 
therefore concerning a “purely technical matter”, 

2154 did we in our letter of July 22, 1930, sthte that we 
were willing to “refrain from insisting upon our 

interpretin’\ Never, however, did we in thife letter or 
in other letters make a statement renouncing in any manner 
whatever our rights with reference to the question to be de¬ 
cided in the present arbitration. The facts that underlie 
this arbitration are quite different from those! which the 
“Administration” in its letter of October 22, 1929, desired 
to make the basis for the interpretation it proposed at that 
time: for the Mackay Radio and Telegraph Company owns 
no cable route at all over which telegrams might be for¬ 
warded from Czechoslovakia to the United States, and the 
designation “via Mackay Radio” would always designate 
only a radio route, but in no way whatever designate simul¬ 
taneously both a cable route and a radio route. Further, in 
the letter of the “Administration” of October 22, 1929, 
there was exclusively a question of telegrams from Czecho¬ 
slovakia to the United States, while the “Administration” 
now claims the right to establish a second radio circuit, 
therefore also the right to receive via such route telegrams 
from the United States to Czechoslovakia. The question of 
October 1929 had for its object—of course only supposit- 
iously—the use of existing routes, whereas now, on the 
other hand, what is in question is whether thei“ Adminis¬ 
tration” is entitled to establish a new radio line 1 which does 

| 

not now exist. 

Much more than the “Administration” could we our¬ 
selves invoke our letter of July 22,1930, qr the state- 

2155 ment of the “Administration” quoted in this letter, 
which it made to us in its letter of June 5, 1930, Ex- 


i 
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Mbit No. 6. For it there expressly assured us that it, like 
us, was interested in the prosperity of our joint radio cir¬ 
cuit which was then in construction and that, as soon as the 
circuit was opened, it would draw the attention of the public 
systematically to this route and its advantages and would 
encourage the public to use this route on every occasion. 
This promise can in no way be reconciled with the intention 
of the “ Administration ’ ’ to establish a second direct radio 
circuit which would seriously prejudice our joint route as 
has been shown. 

X. 

The “Administration’’ has further invoked, in its tele¬ 
gram of April 21,1931, Exhibit No. 9, the fact that the num¬ 
ber of telegrams sent to it by our company is insufficient and 
not at all the number which would correspond to the number 
of telegrams sent in the direction Czechoslovakia-America. 
But this assertion is unsound. Before all else it should be 
considered that according to the figures which the “Admin¬ 
istration’ ’ itself quotes in its letter of March 27, 1931, Ex¬ 
hibit No. 8, for the month of January 1931, altogether more 
or longer telegrams were sent from Czechoslovakia to the 
United States than in the opposite direction. /Czechoslo¬ 
vakia-America: 55916 words: America-Czechoslovakia: 
36606 words/. This fact which, in so far as it is not merely 
a matter of chance, may well be attributed to the difference 
in economic conditions or to the difference in the 
2156 existing habits in the two countries, offers in itself a 
sufficient explanation of the fact, that the number of 
telegraphic words transmitted by us to the “Administra¬ 
tion” was absolutely smaller than the number of words 
sent by it to us. On the other hand, in so far as concerns 
the percentage ratio of the total words sent from the United 
States to Czechoslovakia /36606/ to the words transmitted 
in that direction via our joint line /13088/, we must before 
all note that the latter amount to about 36% of the former 
and not 15% as the “Administration” evidently erron¬ 
eously states in its letter of March 27, 1931. But that our 
company in January 1931 only succeeded in obtaining for 
our joint radio route 36% of the total words available for 
transmission from the United States to Czechoslovakia, can 
be very simply explained by the fact, that this route had 
only been opened three months previously and that such a 
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period of time cannot suffice, as may well be conceived, to 
make a new route correspondingly known to the public. The 
shortness of the time must, however, affect our side much 
more than the side of the “ Administration ’ ’ because the ter¬ 
ritory of the United States is not only many titties larger 
than that of Czechoslovakia, but moreover there is no tele¬ 
graph monopoly at our disposal, which would plOce us in a 
position to control all telegrams available for transmission 
from the territory of the United States, as is the Case of the 
‘ ‘ Administration ’ 9 in the territory of Czechoslovakia. With 
reference to this difference in the circumstances, 

2157 which were quite accurately known to the f 4 Adminis¬ 
tration’ ’ on the conclusion of the Agreement of 

November 10, 1928, it cannot certainly surprise anyone that 
in January, 1931, it was still not possible for usi to attract 
for our joint radio circuit a percentage equally Ittgh of the 
telegrams available for transmission from the United 
States to Czechoslovakia, as that which the 1 1 Administra¬ 
tion’ ’ was enabled to transmit of the telegrams moving in 
the opposite direction. We are sure, however, that within 
not too long a period we shall succeed in transmitting over 
our joint circuit a considerably higher percentage of the 
telegrams sent from America to Czechoslovakia, j The num¬ 
ber of telegrams available for transmission willj no doubt, 
considerably increase once the economic crisis n|ow obtain¬ 
ing in the world had passed and we believe, therefore, with 
certainty we shall be in a position in the near| future to 
count upon a satisfactory earning by our joint radio cir¬ 
cuit—upon the condition, naturally, that the success of our 
efforts shall not perhaps be defeated by the 4 4 Ajdministra- 
tion” itself through the establishment of a second direct 
radio circuit. 

Proof re Arts. VI1-X: 

In so far as our allegations under Arts. VII-X deal with 
questions of law, no proof need be adduced. The laws and 
literary works on which we have relied, will be submitted 
to the Honorable Tribunal of Arbitration if the Correctness 
of our citations should be questioned. Bui also in so 

2158 far as the preceding Articles deal with technical ques¬ 
tions pertaining to the radiotelegraphic communica¬ 
tion service, it may not be necessary to adduce any proof 
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whatsoever, inasmuch as the Tribunal of Arbitration has 
as members two eminent experts in the persons of Dr. 
Furrer and Mr. Whitmore, who are themselves perfectly 
familiar with all the pertinent facts. 

A photostatic copy of the Agreement of November 10, 
1928, is attached as Exhibit No. 11. 

A photostatic copy of the British Government’s publica¬ 
tion of the International Telegraph Service Regulations. 
Chapter XI, Article 42, is attached as Exhibit No. 12. 

Motion: In virtue of the foregoing we do hereby move 
that the Honorable Tribunal of Arbitration enter judgment 
to the effect that the Administration of Posts and Tele¬ 
graphs of the Republic of Czechoslovakia has no right in 
view of the Agreement concluded between it and ourselves 
on November 10, 1928, to establish and operate jointly with 
the Mackay Radio and Telegraph Company of New York a 
second direct radio-telegraphic circuit between the Republic 
of Czechoslovakia and the United States of America, for 
such telegrams as are routed by the sender “via Mackay 
1 Radio” and that the Honorable Tribunal shall order 

2159 the opponent to pay the costs of the Tribunal of Ar¬ 
bitration and reimburse our expenses. 

RADIO CORPORATION OF AMERICA 

By DR. HEINRICH SCHULOFF /s/ 
Schellinggasse Nr. 6, Vienna 1, 
Austria. 

' J. WOODWARD /s/ 

1 156, rue de l’Universite, Paris, 

France. 

MANTON DAVIS /s/ 

570, Lexington Avenue, New York, 
United States of America 

Its Counsel 

November 23, 1931. 

2160 Czechoslovakia Arbitration 
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COPY j 

June l$th, 1932 

Mr. C. C. Wang, ! 

Director, j 

Bureau of International Telegraphs, i 

Ministry of Communications, 

41 Moulmein Road, 

Shanghai j 

i 

Dear Mr. Wang, 

Confirming my conversation with you a week or so ago I 
am pleased to hand you herewith a copy of the Arbitration 
case of the Administration of Post & Telegraphs of the Re¬ 
public of Czechoslovakia versus the R. C. A. ! 

I am also handing you herewith a copy of an official letter 
to his Excellency Minister Chen Ming Shu. In addition to 
this, I am sending copies of my letter to Minister Chen and 
a copy of the case to Mr. Li Van Yih in today’s mail. 

This case is so identical with the evident attempt of the 
Mackay representation here that I am sure there can be no 
doubt that to give Mackay or anyone else eveii a hearing 
of the matter would be a waste of time and produce only 
backward results. j 

I am quite sure that the good judgment of those con¬ 
nected with the Ministry and especially your good self and 
Mr. Li Van Yih will preclude any unfortunate pr mislead¬ 
ing actions and I feel that R. C. A. can depend upon the 
officials of the Ministry of Communications to carry out our 
joint traffic agreement and joint enterprise to our equal and 
material benefit. j 

With kindest personal regards and hoping to see you 
soon, I am 

Cordially yours, ! 

i 

GEORGE F. SHECKLEN 
Representative for China 

I 


I 
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2162 COPY 

June 18th, 1932. 

Dear Mr. Li, 

I am enclosing a copy of the arbitration case of the Ad¬ 
ministration of Posts and Telegraphs of the Republic of 
Czechoslovakia versus the Radio Corporation of America 
and a copy of a letter I have just written to His Excellency, 
General Chin Ming Shu. 

A report which we have received, indicates that the same 
people who stirred up the Czechoslovakian mess, are at¬ 
tempting to do the same thing in China and I want you to 
know that they have caused trouble to the Czechoslovakian 
Administration and we do not want to have you subjected to 
Ihe same disagreeable affair. 

' I shall be coming to Nanking very soon and I would like 
to talk over various matters with you. 

The Radio Corporation of America is always most anx¬ 
ious to rally and actually cooperate with the Chinese 
Government in its communication activities and its records 
will clearly show that these are not mere words, because 
our action has already proved this to be true. 

With kindest personal regards, I am, 

Cordially yours, 

GEORGE S. SHECKLEN 

2163 COPY 

June 18th, 1932. 

General Chen Ming Shu, 

Minister of Communications, 

Nanking. 

Your Excellency, 

I have the honour to make known to you that a report has 
reached the Radio Corporation of America indicating that 
certain interests have approached or are intending to ap¬ 
proach your Ministry with a view to accepting a parallel 
radio traffic service to that which is now in existence be¬ 
tween China and the United States of America and which 
is jointly operated by your Ministry and the R. C. A. In¬ 
corporated. It is also indicated that the same parties are 
endeavouring or will endeavour to secure a traffic agree¬ 
ment with your Ministry on the basis that such an agree- 
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ment may be made providing for the handling of specially 
routed traffic. 

I do not believe for a moment that your Ministify will en¬ 
tertain any such proposal; because we both realizd that any 
such agreement would be detrimental to our join^; interest. 
In order that your Excellency’s Ministry may be fully in¬ 
formed as to the points involved in such a proposal, I am 
handing your Excellency herewith a copy of the arbitration 
case of the Administration of Post & Telegraph and the 
Republic of Czechoslovakia versus the Radio Corporation 
of America and the decision handed down by the arbitrators. 

It is striking, though perhaps only a coincidence that our 
traffic agreement with Czechoslovakia and our Agreement 
with the Central Government of the Republic of China are 
both dated November 10th 1928. In the points brought out 
during the hearing of the arbitration it is interesting to 
note that the traffic agreement between the Radio Corpora¬ 
tion of America and the Republic of Czechoslovakia and 
between the Radio Corporation of America and the Chinese 
Government are to all intents and purposes identical. 

The clause relating to routing of traffic in the Czecho¬ 
slovakian agreement reads as follows:— 

“The Corporation shall transmit exclusively over the 
said circuit or circuits every available message within its 
control destined to the Republic of Czechoslovakia, or in¬ 
tended for transit through the Republic of Czechoslovakia 
unless routed otherwise by the sender, and, reciprocally the 
Administration shall transmit exclusively over the said cir¬ 
cuit, or circuits, every message within its contrdl destined 
to the United States of America or intended for transit 
through the United States of America unless routed other¬ 
wise by the sender.” j 

2164 The clause in the Sino-American traffic agreement 
reads as follows:— I 

i 

Art. 2 “The Corporation shall transmit over the said cir¬ 
cuit every message within its control destined td points in 
China, or intended for transit through China unless routed 
otherwise by the sender; provided, however, that the coun¬ 
cil will establish their central office in Shanghai in a situa¬ 
tion at least as convenient as similar offices of competing 
companies, and further provided that the council shall re¬ 
serve the operation of the said station exclusively for com¬ 
mercial purposes. ’ 9 
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Art. 3 “The Corporation shall transmit over the said cir¬ 
cuit every message within its control destined to the United 
States of America or intended for transit through the 
U. S. A. unless routed otherwise by the sender; provided 
however, that the Corporation maintains their central con¬ 
trol office, already established in San Francisco, in a situa¬ 
tion at least as convenient as similar offices of competing 
cable companies and further provided that the Corporation 
shall reserve the operation of the said station exclusively 
for commercial purposes.” 

In addition of this it may be noted that it was the Mackay 
Radio, a subsidiary of the I. T. T. Corp. (owners of the 
Comercial Pacific Cable) who attempted to obtain a parallel 
circuit between: Czechoslovakia and the United States of 
America and our informant said it is the same Mackay 
Radio who are attempting to make similar agreements with 
your Ministry. 

It is therefore called to your Excellency’s attention that 
copies of this arbitration are being circulated to all tele¬ 
graph administrations throughout the world, in order that 
they may be guided accordingly. The Radio Corporation 
of America or its subsidiary R. C. A. Corporation now have 
some 35 or more traffic agreements with administrations 
and companies abroad including all of the principally 
known in the world and a good manv similar ones. These 
traffic agreements are very similar in nature and wherever 
a clause as written above appears in these agreements, 
neither we nor our copartners have considered making a 
parallel agreement or establishing a parallel circuit during 
the life of the agreement. 

I shall be interested, your Excellency, to know whether 
or not such an attempt has been made by the Mackay Radio 
Cable Co. or any other to make such an agreement with your 
Administration and I will greatly appreciate a word from 
you as to what reply has been given or will be given to any 
such proposal. 

Except your Excellency’s renewed assurance of my high¬ 
est regard and best wishes for your health and prosperity 
of your Ministry. 

1 Respectfully yours, 

GEORGE S. SHECKLEN. 
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COPY Paris! 

June 2d, 1932 

Mr. Wright, Vice President, 

International Standard Electric Corp., j 

52, Avenue des Champs Elysees, | 

Paris. | 

Dear Mr. Wright: 

At the end of the year 1931, you stated to us that Mackay 
Radio was desirous to come to an understanding with our 
company and with our associated company, Radio France, 
for the exploitation of a new radiotelegraph circuit between 
the United States and France. 

We immediately communicated to you the contents of 
our agreements with R. C. A., as well as the conditions un¬ 
der which the French Government conceded to us the ex¬ 
ploitation of the public radiotelegraph service forjcertain 
international connections which include, especially^ trans¬ 
atlantic connections. j 

R. C. A. having heard of the steps taken by you, (notified 
our company, on the one hand, and the French Administra¬ 
tion of Posts and Telegraphs, on the other hand, that they 
interpret the agreements that we conclude with thorn, and 
which have been approved by the said administration, as 
being exclusive, and that, consequently, neither the Admin¬ 
istration nor our company could accept in their offices and 
services, without being subjected to a claim on the part of 
RCA, messages previously marked Mackay Ra$io and 
coming from or going to your Sayville Station. 

The Minister of Posts and Telegraphs, who was kind 
enough to ask us for various information and advice re¬ 
garding this question, informed us of his intention to avoid 
a misunderstanding between the Administration, on the one 
hand, and R. C. A. on the other hand, and consequently, of 
his decision not to create a new route between the United 
States and France. 

i 

Consequently, Radio France will not be able to accept any 
messages previously marked Mackay Radio, goipg to or 


i 



1026 MACKAY RADIO & TELEGRAPH COMPANY, INC., VS. 

coming from an American station other than one of R. C. A. 
stations. 

As long as this ministerial decision is in force we shall 
be unable to go into more detail regarding the conditions 
under which such messages could be treated. 

I agree with you that the situation would be entirely 
modified if R. C. A. agreed to renounce every clause of ex¬ 
clusivity, but it does not come under my jurisdiction that 
that company change its point of view. 

With all my regrets, I am 

! Very truly yours, 

1 GIRARDEAU (Sgd.) 

2166 79, Boulevard Haussmann 

Paris le 22 Juillet 1932. 

Monsieur Heiskell 
Commercial Cable Co. 

24, Boulevard des Capucines 

Paris 


Cher Monsieur Heiskell, 

Voici la lettre dont j’avais adresse le pro jet a Mr. 
Wright, qui avait bien voulu se declarer d’accord. 

Avec mes meilleurs sentiments, 

(Sgd) GIRARDEAU 

2167 Compagnie Generale de Telegraphie Sans Fil 

Paris le 20 Juin 1932. 

79, Boulevard Haussmann. 

Addresse Teleg: Tesafi-Paris 

Monsieur Wright 
Vice President 

International Standard Electric Corporation 

52, Avenue des Champs-Elysees 

Paris 

Cher Monsieur Wright, 

Vous nous avez expose, a la fin de l’annee 1931, que la 
Societe Mackay-Radio desirait rechercher une entente avec 
notre Compagnie et avec notre Compagnie associee, Radio- 
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France, pour 1’exploitation d’un nouveau circuit radio- 
telegraphique entre les Etats-Unis et al France. 

Nous vous avons fait part aussitot des clauses de nos 
accords avec la Radio Corporation of America, iainsi que 
des conditions selon lesquelles le Gouvernement; francais 
nous a concede 1’exploitation du service public radiotele- 
graphique pour certaines liaisons internationales qui com- 
prennent, notamment, les liaisons transatlantique§. 

La Radio Corporation of America, ayent eu conpaissance 
de vos demarches, a notifie a notre Compagnie, dhme part, 
et a l’Anministration francise des Postes et Telegraphes, 
d’autre part, qu’elle attache aux accords que nbus avons 
conclus avec elle, et qui ont recu l’approbation <ie la dite 
Administration, le sens d’une exclusivite, et que, en conse¬ 
quence, ni 1’Administration ni notre Compagnie; ne saur- 
aient admettre dans leurs bureaux et services, $ans s’ex¬ 
poser a une reclamation de Radio Corporation,! des mes¬ 
sages prefixes Mackay-Radio et en provenance ou p destina¬ 
tion de votre station de Sayville. j 

Monsieur le inistre des Postes et Telegraphes, a bien 
voulu nous demander diverses informations etj avis au 
sujet de cette question, nous a fait part de son intention 
d’eviter un ditferend entre 1’Administration, d’une part, et 
la Radio Corporation of America, d’autre part, et conse- 
quemment de sa decision de no pas creer une route nouvelle 
radio-electrique entre les Etats-Unis et la France. 

Aucan message prefixe Mackay-Radio, a destination ou en 
provenance d’une station americaine autre que jl’une des 
stations de Radio Corporation, ne pourra done etre accepte 
par la Compagnie Radio-France. | 

Tent que cette decision ministerialle sera en vigpeur nous 
ne serons pas en position d ’examiner plus en detajil les con¬ 
ditions auxqualles de tels messages pourraient eti*e traites. 

Je suis d’accord avec vous pour reconnaitre que la situa¬ 
tion serait entierement modifiee si la Radio Corporation of 
America nous faisait part de son renoncement a topte clause 
d’exclusivite, mais il ne m’appartient pas d’insisijer aupres 
de cette Compagnie pour qu’elle change son point de vue. 

Avec tous mes regrets, je vous prie d’a^reer, cher 
2168 Monsieur Wright, 1’expression de mes sentiments les 
neilleurs. ! 

(Sgd) GIRARDEAU 


i 

i 

i 
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2296 Traffic Agreement 

between 

j __ # 

Radio Corporation of America 

and 

Administration of Posts and Telegraphs of the Republic of 

Czechoslovakia 

Dated November 10, 1928. 

Endorsed: Docket No.App Exhibit 12 Hearing be¬ 

fore Federal Communications Commission Ward & Paul 
Official Reporters 

2297 Traffic Agreement 

AGREEMENT made this 10th day of November 1928, 
between the Radio Corporation of America, a Corporation 
organized under the laws of the State of Delaware, United 
States of America, hereinafter referred to as the “Corpora¬ 
tion” /: party of the first part:/', and the Administration of 
Posts and Telegraphs of the Republic of Czechoslovakia, 
hereinafter referred to as the “Administration” /: party 
of the second part:/, 

WITNESSETH THAT: 

WHEREAS, the said Corporation owns and is operating 
certain high power radio stations in the United States of 
America in connection with its international communica¬ 
tion system, and the said Administration owns and is op¬ 
erating certain high power radio stations or station in the 
Republic of Czechoslovakia suitable for commercial com¬ 
munication with the stations of the Corporation in the 
United States; 

WHEREAS, the said parties desire to operate one or 
more of the said stations of the first party in the United 
States and one or more of the stations of the second party 
in the Republic of Czechoslovakia as a radio circuit or cir¬ 
cuits between the United States and the Republic of Czecho¬ 
slovakia for the purpose of furnishing manual and high 
speed automatic and duplex commercial radio communica¬ 
tion services. 
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NOW, THEEEFOEE IT IS COVENANTED AND 
AGEEED AS FOLLOWS: | 

I 

I 

1. That the Corporation and the Administration shall 
maintain their respective radio stations in a proper and 
efficient manner with up-to-date gear and appliances for 
the transmission and reception of radio communications 
between the United States of America and the Republic of 
Czechoslovakia and shall provide and maintain a sufficient 
and well trained staff for this purpose; each party hereto 
shall provide means for the transmission and reception of 
radio communications at its station or stations, euqployed in 
said services during all hours of the day and night as shall 
be considered mutually desirable for the expeditious han¬ 
dling of the available traffic. 

2. The Corporation shall transmit exclusively over the 

said circuit, or circuits, every available message within its 
control destined to the Republic of Czechoslovakia, or in¬ 
tended for transit through the Republic of Czechoslovakia 
unless routed otherwise by the sender, and reciprocally, the 
Administration shall transmit exclusively over th0 said cir¬ 
cuit, or circuits, every message within its control destined 
to the United States of America, or intended fbr transit 
through the United States of America unless routed other¬ 
wise by the sender. ! 

3. Except in so far as the parties may mutually 
2298 agree otherwise, the radio communication services 
shall be conducted and accounted and settled for in 
accordance with the Regulations of the International Tele¬ 
graph Convention, and all tolls and receipts for communi¬ 
cations between the said stations, exclusive of ‘ 6 other line ’ ’ 
tolls which are paid out to connecting or forwardihg admin¬ 
istrations or companies and exclusive of the Czechoslo¬ 
vakian terminal or transit tax, and exclusive of the Cor¬ 
poration’s first zone terminal or transit tax, shall be equally 
divided between the parties hereto. The settlement of ac¬ 
counts between the contracting parties shall be rdade quar¬ 
terly; the basis of settlement shall be the gold franc, bal¬ 
ances to be remitted through a medium mutually agreed 

upon. | 

4. The rates per word for communications parsing over 

said circuits, or circuit, shall be quoted in gold francs and 
shall be mutually agreed to but shall not be higher than 
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rates established or maintained over competitive communi¬ 
cation services. Reduced rates for deferred, press, and 
other special services may be fixed by mutual agreement. 
Service messages between the parties shall be exchanged 
free of all charge. 

5. In the event of it being found necessary in the inter¬ 
est of the public service to divert any communication to 
the cables or any other telegraphic system, owing to con¬ 
gestion or undue delay experienced on the radio service, 
then the difference in tolls, if any, between the radio rates 
and the rate charged by cable or other telegraphic system, 
shall be a charge on the revenue divisible between the par¬ 
ties hereto before any division takes place. Either party 
may at any time on reasonable notice, cancel this provision 
or set a monthly limit to the cost thereof of each side. In 
the event of a breakdown er destriction of one or any of 
the radio sending or receiving stations, or of the lines con¬ 
necting such stations with each other or with a central radio 
office, every endeavor shall be made to put them into nor¬ 
mal working order or to reconstruct them with the least 
possible delay. 

6. The Corporation agrees to make its international radio 
communication system to other countries available for the 
further transmission of messages originating in the Re¬ 
public of Czechoslovakia, or in transit through the Repub¬ 
lic of Czechoslovakia, and, reciprocally, the Administration 
agrees to make available to the Corporation such communi¬ 
cation facilities as it may possess for the further transmis¬ 
sion of messages originating in countries of the American 
Continent, or in such other countries as the Corporation 
may have established efficient communications. 

7. Generally, each party hereto shall cooperate with the 
other to secure the successful and remunerative working 
of the jointly operated circuit, or circuits. 

8. If, because of war or public danger the United States 
Government should take control of the said radio stations 
of the first party, or for the same reasons, the Government 

of the Republic of Czechoslovakia should suspend or 
2299 materially curtail the operation of the said stations 

of the second party for commercial communication 
with the Corporation as herein provided for, then for the 
duration of such control, suspension or curtailment, this 
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agreement shall be non-operative, but it shall ag?iin enter 
into full force .from the time that such control, suspension, 

or curtailment ends. | 

9. The parties hereto shall aspire in a friendly manner 
to adjust and dispose of any dispute or disagreement which 
may arise between them regarding the performance of this 
contract, and should any such dispute or disagreement arise 
in connection with this contract which cannot be adjusted 
and settled by agreement between the parties, the same shall 
be determined by arbitration. For this purpose either party 
may give notice to the other served in writing, designating 
an arbitrator, and calling upon the other party to desig¬ 
nate a second arbitrator, whereupon the party receiving 
said notice shall within ten / :10:/ days thereafter by notice 
in writing served upon the first party, designate a second 
arbitrator; the two arbitrators thus chosen shall select a 
third, in the event of their failure to agree upop a third 
arbitrator within twenty / :20:/ days following the receipt 
by the first party of such notice designating the appoint¬ 
ment of the second arbitrator, the then President!or rank¬ 
ing officer of the International Telegraph Bureau bf Berne, 
Switzerland, shall be jointly requested by the twb arbitra¬ 
tors so chosen to select a third arbitrator. The parties 
hereto further agree that they will abide by any decision 
regarding the matters in dispute concurred in by the said 
arbitrators or by at least a majority thereof. Tljie places 
and time of hearing under such arbitration shall be fixed 
by the arbitrators and all costs incident to the arbitration 
shall be borne by the losing party or apportioned between 
both parties as the arbitrators may direct. 

10. This agreement shall become effective, and the term 
hereof shall begin and run from the date of the opening 
of the said United States-Czechoslvakian circuit, or circuits, 
for the handling of commercial traffic, and shall continue in 
force for ten /:10:/ years from such date; and thereafter 
it shall be automatically renewed for additional terms of 
five / :5:/ years each, unless terminated at the end of said 
original or any five / :5:/ year additional term, by written 
notice to be served by either party upon the othe^ at least 
one year prior thereto. 

11. This agreement, as to the obligations or responsibili¬ 
ties hereunder of the Corporation and the Administration 

i 
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respectively, shall be construed, interpreted, and enforced 
according to the laws of the State of New York, United 
States of America, and of the Republic of Czechoslovakia 
respectively. 

In witness whereof, the parties hereto have caused this 
agreement to be executed by their respective officials, duly 
authorized, the day and year first above written. 

RADIO CORPORATION OF AMERICA 
By H. L. ROOSEVELT, European Manager 

ADMINISTRATION OF POST AND TELE- 
i GRAPHS OF THE REPUBLIC OF 
CZECHOSLOVAKIA 
By DR. OTTO KUCERA 

Attest:: 

M. J. LUSH 

2300 Endorsed: Docket No. 3336, 3337, 3338 App Ex¬ 
hibit 12 Hearing before Federal Communications 

Commission Ward & Paul, Official Reporters 

2301 COPY 

Mackay Ex 13 

Praha, May 21, 1932 

Republique Tchecoslovaque 

Ministere des Postes et des Telegraphes 

No, 31.003JXI-1932 
1 enclosure. 

Messieurs, 

./. On November 10, 1928, the Czechoslovak Administration 
of State-Telegraphs agreed with the Radio Corporation of 
America upon a Traffic Agreement concerning the wireless 
transmission of telegrams between Czechoslovakia and the 
United States, and in Article 2 of this Traffic Agreement 
there was expressly stipulated that the Czechoslovak Admin¬ 
istration of Telegraphs shall transmit exclusively over the 
circuit Prague—New York via RCA every message within 
its control destined to the United States of America unless 
routed otherwise by the sender. By the establishment of 
this exception it was therefore laid down between the Czech- 


i 
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oslovak Administration of Telegraphs and the Radio Cor¬ 
poration of America, that telegrams in which the sender 
would expressly demand the transmission over j an other 
way /: f. inst. via Cial, via PQ, via Radio-France, via Trans¬ 
radio etc. :/ do not at all belong to the sphere of this Traf¬ 
fic Agreement. ! 

Thereupon, in the year 1929, the Czechoslovak Adminis¬ 
tration of Telegraphs informed the Radio Corporation of 
America, that it was willing to establish a second direct 
radiotelegraphic communication between the Czechoslovak 
Republic and the United States of America 4 4 via Mackay 
Radio Co.”. 

The Radio Corporation of America protested against this 
second direct communication and maintained that by the 
sentence “unless routed otherwise by the sender^’ in Arti¬ 
cle 2 of the Traffic Agreement of November 10, 1928, there 
must be understood only the ways of transmission already 
existing at the time of the conclusion of the said Agreement , 
but not the ways which may be established after the conclu¬ 
sion of that Agreement, as for inst. just that way “Mackay 
—Radio” which does not yet exist between Czechoslovakia 
and the United States. I 

After the exchange of opinions in the matter which sev¬ 
eral times took place between the Czechoslovak Administra¬ 
tion of Telegraphs and the Radio Corporation of America, 
an Arbitration Court /:Moller /:Dane:/, Dr. Furrer /: 

Swiss:/ and Whitmore /: Englishmen:/:/ ^as estab- 
2302 lished at the Hague which, on April 1, 1932, decided 
the dispute against Czechoslovakia and gave in its 
arbitration the opinion that the Czechoslovak Administra¬ 
tion of Telegraphs is not entitled to introduce between 
Czechoslovakia and the United States a second difect radio¬ 
telegraphic communication via Mackay Radio for messages 
which may be indicated by the sender “via Mackay Radio”. 

We remark that by virtue of the Czechoslovak Telegraph 
law of March 23, 1923, the State is exclusively entitled to 
establish, to maintain and to exploit the telegraphs. But 
the above mentioned sentence of the Arbitration Court 
which has established a monopoly for the Radid Corpora¬ 
tion of America, is prejudicial to the mentioned right of 
the Czechoslovak State. j 

I 

l 

i 

i 

i 

i 
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When negotiating in the year 1928 the Traffic Agreement 
with the Radio Corporation of America, the Czechoslovak 
Administration of Telegraphs had not at all the intention to 
introduce a monopoly of a direct ratiotelegraphic communi¬ 
cation of Czechoslovakia with the United States in favour of 
the Radio Corporation of America, and now, by the unex¬ 
pected sentence of the Arbitration Court, by which in virtue 
of Article 9 of the Traffic Agreement of November 10, 1928, 
the Czechoslovak Administration of Telegraphs is bound, it 
arrived at a disadvantageous result for itself. 

The Ministry of Posts and Telegraphs begs therefore to 
ask the Federal Radio Commission to kindly inform us, 
whether, in its opinion, in these circumstances there really 
exist any obstacles against the establishment of a second 
direct radiatelegraphic communication of Czechoslovakia 
with the United States via Mackay Radio. 

I have the honour to be, Messieurs, 

Yours faithfully, 

(signature illegible) 

2303 Endorsed: Docket No. 3336, 3337, 3338 App Ex¬ 
hibit 13 Hearing before Federal Communications 

Commission Ward & Paul, Official Reporters 

2304 Endorsed: Docket No. 3336 3337 3338 App Ex¬ 
hibit 14 Hearing before Federal Communications 

Commission W T ard & Paul, Official Reporters 

United States of America 
Federal Communications Commission 

"Washington, D. C., January 8, 1936. 

Pursuant to Section 412 of the Communications Act of 
1934, I hereby certify that the annexed document is a true . 
copy of the Agreement between the Radio Corporation of 
America and Western Union Telegraph Company in re 
Trans-Atlantic Service, dated September 22, 1931, on file 
in this Commission, and that I am the proper custodian of 
the same. 

IN WITNESS WHEREOF, I have hereunto set my hand, 
and caused the seal of the Federal Communications Com¬ 
mission to be affixed, on this eighth day of January, 1936. 

HERBERT L. PETTY 
(Seal) Secretary. 
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2305 Agreement 

| 

Between 

Radio Corporation of America 

and 

Western Union Telegraph Company 
Trans-Atlantic Service ! 


September 22, 1931 j 

i 

i 

(Cover not part of Agreement as executed) 

2306 COPY \ 

September 22,1931 

Mr. Newcomb Carlton, 

President, I 

Western Union Telegraph Company, 

60 Hudson Street, j 

New York. 

Dear Mr. Carlton: \ 

Your letter of this date is satisfactory and, oii behalf of 

RCA Communications, Inc., I hereby accept your proposals. 

I am causing the necessary arrangements on pur part to 
be put into effect at once. j 

Sincerely yours, 

(signed) J. G. HARBORD 

2307 The Western Union Telegraph Compahv 

60 Hudson Street ! 

—— 

New York j 

Newcomb Carlton, 

President 

September 22,1931. 

General J. G. Harbord, I 

Radio Corporation of America, 

570 Lexington Avenue, ! 

New York. 

Dear General Harbord: \ 

We propose the following, effective forthwith: 

Your company will transfer to Western Union at New 
York, all of your incoming messages unless! otherwise 
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routed by the sender, destined to all points in the United 
States except New York, Boston, Washington, and San 
Francisco. Western Union agrees that such transferred 
messages will be handled with the same efficiency as that 
given to its own cable traffic of like classes, and will charge 
the zone rates which apply to its own cable traffic. 

All transferred messages delivered by Western Union will 
bear “Via R. C. A.” prominently displayed in the check, so 
as to identify the messages as radiograms. 

All Western Union offices in the United States, except 
those at New York, Boston, Washington and San Francisco, 
will accept messages bearing the “Via R. C. A.” routing; 
and Western Union will transfer such messages to your 
company at New York, and will pay your company the 
through tolls collected thereon, less charges computed at 
Western Union cable zone rates for land line handling. 

So long as the number of such messages, routed “Via R. 
C. A.” and transferred by Western Union, is less than 1 for 
each 4% messages so transferred by your company, West¬ 
ern Union will transfer to your company at New York, a 
sufficient number of unrouted messages to bring the ratio up 
to 1 to 4%, and the unrouted messages, if any, so transfer¬ 
red will be of Western Union’s selection, fairly assorted as 
to classes of traffic. 

2308 Existing facilities will be used for this exchange of 
traffic at Nevr York and any additional facilities 
needed to facilitate such transfers will be provided at joint 
expense. 

During the term of this agreement your company will not 
contract or make arrangements with any other company 
for the terminal handling of R. C. A. traffic at New York, 
Boston, Washington, and San Francisco. 

Nothing in this arrangement shall preclude your com¬ 
pany from establishing its own offices at other places than 
New York, Boston, Washington, and San Francisco for do¬ 
mestic service only, but during the term of this arrange¬ 
ment Western Union shall be used exclusively by you for 
the terminal handling of your over-seas traffic, except at 
New York, Boston, Washington, and San Francisco. 

Neither your company nor Western Union will use the 
transferred traffic for canvassing purposes against each 
other. Western Union will not dissuade patrons at coun- 
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ters from filing messages with the “Via R. C. A.” indica¬ 
tion. To obviate delay and error in the handling of traffic, 
your company as far as practicable, will discourage the 
mailing of messages from outlying points to your offices in 

New York j 

Trans-Pacific traffic is not included in this arrangement, 

being already covered by contract with your company. 

This arrangement is to continue until October 1^ 1933, and 
thereafter for additional periods of one year 4 ac h nntil 
either your company or Western Union shall haye given at 
least six months’ written notice prior to the beginning of 
any such additional period. 

If this is satisfactory to your company will jou please 
confirm so that necessary operating arrangements may be 
put into effect without delay ? j 

Yours very truly, j 

(signed) NEWCOMB CJARLTON 
President . ! 

I 

2309 Docket No. 3336-37-38 App 15 Hearing before the 
Federal Communications Commission W4rd & Paul, 
Official Reporters I 

j 

United States of America | 

Federal Communications Commission 

Washington, D. C., January 8, 1936. 

Pursuant to Section 412 of the Communications Act of 
1934, I hereby certify that the annexed document is a true 
copy of the Agreement between R. C. A. Communications, 
Inc., and Western Union Telegraph Company, in re Joint 
Use of Certain Offices Trans-Atlantic Service, dated Octo¬ 
ber, 1932, on file in this Commission, and that I am the 
proper custodian of the same. 

IN WITNESS WHEREOF, I have hereunto s0t my hand, 
and caused the seal of the Federal Communications Com¬ 
mission to be affixed, on this eighth day of January, 1936. 

HERBERT L. PETTEY. 

I 

(Seal) Secretary. 
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2310 Agreement 

Between 

R. C. A. Communications, Inc. 

and 

Western Union Telegraph Company 
Joint Use of Certain Offices 
Trans-Atlantic Service 


October, 1932 

(Cover not part of Agreement as executed) 

2311 COPY 

The Western Union Telegraph Company 

60 Hudson Street 
New York 


J. C. Willever 
First Vice-President 

October 25, 1932. 

Mr. W. A. Winterbottom, 

Vice President and General Manager, 

R. C. A. Communications, Inc., 

66 Broad Street, New York, N. Y. 

Dear Mr . Winterbottom: 

This is to acknowledge receipt of your letter of October 
24 accepting the proposal, contained in mine of October 13 
in all of its features, and I note your interpretation of 
Paragraphs 7 and 9 of said letter, which interpretation is 
in strict accord with what I essayed to express. I have 
changed both said paragraphs of my letter to read exactly 
as expressed in yours, and I shall be glad if you will make 
the same changes in your copy. 

Since I understand that it is planned to acquaint the Fed¬ 
eral Radio Commission tomorrow with the facts as to our 
arrangement, I will have our publicity department get in 
prompt touch with yours with a view to the preparation of 
the requisite publicity to be released at an agreed date. 

Yours very truly, 

(Signed) J. C. WILLEVER 

First Vice President . 



2312 
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R. C. A. Communications, Inc. 

October 24,1932 

Mr. J. C. Willever, j 

First Vice President, | 

The Western Union Telegraph Company, 

60 Hudson Street, j 

New York, N. Y. I 

* \ 

I 

Dear Mr. Willever, | 

R. C. A. Communications, Inc. accepts the proposal con¬ 
tained in your letter of October 13, 1932, which extends for 
an additional year our existing arrangement covered by the 
exchange of letters between our respective companies, dated 
September 22, 1931, and in addition provides foit the opera¬ 
tion of ten so-called joint offices in New York City; one in 
Washington; one in Boston, and one in San Francisco. 

The plan of operation at these joint offices bnd the ar¬ 
rangements for window signing are satisfactory^, providing 
it is understood that the scheme applies only to our existing 
offices in the cities mentioned. j 

For the sake of greater clarity, I interpret paragraph 7 
of your letter to read as follows: 

“ Radio domestic traffic will not be accepted at joint of¬ 
fices maintained by Western Union nor shall Radio Corpo¬ 
ration for the sake of commission involved solicit Western 
Union patrons to file domestic messages at joint offices 
maintained by Radio Corporation when they are well served 
through a neighboring Western Union office.’’ 

2313 and, the interpretation which I place upon paragraph 
9 of your letter is: j 

4 ‘Joint office traffic accepted from the public will not be in¬ 
cluded in determining the number of unrouted messages, if 
any, that Western Union in its letter of September 22, 1931, 
may be obligated to transfer to your company at New 
York.” ! 

i 

I have furnished you with a list of the existing RCA of¬ 
fices affected by this arrangement, and I acknowledge re¬ 
ceipt of the list of New York offices which you propose to 
place under this arrangement, the same being j; 40 Broad 
Street, 278 Greenwich Street, 96 Wall Street, 3061 Broadway, 
428 Broadway, Flatiron Building, 275 Seventh Avenue, 54 
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West 45th Street, 1009 Sixth Avenue and 985 Eighth Ave¬ 
nue. The three additional Western Union joint offices to be 
selected,—one in Washington, one in Boston and one in San 
Francisco—can, I am sure, be agreed upon without diffi¬ 
culty. 

I shall be glad to cooperate with you in the preparation of 

suitable publicity and the date of its release, as our people 

feel that before the information is given to the Press it is 

desirable, from our point of view, to acquaint the Federal 

Radio Commission with the arrangement we are making 

with vou. 

«/ 

Sincerely yours, 

! (Signed) W. A. WINTERBOTTOM 

2314 Copy 

Western Union Telegraph Company 

60 Hudson Street 
New York 

J. C. Willever 

First Vice-President October 13, 1932. 

Mr. W. A. Winterbottom, 

Vice President and General Manager, 

R. C. A. Communications, Inc., 

66 Broad Street, 

New York City. 

Dear Sir: 

As a preliminary to a more comprehensive arrangement 
for the terminal handling of your traffic in Western Union 
offices, for wdiich I personally hope the way will soon be 
open, I propose the following effective forthwith: 

The initial term of the existing arrangement covered by 
the exchange of letters between our respective companies 
on September 22, 1931, will be extended to October 1, 1934, 
and thereafter to continue from year to year subject to six 
months’ notice as already provided for. 

During the remaining life of such arrangement, your of¬ 
fices in New York City, Boston, Washington and San Fran¬ 
cisco (except your New York Produce Exchange branch) 
will be made joint offices and an equal number of Western 
Union offices at agreed locations in the same cities will also 
be made joint offices. 
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Each such joint office will be solely under the management 
of the company which now operates it and that company 
will continue to bear the expenses thereof. 

The signs on the windows of such joint offices will be 
changed to show the names of both companies, giving prece¬ 
dence to the name of the company operating thb joint of¬ 
fice, and the cost of making such changes in the signs will 
be borne by the operating company. j 

The sending blanks of both companies to be displayed and 
made equally available at all joint offices. No effort 
2315 to be made at any of these offices to persuade senders 
to use the service of the company operating the office, 
when senders either by use of the other company’s form, or 
by direction, indicate a preference for the other company’s 
service, nor shall such observed preferences or information 
gained through these joint offices be used for subsequent 
solicitation purposes to the detriment of the other company. 

Radio domestic traffic will not be accepted at joint offices 
maintained by Western Union nor shall Radio Corporation 
for the sake of commission involved solicit Western Union 
patrons to file domestic messages at offices maintained by 
Radio Corporation when they are well served through a 
neighboring Western Union office. 

Each company will transfer promptly all messages ac¬ 
cepted at the joint offices on behalf of the other company 
and such transfers shall be made to the nearest open office 
of the other company. The precise methods of njaking such 
transfers and the arrangements regarding the record there¬ 
of, remittance of tolls, billing against patrons, extension of 
charge account privileges, and all similar matters will be 
mutually agreed upon and covered by suitable joint instruc¬ 
tions. In general, the tolls on cash messages transferred 
will accompany the messages and charge messages will be 
billed by the company to whom the transfer is paade. The 
cost of any special facilities, such as pneumatic tubes or 
teletypes, agreed upon for the transfer of traffic from joint 
offices, will be borne equally by the two companies. 

Joint office traffic will not be included in determining the 
number of unrouted messages, if any, that Western Union 
in its letter of September 22, 1931, may be obligated to 
transfer to your company at New York. 

Each company will be responsible for claims, losses, and 
damages due to negligence on the part of its joint offices, but 


i 
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this provision is not intended to operate so as to extend any 
liability to the public that might have existed if the traffic 
had been handled solely by the company to which it was 
transferred. 

2316 As compensation for the services of its joint office, 
including collection, handling, and transfer of trans¬ 
ocean messages, each company will receive monthly a flat 
commission of twenty-five cents (25c) per message so trans¬ 
ferred to the other company. In additional, Western Union 
will pay Radio Corporation monthly a commission on the 
tolls of all prepaid and collect domestic messages originat¬ 
ing at your joint offices, and such commission will be twenty 
percent (20%) on messages destined to points in the United 
States and ten percent (10%) on messages destined to points 
in Canada and Mexico. 

Trans-Pacific and Radiomarine traffic is not included in 
this arrangement, being already covered by contract with 
your company. 

Very truly yours, 

J. C. WILLEVER, 

First Vice President. 

New York RCA Offices 
66 Broad Street 
120 Cedar Street 
103 Maiden Lane 
19 Spruce Street 
126 Franklin Street 
25 East 17th Street 
264 Fifth Avenue 
19 West 44th Street 
405 Lexington Avenue 
Chrysler Building 
102 West 56th Street 

Boston Office 
109 Congress Street 

Washington Office 

112 Connecticut Avenue 

San Francisco Office 
330 California Street 


I 
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2317 Docket No. 3336-37-38 App Exhibit 16 Hearing be¬ 
fore Federal Communications Commission Ward & 

Paul, Official Reporters 

United States of America I 

i 

Federal Communications Commission 

i 

i 

Washington, D. C., January 8, 1936. 

Pursuant to Section 412 of the Communicatiofis Act of 
1934, I hereby certify that the annexed document is a true 
copy of the original Agreement between R. C. A. Communi¬ 
cations, Inc., and Western Union Telegraph Company, in 
re Domestic and Trans-Atlantic Service, dated April, 1934, 
on file in this Commission, and that I am the proper cus¬ 
todian of the same. j 

In Witness Whereof, I have hereunto set my Jiand, and 
caused the seal of the Federal Communications Commission 
to be affixed, on this eighth day of January, 1936. j 

i 

HERBERT L. PETTEY, 

(Seal) Secretary . 

I 

i 

2318 Agreement 

R. C. A. Communications, Inc. 

and 

Western Union Telegraph Company 
Domestic and Trans-Atlantic Service i 


April, 1934 


(Cover not part of Agreement as executed) 

2319 R. C. A. Communications, Inc. ' 

66 Broad Street, New York City 

June 13, 1934. 

Mr. J. C. Willever, 

First Vice President, j 

The Western Union Telegraph Company, 

60 Hudson Street, j 

New York, N. Y. ! 

^ I 

I 

Dear Mr. Willever, 

7 

Referring to my letter to you dated April 5, 1934, cover¬ 
ing exchange of services, and your acceptance of the same 
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dated April 18, 1934, I think it is advisable for the sake of 
the record to confirm that the new arrangement between us 
became effective on April 26, 1934. 

The question has been raised by our accountants in con¬ 
nection with their traffic settlements with your company. 

Sincerely yours, 

(Signed) W. A. WINTERBOTTOM 

2320 The Western Union Telegraph Company 

60 Hudson Street 
New York 


J. C. Willever 
First Vice-President 

April 18, 1934. 

Mr. W. A. Winterbottom, 

Vice President & General Manager, 

R. C. A. Communications, Inc., 

66 Broad Street, 

New York, N. Y. 

Dear Mr. Winterbottom: 

I am pleased to advise that the arrangements in connec¬ 
tion with your company’s present and proposed domestic 
radio communications service and the other matters asso¬ 
ciated therewith as fully set forth in your letter of April 
5th, were approved by our Executive Committee on the 10th 
instant, and the same may be put into effect between such 
places and at such times as you may elect. I hold myself at 
your pleasure. 

Yours sincerely, 

(Sgd.) J. C. WILLEVER 

First Vice President. 

2321 R. C. A. Communications, Inc. 

April 5,1934. 

Mr. J. C. Willever, 

First Vice President, 

The Western Union Telegraph Company, 

60 Hudson Street, 

New York, N. Y. 

Dear Mr. Willever, 

In confirmation of our recent discussions regarding the 
use of Western Union terminal facilities and service in con- 
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nection with R. C. A. Communications, Inc. present and 
proposed domestic radio communication system, it is agreed 
that there shall be cooperation between the two companies 
upon the following terms and conditions: j 

(1) R. C. A. Communications will establish poiqt to point 
domestic radiotelegraph service between New York, San 
Francisco, Boston, Washington, Chicago and Nevr Orleans, 
and with other places at which it may determine that it is 
convenient and desirable to erect stations. 

(2) Western Union agrees that in such cities as RCAC 
so establishes domestic radiotelegraph service, Vf. U. will 
make available to RCAC for such service W. Ui’s pickup 
and delivery facilities, and W. U. offices will accept and 
transfer locally to RCAC all ‘ 4 domestic ’ 9 radiotelegraph 
messages intended for RCAC, under the conditions herein¬ 
after specified. 

(3) RCAC in establishing and maintaining its iariffs for 
such domestic services will quote basic rates as low as or 
lower, and minimum number of words as great ok greater, 
than those of any comparable competing communication 

service between the same points. 

2322 (4) In consideration of the cooperative arrange¬ 

ment between the two companies as herein] set forth 
including the use of the comprehensive terminal facilities of 
the W. U. in the cities where RCAC now offers or shall here¬ 
after offer domestic radiotelegraph service, W. jU. collec¬ 
tion, billing, accounting and delivery service, and including 
making available RCAC sending forms and its recognition 
and display of “Via RCA” on messages W. Ui delivers, 
RCAC will pay to W. U. 4% of the gross revenue resulting 
from RCAC’s domestic radiotelegraph service, j 

(5) W. U. will make RCAC domestic radiotelegraph ser¬ 

vice freely available to the public in competition ydth Mac- 
kay Radio, Postal Telegraph, Western Union, and any other 
competing service, at W. U. offices at all points where RCAC 
so establishes radiotelegraph service. j 

(6) All facilities established by W. U. for the lcjcal collec¬ 
tion and delivery of its own traffic in the cities served by 
RCAC, shall he equally available for W. U. collection and 
delivery of RCAC domestic radiotelegraph traffic. | Recipro¬ 
cally, RCAC agrees not to promote or encourage the use of 
telephones or tie-lines for the terminal handling of its traffic 
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with patrons who are located beyond the confines of the ter¬ 
ritories served by its own offices, but this shall not serve to 
prevent RCAC offices accepting messages offered by patrons 
over public telephones from any part of the city. 

(7) If W. U., during the life of this agreement shall per¬ 
form for any other communication company, service com¬ 
parable with that covered by this agreement, on more favor¬ 
able terms than herein provided, then for the remainder of 
the period of this agreement W. U. will grant to RCAC like 
favorable terms. 

2323 (8) RCAC will undertake to exploit its own ser¬ 
vices, will continue its present offices and terminal 

arrangements, or other similar offices equally convenient 
and desirable, and will open at least one office in each addi¬ 
tional city, sufficiently close to W. U. main offices to permit 
expeditious exchange of traffic. 

(9) W. U. will promptly deliver by tube, wire, or messen¬ 
ger, as may be mutually agreed, to RCAC offices in the city 
of origin all domestic radiotelegraph messages collected by 
W. U. under this agreement and which the sender intended 
for transmission “via RCA”. 

(10) On domestic radiotelegraph traffic jointly handled, 
RCAC will* credit W. U. or (where W. U. has accepted the 
messages) will allow W: U. to retain, the following percent¬ 
ages and fixed delivery charges, it being understood that in 
each case the tariff mentioned is the total tolls applicable 
between points on the RCAC domestic radiotelegraph sys¬ 
tem, and that such compensation is in addition to the pay¬ 
ments covered by paragraph 4: 

(a) On messages originating at W. U. offices and trans¬ 
ferred to RCAC 30% of the RCAC domestic tariff. 

(b) On messages transferred by RCAC to W. U. at destina¬ 
tion, for delivery in W. U. main office areas 10c per mes¬ 
sage. 

(c) On messages transferred by RCAC to W. U. at destina¬ 
tion, for delivery through a branch office, 18c per mes¬ 
sage. 

(d) On messages diverted by RCAC, during interruptions 

of its service, to W. U. for wire transmission from 

2324 origin to destination, 40% of the RCAC domestic 
tariff. 


I 

I 
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. 

The arrangement provided for in the foregoing paragraph 
(10) (d) shall be reciprocal and on messages diverted by 
W. XL, during interruptions of its service to RCAC for 
transmission from origin to destination, W. U. | will pay 
RCAC 40% of the RCAC domestic tariff. 

(11) It is agreed that in the event that the tot^l charges 
of W. U. against RCAC for any message exceed the total 
tolls at RCAC domestic tariff, W. U. will on application of 
RCAC make refund of excess of charges that are specifi¬ 
cally claimed. | 

(12-a) RCAC will handle its own domestic and overseas 
traffic to and from places where under this agreement it es¬ 
tablishes offices for point-to-point radiotelegraph service. 
At places of destination RCAC may, at its option^ transfer 
to W. U. any or all such traffic for delivery, and RCAC will 
pay W. U. for such deliveries at the rates named in Sections 
(10) (b) and (10) (c) hereof. j 

(12-b) RCAC overseas traffic destined to other places in 
the United States shall be transferred at RCAC ’sj overseas 
terminus to W. U. for terminal handling. 

(12-c) W. U. will accept RCAC overseas traffic |at places 
where under this agreement RCAC establishes point-to- 
point radiotelegraph service and such traffic will be trans¬ 
ferred to RCAC at its overseas terminus, or at places of 
origin, as W. U. may elect. Whenever such traffic is trans¬ 
ferred to RCAC at places of origin, RCAC will pay W. U. 
34% of the U. S. zone rates for foreign messages, it being 
understood that in respect of such traffic originating in New 
York City and transferred by W. U. to RCAC overseas ter¬ 
minus, RCAC will pay W. U. the U. S. zone rates for for¬ 
eign messages. j 

2325 (12-d) Overseas messages transferred by W. U. to 

RCAC at any place will be credited to the quota of 
return traffic provided for in the modified agreement be¬ 
tween the parties dated September 22, 1931. RCAC over¬ 
seas traffic transferred to W. U. at destination foif delivery 
shall not be included in quota calculations. j 

(12-e) Domestic or overseas traffic accepted by RCAC 
and intended for W. U. service shall be transferred to the 
nearest W. U. office. The compensation payable by W. U. 
to RCAC for such transferred domestic traffic shaU be 30% 
of W. U. domestic tariff. The compensation payable by 
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W. U. to RCAC for such overseas traffic shall be 25c per 
message. 

(13) Until such time as RCAC replaces its existing wire 
circuits (New York-Boston, New York-Washington) by ra¬ 
dio circuits, the terms and conditions of this agreement 
shall apply to RCAC domestic traffic handled by RCAC 
over such wire circuits. 

(14) The existing agreement dated September 22, 1931, 
as modified by Section 12 hereof shall continue in effect dur¬ 
ing the life of the present agreement and shall terminate 
with it. The existing agreement of October 13,1932, relating 
to joint offices is hereby cancelled, except as to the provision 
for joint signs and the display of blanks. “Overseas traffic’’ 
mentioned in the present agreement does not include trans¬ 
pacific traffic, and the agreement between the parties bear¬ 
ing date the 11th of April, 1924, relating to such transpacific 
traffic remains unchanged. 

(15) This agreement shall continue until the expiration 
of one year’s written notice given by either company to the 
other of an intention to terminate it, but such notice shall 

not be given before April 1, 1935. 

2326 Nothing in this arrangement precludes the W. U. 

from engaging in a point-to-point domestic radiotele¬ 
graph service on its own account between the same points 
or elsewhere if it should deem it advantageous to do so at 
any time during the life of this agreement, and reciprocally 
nothing herein contained shall prevent RCAC engaging in 
point-to-point domestic wire line telegraphic service. 

Either party hereto may assign this agreement to a suc¬ 
cessor to which the whole of its communications services 
may be assigned. 

If these terms and conditions meet with your approval, 
service may be announced on short notice. 

Sincerely yours, 


(Sgd.) W. A. WINTERBOTTOM. 
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2327 Docket No. 3336-37-38 App. Exhibit 17 Hearing be¬ 
fore Federal Communications Commission Ward & 
Paul, Official Reporters j 

I 

United States of America 

i 

Federal Communications Commission, 

I 

Washington, D. C., January 8, 1936. 

i 

Pursuant to Section 412 of the Communications Act of 

I 

1934, I hereby certify that the annexed document is a true 
copy of the Modification of Western Union Contract with 
R. C. A. Communications, Inc., dated April 5,193jl, on file in 
this Commission, and that I am the proper custodian of the 
same. j 

In Witness Whereof, I have hereunto set my hand, and 
caused the seal of the Federal Communications Commission 

I 

to be affixed, on this eighth day of January, 1936, 

I 

HERBERT L. PE^TEY, 

(Seal) Secretary. 


2328 R. C. A. Communications, Inc. 

November 1, 1935. 


Mr. J. C. Willever, ! 

First Vice President, 

The Western Union Telegraph Company, ! 

60 Hudson Street, 

New York, N. Y. j 

# 

Dear Mr. Willever, j 

Referring to the section of our traffic agreement dated 
April 5, 1934, which establishes your 18c delivery charge 
against us for messages delivered beyond our otorn delivery 
area, I beg to call your attention to the fact that; this charge 
appears to us to be excessive when applied to the! delivery of 
the various units of a serial message. 

I would, therefore, ask you to please consider and, if pos¬ 
sible, approve a reduction of this charge to 9c per unit in the 
case of completed serial message deliveries. 

Our terminal offices will be able without difficulty to pre¬ 
pare reclamation statements covering these itefiis, submit¬ 
ting them to your local offices for approval. 
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If you agree to this modification of our agreement, will 
you kindly indicate the date upon which it may be made ef¬ 
fective. 

Very truly yours, 

W. A. WINTERBOTTOM 

2329 The Western Union Telegraph Company 

60 Hudson Street 
New York 

November 4. 1935. 

Mr. W. A. Winterbottom, Vice President. 

R. C. A. Communications, Inc., 

66 Broad Street, 

New York, N. Y. 

Dear Mr. Winterbottom: 

In response to your letter of November 1st, I am pleased 
to say that the suggested reduction to 9c per unit for each 
unit of completed serial messages transferred to us for de¬ 
livery, seems to be in order, and that rate will be made ef¬ 
fective as from November 1st,—amending to this extent our 
traffic agreement dated April 5, 1934. 

Yours very truly, 

Signed J. C. WILLEVER 

First Vice President. 

2330 State of New York ) 

County of New York j ss * 

Lewis MacConnach, being duly sworn, says that he is the 
Secretary of R. C. A. Communications, Inc., and that the 
foregoing are true and correct copies of the letter dated No¬ 
vember 1, 1935, from W. A. Winterbottom, Vice President 
of R. C. A. Communications, Inc., to J. C. Willever, First 
Vice President, Western Union Telegraph Company, and of 
the letter dated November 4, 1935, from J. C. Willever to 
W. A. Winterbottom, in reply to the letter dated November 
1,1935. 

i LEWIS MacCONNACH 




i 


i 
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Subscribed and sworn to before me this 8th day of No¬ 
vember, A. D. 1935. 

Win. R. EBEitLE 

i 

Notary Public, Westchester County 

i 

Certificate Filed in New York County . 

N. Y. County Clerk’s No. 186, Register’s Ho. 6 E 111 
Term Expires March 30, 1936. j 

(Seal) 

2351 Endorsed: Docket No. 3336-37-38 App Exhibit 21 
Hearing before Federal Communications Commis¬ 
sion Ward & Paul, Official Reporters 

I 

I 

Mackay Radio and Telegraph Company, Inc. 

i 

In re application for modification of licenses to add Oslo, 

Norway, to points of communication 

I 

Answers to questionnaire enclosed with letter of December 
14th 1935 to applicant from Federal Communications 
Commission ! 

I 

! 

• 

I.—1 See tabulation 

I.—2(a) Normal routing for each class of traffic to Nor¬ 
way handled by Mackay Radio and Telegraph Company is 
Company’s own radio circuit from New York to Copen¬ 
hagen, and connecting landline or cable from Copenhagen to 
Oslo. 

I.—2(b) Alternate routes occasionally used by Mackay 
Radio: i 

1. Eastward—New York to London via Commercial 
Cables; London to Norway via Great Northern Telegraph 
Company from London to Newcastle, England, to Fred¬ 
erick, Denmark, to Oslo—with Creed automatic perfora¬ 
tors, for retransmission at Newcastle and Fredericia. 

Westward—No traffic. ! 

i 

2. Eastward—New York to London via Commercial 
Cables—transferred at London to British Post Office for 

l 

handling via British Post Office and Anglo Norwegian Gov¬ 
ernment cables. i 

Westward—No traffic. 

I.—2(c) 1. Manual relaying required at Copenhagen for 
route given in I.—2(a). ! 
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2. Manual relaying required at London for routes given 
in I.—2(b). 

I.—2(d) Delay to traffic on account of manual relaying on 
all routes depends on volume of traffic and degree of expedi¬ 
tion given by connecting carriers. 

I.—2(e) The Mackay Radio circuit to Copenhagen is capa¬ 
ble of sixty words per minute actual transmission, although 
the transmitter is capable of a larger capacity, up to 200 
words per minute. The average speed of Mackay Radio cir¬ 
cuit to Copenhagen is approximately 30 words per minute. 
We do not have data as to average speed from Copenhagen 
to Oslo, but it probably is from 30 to 40 words per minute. 

I.—3 Division of tolls per “Full rate-ordinary” 
2352 word. 

a.—With respect to route mentioned in I.—2(a) 
First Zone U. S. A. 

Eastward - 
Westward U. S. Dollars 


Total rate 

No traffic 

.24 

Payouts: 



Zone I. U. S. 


.04 

Danish Transit 


.0266 

Beyond Denmark 


.06175 



.12835 

Radio proportion 


.11165 

Danish Radio 


.118625 

Mackay Radio radio 



proportion 


(.006975) 


With respect to U. S. A. other than Zone I 

Eastward 

Westward U. S. Dollars 


Total rate No traffic .24 

Payouts: - 

Danish Transit .0266 

Beyond Denmark .06175 


.08835 



FEDERAL COMMUNICATIONS 

COMMISSION, ET 

al. 1053 

Radio proportion 

Danish Radio 


.15165 

.151125 

Mackay Radio radio 
proportion 


.000425 

b.— Mackay Radio does not participate in tolls 
sent over routes indicated in I. —2(b). 

of traffic 


I.—4 Normal period of delay between time of receipt at 
operating position of Mackay Radio and beginning of actual 
transmission is: ! 


Full rate urgent—less than 1 minute j 

CDE urgent—less than 1 minute 
Full rate ordinary—approximately 1 minute 
CDE ordinary—approximately 1 minute | 

Deferred—approximately 3 minutes 
DLT—NLT—varies I 

GTG—XLT—varies | 

U. S. Govt.—approximately 1 minute I 

Foreign Govt.—approximately 1 minute 
meteorological—none handled 

i 

During period January 1,1935, to October 31,1^35, it was 
not necessary for Mackay Radio to delay traffic to Copen¬ 
hagen. | 

2353 II.—1 Naturally, on the opening of the nbw circuit 

it is impossible to estimate the total amount of busi¬ 
ness that could be obtained for that circuit. With the in¬ 
crease in facilities of Mackay Radio and added solicitation 
efforts in the United States, it is expected that there will be 
a substantial increase in business over the Mackay Radio 
circuit more than has previously been handled b^ Mackay 
Radio and its associated companies. However, in order to 
give as nearly a picture as possible of the amount of traffic 
which would normally be expected without additions due 
to the increased facilities and to additional solicitation and 
preference of this route by customers, we have prepared a 
table, which is annexed hereto, giving in the eastwhrd direc¬ 
tion the present Mackay Radio traffic to Norwai and the 

. i 
i 
i 


i 
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present unrouted traffic of Commercial Cable Company to 
Norway, and in the westward direction, the amount which it 
is estimated will be received pursuant to the terms of the 
traffic agreement. 

II.—2(a) The normal routing for each class of traffic be¬ 
tween New York and Oslo will be by direct radio circuit. 

II.—-2(b) If interruption of normal route were due to 
interruption of the radio circuit because of failure of equip¬ 
ment in Norway, eastward Mackav Radio would use Copen¬ 
hagen route, as at present, and westward, doubtless the Ad¬ 
ministration would use either the Copenhagen circuit of 
Mackav Radio or the cable routes. If there were any inter¬ 
ruption at the American end of the circuit, Mackav Radio 
would transmit to Copenhagen, and if not, would deliver to 
Commercial Cable Company for transmission. 

II.—2(c) The capacity available in words per minute 
would be average 60, maximum 200. Use of the maximum 
speed would be dependent upon radio transmission condi¬ 
tions. Facilities available to communicate from New York 
to Oslo as secondary points, usable during emergencies, 
would be capable of handling twice the capacity stated 
above. 

II.—2(d) No frequencies below 100 kc. will be available. 
No transmitters capable of operating below 100 kc will be 
available at Brentwood or Sayville. 

II.—3 For the route named in answer to Question 2(a) 

the division of the tolls between Mackav Radio and Tele- 

•> 

graph Company and the Government of Norway will be 50% 
to each party after payouts are deducted for those portions 
of the total route extending beyond the terminals of the 
direct radio circuit. Settlements will be made on a gold 
franc basis. The same basis of division with the Govern¬ 
ment of Denmark will apply on route described in 2(b) 1. 

II.—4 The table which was submitted in reply to 
2354 II.—1 above is based on the expectation that approxi¬ 
mately 95% of the eastward traffic set forth in that 
table will come from The Commercial Cable Company and 
the remaining 5% from traffic now handled by Mackay 
Radio over the Copenhagen circuit. Of the westward traf¬ 
fic, 50% of the business set forth in the table is expected 
to be traffic which now comes by Commercial Cable Com- 
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pany and connecting carriers in Europe and the Remaining 
50% of the traffic set forth in the table it is expected will 
be the normal return traffic which is now being sent R.C.A. 
because it has the only direct circuit. 

III. If the applications be granted, Mackay Radio and 
Telegraph Company would render to the public difect radio 
communication service similar to and fully competitive with 
that of R. C. A. C. This service of Mackay Radio would not 
affect the services now rendered by Mackay Radio and Tele¬ 
graph Company to other points, except that the addition of 
this circuit to Norway would enable a more comprehensive 
service to be given by the Mackay Radio System as a whole 
with increased inducements to Mackay Radio customers to 

i 

use the Mackay Radio System. 

IV. If there were no increased business available, the 

I 

amount of business which Mackay Radio receives would 
largely come from The Commercial Cable Company, West¬ 
ern Union and R.C.A. Communications, Inc., just as the 
establishment of the R.C.A. circuit took the business from 
Commercial Cable and Western Union. To the ejxtent that 
Commercial Cable Company unrouted messages are trans¬ 
mitted over this circuit, it would reduce the ajnount re- 
ceived from Norway traffic to Commercial Cable Company. 
As to the Western Union and R.C.A. Communicaijions, Inc., 
the proposed operation would affect their traffic and income 
in the amount that they might lose because of public pat¬ 
ronage of ‘ • proposed additional facility. Such! loss can¬ 
not be estimated. The proposed operation should not affect 
the ability of these other carriers to serve the public. 

V. See Appearance of Mackay Radio and Telegraph 

Company, Inc., dated December 28, 1935. 

% 

(Here follow photostats marked pages 2355, 2356 and 2357) 
2358 Mackay Radio Telegraph Co. ; 

i 

! 

VS. ! 

i 

I 

I 

Federal Communications Commission 

Docket No. 6970 j 

Volume No. 4 i 


i 

i 

i 

i 
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2359 (COPY) 

Applicant 22 

Endorsed: Docket No. 3336 3337 3338 App Exhibit 22 
Hearing before Federal Communications Commission Ward 
& Paul, Official Reporters 

The Commercial Cable Company 

Answers to Questionnaire accompanying letter of Federal 
Communications Commission of December 14,1935. 


Re application of Mackay Radio and Telegraph Company, 
Iilc. for modification of licenses to add Oslo, Norway to 
points of communication. 


L 

A. The Commercial Cable Company handled over its 
lines 12,846 messages to Norway during the period Janu¬ 
ary 1, 1935 to October 31, 1935. No eastbound traffic tran¬ 
sited via Norway during this period. 

B. For the same period, 4,537 messages from Norway 
were handled by The Commercial Cable Company over its 
lines. No westbound traffic transited Norway during this 
period. 

1. A statement is attached, showing the volume of traffic 
by words and revenue, according to classification, to and 
from Norway, for each month separately. These statistics 
are not divided as to (a) messages routed by the sender and 
(b) messages not routed by the sender, as the traffic records 
are not compiled on this basis and therefore such a division 
is unobtainable. 

2. Normal routing for each class of traffic: 

(a) Eastward—New York to London, via Commercial 
Cables; London to Norway—via Great Northern Telegraph 
Co. from London to Newcastle, England, to Fredericia, Ben- 
mark, to Oslo—with a Creed automatic perforator, for re¬ 
transmission at Newcastle and Fredericia. 
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Westward— ' . . I 

1. Oslo to Arendal, Norway to Newbiggin, England, via 
Anglo-Norwegian Government cables, then via British Post 
Office lines to London. 

2. From Bergen to Egersund, Norway, to Peterhead, 

Scotland via Anglo-Norwegian Government cable^, then via 
British Post Office lines to London. ! 

Both of these circuits are worked direct to London with¬ 
out any retransmissions. 

2360 (b) Eastward—In case of interruption to the 

Great Northern route, messages are transferred to 
the British Post Office at London for handling ria British 
Post Office and Anglo-Norwegian cable circuit, j 

Westward—If both the Anglo-Norwegian Government 
cables are simultaneously interrupted, messages are routed 
via a direct radio circuit from Oslo to London operated by 
the Norwegian Government at the Norwegian end and the 
British Post Office at the British end. 

(c) Capacity of our present cables available for this and 
all other traffic is 322 words per minute in each direction. 

(d) Capacity of connecting carriers mentioned:in a (a) is 

ninety words per minute in each direction for all traffic 
transiting those routes. j 

(e) At London only—Messages exchanged with the 

British Post Office or the Great Northern Co. are handled 
by pneumatic tube. ! 

(f) About 5 minutes average delay. | 

3. The division of tolls on traffic to and from Norway 
via the routes mentioned in 2 (a) and 2 (b) is as follows: 

i 

Eastward 

2 (a). The rate collected by The Commercial Cable Com¬ 
pany at New York for full rate traffic to Norway is $.24 
per word. The Commercial Cable Company pay^ the Great 
Northern Company Gold Fc. 0.435 or approximately $.1414 
at present value, leaving the Commercial Cabl^ Company 
with $.0986 per word. This applies to other clashes of traf¬ 
fic proportionately. | 

2 (b). The Commercial Cable Company’s outpayments 
eastward via the route mentioned in 2 (b) are the same as 
those mentioned in the paragraph next above. 


i 


i 
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W estward 

2 (a). From Norway, the rate per full rate word is Gold 
Fes. 1.20. The lines east of London retain G. Fc. 0.435, leav¬ 
ing the Commercial Cable Company with G. Fc. 0.765 or ap¬ 
proximately $.2486 per word at present value. This is re¬ 
duced proportionately for other classes of traffic. 
2361 2 (b). The above also applies to the westward route 

mentioned in 2 (b). 

Note. 

The Commercial Cable Company has no knowledge as to 
how the outpayments beyond London are split up. 

4. The normal delay between time of receipt at operating 
position of The Commercial Cable Company and the begin¬ 
ning of actual transmission is about 10 seconds, but this 
naturally varies according to the volume of traffic on hand 
at the operating position as well as the category of traffic 
being handled. During the period January 1, 1935 to Octo¬ 
ber 31,1935, it was not necessary to delay traffic or to divert 
traffic to other carriers because of insufficient capacity or 
interruptions to service. 

n. 

(1) The revenue of The Commercial Cable Company for 
all traffic over all cables for the period January 1, 1935 
to October 31, 1935 was $3,289,638.53. 

(2) The answer to this question may be considered the 
same as in (1) next above, as no cable is designated especi¬ 
ally for Norwegian traffic and such traffic can be transmitted 
over any one of the Company’s trans-Atlantic cables. 

III. 

If the applications of the Mackay Radio and Telegraph 
Company are granted, that Company would work a direct 
circuit with Norway and oiler a service in every respect 
competitive with the present R.C.A. direct service. The 
cable companies cannot offer a direct sendee and this has 
affected their Norwegian traffic in both directions. In the 
case of The Commercial Cable Company, its eastward cable 
traffic to Norway decreased from 35,735 messages in 1919 
(the year before the R.C.A. direct circuit was opened) to 





I 
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I 

I 

I 

I 

16,889 messages in 1934, and in the westward direction from 
36,321 messages in 1919 to 3,693 in 1934. Furthermore, the 
Norwegian Administration having a greater financial par¬ 
ticipation in the rate via radio than via cable, is using 
every effort to influence the use of the radio route to the 
detriment of the cable routes. j 

IV. 

I 

Traffic would be sufficient to justify the proposed opera¬ 
tion, especially if Mackay Radio could recover pgrt of the 
traffic lost by The Commercial Cable Company \o R.C.A. 
when that company’s direct circuit was opened. 


2362 


V. 


Company 


If traffic now handled by The Commercial Cable 
for Norway were diverted to Mackay Radio, the income of 
The Commercial Cable Company from that traffic would, 
of course, be affected by the loss to it of such trajfic. This 
would be compensated to an undetermined degree by the 
elimination of the adverse effect upon customers of The 
Commercial Cable Company, in connection with its business 
as a whole, of having messages sent by way of Commercial 
replied to bv messages coming back by R. C. A. Coknmunica- 
tions, Inc. and being delivered by R.C.A. Communications, 
Inc. or through Western Union. Moreover, as IPhe Com¬ 
mercial Cable Company and Mackay Radio Conjpany are 
parts of the communications System of The Mackay Com¬ 
panies, a Massachusetts trust, any increase to that System 
in the eastbound traffic which Mackay Radio could secure as 
a result of the direct circuit would improve the pet results 
to the System. 

In the westward direction, the Mackay Radio should be 
able to secure a substantially larger volume of traffic from 
Norway than is now obtained by The Commercial Cable 
Company because Mackay Radio would work in cooperation 
with the Norwegian Government whilst The Commercial 
Cable Company is working in competition with the Nor¬ 
wegian Government radio service. As stated under Para¬ 
graph III, the Norwegian Government is using every effort 
to influence traffic via radio. Any increase in traffic from 
Norway handled by Mackay Radio over that now handled by 











1064 MACKAY RADIO & TELEGRAPH COMPANY, INC., VS. 

The Commercial Cable Company would obviously benefit 
the System of The Mackay Companies. The Commercial 
Cable Company would still be able to serve the public in 
handling Norwegian traffic which senders may wish to have 
routed via cable with the same efficiency as it now serves 
the public in handling Norwegian traffic. 

VI. 

The Mackay Radio and Telegraph Company is the only 
means whereby the System of The Mackay Companies is 
able to protect and develop its traffic in parts of the world 
served by direct radio circuits where the administration or 
company operating the circuit has every reason to use 
governmental or nationalistic pressure to induce the public 
to favor the radio telegraph circuit. 

(Here follows photostat marked page 2363) 

2364 (COPY) 

Endorsed: Docket No. 3336-37-38 App Exhibit 23 Hear¬ 
ing before Federal Communications Commission Ward & 
Paul, Official Reporters 

Federal Communications Commission 

Washington, D. C. 

December 14, 1935. 

Mackay Radio and Telegraph Co., Inc., 

67 Broad Street, 

New York, N. Y. 

Gentlemen: 

In connection with the hearing to be held January 13, 
1936, on the applications of the Mackay Radio and Tele¬ 
graph Company, Inc., for modification of licenses (to add 
Oslo, Norway, to points of communication), it is requested 
that you furnish the Commission by January 6, 1936, four 
copies of answers to the enclosed questionnaire. 

The Commission desires to develop facts, on the basis of 
past experience, as to what delay, if any, is caused to urgent 
and full rate messages, separately, because of a heavier 
burden of traffic than can be handled over the facilities 
available. Question 1, 4, page 2, is designed to disclose 
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these facts. If yon cannot answer this question in! the form 
in which it is asked, please give us any information, based 
on actual experience, bearing on this question. j 

Very truly yours, 

(signed) HERBERT L. PETTEY, 

Secretary. j 

Enc. 

2365 I. With respect to: j 

A. Traffic originating in the United States or 
transiting the United States transmitted by the Mackay 
Radio and Telegraph Company, Inc., and its connebting car¬ 
riers, to Norway (including traffic via Norway) during the 
period January 1, 1935 to October 31, 1935. 

B. Traffic originating in Norway or transiting; Norway, 
transmitted to the United States (including traffic via the 
United States) and received by Mackay Radio and Tele¬ 
graph Company, Inc., during the period January 1, 1935 
to October 31, 1935. 

i 

[ 

Give the information requested as follows > I 

- 

| 

1. Volume of traffic by words and revenue, according to 
the following classifications, for each month separately: 

FOREIGN—Radio 

Commercial messages: j 

Full rate urgent j 

Full rate ordinary 

CDE urgent ! 

CDE ordinary 

Deferred j 

Letter (DLT and NLT) j 

Greeting (GTG and XLT) 

Miscellaneous ! 

I 

Government messages: | 

United States j 

i 

Foreign | 

Press messages: j 

Meteorological. 

TOTAL FOREIGN—Radio 
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2. Normal routing for each class of traffic. 

(a) What is the normal routing for each class of traffic 
between New York and Norway. 

(b) What alternate routes, either cable or radio, are used 
or are considered practical ? List in order of preference. 

1 (c) With respect to each route named in answers 
2366 to Questions 2 (a) and 2 (b) at what points between 
New York and Norway is manual relaying required. 

(d) What average delay to traffic between New York and 
Norway is caused by this manual relaying? 

(e) What capacity, both average and maximum, in words 
per minute, is available for this traffic between New York 
and Norway? Are these speeds actually used in practice? 

3. Explain the division of tolls between the Mackay Radio 
and Telegraph Company, Inc., and other agencies, for all 
message traffic between New York and Norway with re¬ 
spect to each of the routes given in answers to Questions 
2 (a) and 2 (b). 

4. What is the normal period of delay for each class of 
traffic between time of receipt at operating position and 
beginning of actual transmission? During the period Jan¬ 
uary 1,1935 to October 31,1935, was it ever necessary (1) to 
delay traffic abnormally because of an insufficient number of 
circuits available at the time caused by (a) lack of enough 
transmitters, (b) lack of necessary frequency assignments, 

(c) lack of other equipment as, for example, land wire con¬ 
trol lines, or (d) atmospheric conditions; or (2) to divert 
traffic to other carriers because of an insufficient number of 
circuits available at the time caused by (a), (b), (c), or (d) 
above. If so, upon what dates and at what times ? 

II. With respect to: 

A. Traffic originating in the United States or transiting 
the United States, expected to be transmitted by the Mackay 
Radio and Telegraph Company, Inc., to Norway (including 
traffic via Norway) during the first ten months of operation 
after addition of Oslo as a point of communication, if the 
applications be granted. 

B. Traffic originating in Norway or transiting Norway, 
transmitted to the L T nited States (including traffic via the 
United States) and expected to be received by the Mackay 
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Radio and Telegraph Company, Inc., during the first ten 
months of operation after addition of Oslo as a, point of 
communication, if the applications be granted. j 

2367 Give the information requested as follows: 

i 

1. An estimate of the expected volume of traffic by words 

and revenue, according to the following classification, for 
each month separately: j 

FOREIGN—Radio j 

Commercial messages: ; 

Full rate urgent j 

Full rate ordinary j 

CDE urgent j 

CDE ordinary 
Deferred 

Letter (DLT and NLT) 

Greeting (GTG and XLT) j 

Miscellaneous | 

! 

Government messages: I 

United States 
Foreign 

i 

i 

Press messages: I 

Meteorological I 

TOTAL FOREIGN—Radio 

2. Normal routing for each class of traffic. j 

(a) What will be the normal routing for each class of 
traffic between New York and Oslo? 

(b) What alternate routes, either radio or cable, will be 

available ? List in order of preference. | 

(c) What capacity, both average and maximum, in words 
per minute, would be available for this traffic between New 
York and Oslo? 

(NOTE: With respect to (c) above, show figures (1) 
with regard to facilities to be used for communication be¬ 
tween Now York and Oslo as primary points, and (2) with 
regard to facilities to be used to communicate between these 
points as secondary points.) 

(d) Is it intended to employ any frequencies below 100 
kc for secondary service to Norway if and wher^ required? 
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If so, how many and what frequencies'? How many trans¬ 
mitters are available at Sayville and Brentwood, N.Y., 
which are capacble of operating on these frequencies? 

2368 3. Explain the proposed division of tolls between 
the Mackay Radio and Telegraph Company, Inc., and 

the Government of Norway, or other agencies, for all mes¬ 
sage traffic between New York and Oslo with respect to 
each of the routes given in answer to Questions 2 (a) and 
2 (b). 

4. State what part of the estimated traffic of each class 
is expected to be diverted from existing carriers, and from 
what carriers such traffic is expected to be diverted. 

What is expected to be the source of the other traffic, if 
any, which you estimate will be sent over your system? 

HI. Should the applications be granted, what service 
would the Mackay Radio and Telegraph Company, Inc., be 
able to perform that cannot now be performed by existing 
carriers? To what extent would its functions be competi¬ 
tive ? What would be the effect on the service now rendered 
by the Mackay Radio and Telegraph Company, Inc., to other 
points ? 

IV. How would the proposed operation affect the traffic 
and income of the Commercial Cable Company, the Western 
Union Telegraph Company, RCA Communications, Inc., 
and the ability of these carriers to serve the public. 

V. State any other matters deemed relevant. 

2369 Endorsed: Docket No. 3336-37-38 App Exhibit 
24 Hearing before Federal Communications Com¬ 
mission Ward & Paul, Official Reporters 

Federal Communications Commission 

Washington, D. C. 

December 14, 1935 

Commercial Cable Company, 

67 Broad Street, 

New York, New York 

Gentlemen : 

In connection with the hearing to be held January 13, 
1936, on the applications of the Mackay Radio and Tele- 
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graph Company, Inc., for modification of licenses (to add 
Oslo, Norway, to points of communication), it is requested 
that you furnish the Commission by January 6, 1936, four 
copies of answers to the enclosed questionnaire. 

The Commission desires to develop facts, on the basis of 
past experience, as to what delay, if any, is caused to urgent 
and full rate messages, separately, because of a heavier 
burden of traffic than can be handled over the facilities 
available. Question I, 4, page 2 is designed to disclose these 
facts. If you cannot answer this question in the form in 
which it is asked, please give us any information, based on 
actual experience, bearing on this question. 

i 

Very truly yours, j 

(signed) HERBERT L. PjETTEY 

Secretary, j 

Enc. | 

j 

2370 I. With respect to: j 

A. Traffic originating in the United States or transiting 

the United States, transmitted over the lines of Commer¬ 
cial Cable Company to Norway (including traffic via Nor¬ 
way), during the period January 1,1935 to October 31,1935. 

• B. Traffic originating in Norway or transiting Norway, 
transmitted over the lines of Commercial Cable Company to 
the United States (including traffic via the United States), 
during the period January 1, 1935 to October ^1, 1935. 

Give the information requested as follows: 

1. As to (a) messages routed by the sender $nd (b) mes¬ 
sages not routed by the sender, give the volume of traffic by 
words and revenue, according to the following classification, 
for each month separately: 

FOREIGN—Cable 1 

j 

Commercial messages: j 

Full rate urgent ! 

Full rate ordinary 
CDE urgent 
CDE ordinary 
Deferred 

! 

i 

i 

i 
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Letter (DLT and NLT) 

Greeting (GTG and XLT) 

Miscellaneous 

Government messages: 

United States 
Foreign 

Press messages: 

Meteorological 

TOTAL FOREIGN—Cable 

2. Normal routing for each class of traffic. 

(a) What is the normal routing for each class of traffic 
between New York and Norway? 

(b) What' alternate routes are used or are considered 
practical? List in order of preference. 

2371 (c) What capacity, in words per minute, is avail¬ 

able for this traffic over the cables of Commercial 
Cable Company? 

(d) What capacity, in words per minute, is available for 
this traffic over the circuits of the connecting carriers be¬ 
tween Norway and the point of transfer from or to Com¬ 
mercial Cable Company’s system? 

(e) With respect to each route named in answers to Ques¬ 
tions 2 (a) and 2 (b), at which points between New York and 
Norway is manual relaying required? 

(f) What average delay to traffic between New York 
and Norway is caused by this manual relaying? 

3. Explain the division of tolls between Commercial 
Cable Company and other agencies for all message traf¬ 
fic between New York and Norway with respect to each of 
the routes given in answers to Questions 2 (a) and 2 (b). 

4. What is the normal period of delay for each class of 
traffic between time of receipt at operating position and be¬ 
ginning of actual transmission? During the period Janu¬ 
ary 1, 1935 to October 31, 1935, was it ever necessary to 
delay traffic abnormally or to divert traffic to other carriers 
because of an insufficient number of circuits available at the 
time or because of interruptions to service? If so, upon 
what dates and at what times ? 

II. For the period January 1, 1935 to October 31, 1935, 
give the total amount of revenue from all traffic transmitted 
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(1) over all cables operated by Commercial Cable Company, 

(2) over all cables operated by Commercial Cable Company 
which were used during this period in transmitting mes¬ 
sages between New York and Norway, including messages 
which were destined to or originated at other points but 
which were routed via New York and Norway, i 

III. Should the applications of the Mackay Radio and 
Telegraph Company, Inc. be granted, what seryice would 
the Mackay Radio and Telegraph Company, Inc., perform 
that cannot now be performed by existing carriers? To 
what extent would its functions be competitive? 

2372 IV. Would the traffic be sufficient to justify the 
proposed operation? 

V. How would the proposed operation affect the traffic 
and income of Commercial Cable Company and itjs ability to 
serve the public? 

VI. State any other matters deemed relevant] 

i 

(Here follows photostat marked page 23$7.) 
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2398 Endorsed: Docket No. 3336-37-38. App. Exhibit 
28. Hearing before Federal Communications Com¬ 
mission Ward & Paul, Official Reporters. 


In the United States District Court 


For the Southern District of New York 
In Proceedings for the Reorganization of a Corporation. 

Petition of Debtor . 

In the Matter of 


Postal Telegraph and Cable Corporation, Debtor. 

To the Honorable the Judges of the District Court of the 
United States for the Southern District of New York: 

The petition of Postal Telegraph and Cable Corporation 
(hereinafter referred to as the “Debtor”) respectfully 
shows : 

1. The Debtor is a corporation duly organized and exist¬ 
ing under the laws of the State of Maryland; the Debtor is 
a business corporation and is not a municipal, railroad, in¬ 
surance or banking corporation or a building and loan asso¬ 
ciation; during the six months’ period immediately preced¬ 
ing the filing of this petition and for several years prior 
thereto, the Debtor has had, and now has, its principal as¬ 
sets in the Borough of Manhattan, in the City, County and 
State of New York, in the territorial jurisdiction of the 
United States District Court for the Southern District of 
New York at No. 67 Broad Street. 

2. The business of the Debtor is conducted primarily 
through subsidiary corporations and associations of which 
the Debtor owns, directly or indirectly, stock and other se¬ 
curities. These subsidiaries operate a coordinated system 
of communication, comprising land line telegraph, ocean 
cables, and domestic and foreign radio telegraph, through 
which messages may be forwarded directly or via connec¬ 
tions to any part of the world. A list of such subsidiary 
companies and associations (herein sometimes referred to 
as “associated companies”) is attached hereto, marked 
Exhibit A and made a part hereof. 

3. The authorized capital stock of the Debtor consists of 
(a) 2,000,000 shares of Common Stock without par value 
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i 

(stated value $25 per share) of which 1,017,650 shares are 
outstanding, and (b) 600,000 shares of non-cumulative Pre¬ 
ferred Stock of the par value of $100 per shar^, of which 
305,295 shares are outstanding. 

4. On or about May 9, 1935, the Debtor mailed to all of 
its stockholders the Annual Report of the Debtor for the 
fiscal year ending December 31, 1934. Accompanying such 
report and as a part thereof was the balance sheet of 

Debtor at December 31, 1934, the consolidated bal- 
2399 ance sheet of Debtor and associated companies as 
of the same date, and related statements of income 
and surplus for the year ended that date. Attached here¬ 
to, marked Exhibit B, is the portion of such Annbal Report 
containing the financial information as of December 31, 
1934, eliminating references therein to other statements 
in such report. 

5. A brief description of the assets of the Debtor is as 

follows: i 

The assets consist primarily of investments in associated 
companies, loans and advances thereto, and cash^ The only 
substantial change in the amount or character of such as¬ 
sets since December 31, 1934, has been a $1,291,330.04 re¬ 
duction in cash, due primarily to payment of $1,269,690.90 
interest charges on January 1, 1935. ! 

The assets of the Debtor as shown by its latest available 
balance sheet, prepared by its officers on the same princi¬ 
ples adopted in the preparation of the balance sjieet at the 
close of the last fiscal year (Exhibit B), but npt audited, 
being as of May 31, 1935, are as follows: i 

I 

Investments in Associated Companies at Book Values: 

I 

The Mackay Companies (a Masachusetts Trust): 


Common Shares—413,191 shares. $40,499,254.10 

4% Cumulative Preferred Shares— 

422,176 shares . 33,910,021.41 

Postal Telegraph Sales Corporation Cap¬ 
ital Stock—100 shares. 10,000.00 

The Commercial Cable Company: • j 


4% Notes, due not later than July 1, 

1953—principal amount $20,000,000.00. 18,229,968.14 

$92,649,243.65 

f 


I 
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Advances to Associated Companies. $25,133,277.^5 

Organization Expense.. 203,175.72 

Bond Discount and Expense. 265,381.56 

Cash in Banks. 152,782.73 


Total book value of assets.$118,403,861.31 


The investments in associated companies included in the 
above balance sheet, in general, are stated at cost in cash 
or par or stated value of securities issued in exchange for 
securities of associated companies acquired. The common 
and preferred shares of The Mackay Companies and the 
4% Notes of The Commercial Cable Company, included 
in the above list of assets are, and for the past four years 
have been, deposited as collateral under the terms of the 
Collateral Trust Indenture securing the Debtor’s Twenty- 
five Year 5% Gold Bonds and Debenture Stock, being a 
certain Collateral Trust Indenture, dated July 1, 1928, be¬ 
tween the Debtor and Guaranty Trust Company of New 
York, as Trustee, whose address is 140 Broadway, New 
York City. 

6. A brief description of the liabilities of the Debtor is 
as follows: 

The Debtor’s liabilities as shown by the latest available 
balance sheet of the Debtor, prepared by its officers on the 
same principles adopted in the preparation of the balance 
sheet at the close of the last fiscal year (Exhibit 
2400 B), but not audited, being as of May 31, 1935, are 
as follows: 

Funded Debt: 

Twenty-five Year Collateral 
Trust 5% Gold Bonds and 
Collateral Trust 5% Deben¬ 
ture Stock, dated July 1, 

1928—Authorized $60,000,- 

000 . 00 . 

Issued and outstanding— 

Gold Bonds.$44,630,529.89 
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i 

Debenture Stock 

(£1,244,174.2.0—at the 
rate of £206 being . | 

equal to $1,000 as j 

fixed in Indenture).. 6,039,680.10 $501,670,209.99 

i 

Owing to International Tele¬ 
phone and Telegraph Corp¬ 
oration . 1,393,006.00 

Current Liabilities: 

Accounts payable . $4,534.26 

^Interest on funded debt 

payable July 1, 1935.... 1,058,030.39 

Accrued taxes . 85,216.45 

Total liabilities, exclusive of Capital Stock $53,210,997.09 

- 1 I 

* Accrual at May 31, 1935, of five months’ iiiterest due 
July 1, 1935, on $50,670,209.99 of 25-Year Collateral Trust 
5% Gold Bonds and Collateral Trust 5% Debenture Stock. 
At June 30, 1935, such interest accrued for full six months’ 
period will be approximately $1,270,000. | 

The Debtor was on May 31, 1935, and still is contingently 
liable in respect of its guaranty on a note of an associated 
company, Mackay Radio and Telegraph Company (Dela¬ 
ware) in the amount of $2,660,073.46 payable to The Na¬ 
tional City Bank of New York, 55 Wall Street, [New York, 

N. Y., on June 24, 1935. 

The Debtor is also bound as indemnitor on various sure¬ 
ty bonds for its associated companies, to the United States 
Guarantee Company of 90 John Street, New Ybrk, N. Y., 
and to Fidelity & Casualty Co. of New York at 80 Maiden 
Lane, New York, N. Y., in amounts aggregating $200,000. 

Of the creditors of the Debtor whose claims are included 
in the item “Accounts Payable,” set forth as |one of the 
current liabilities of the Debtor as of May 31, 1^35, and ag¬ 
gregating at that date $4,534.26, no single claim is in an 
amount in excess of $50. On information and belief, there , 
has been no substantial increase, if any, in this; item since 
May 31, 1935, nor does any such single claim at the pres¬ 
ent time exceed $50. 


i 


i 

i 

| 

i 


1,147,781.10 
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The item of accrued taxes of $85,216.45 shown in the 
above description of liabilities of the Debtor as at May 31, 
1935, consists of the following: 

2401 Federal capital stock tax. 

Federal tax on bond interest, withheld at 
source— 

Tax on bond interest coupons for 
year 1934— 

Payable to U. S. Government. $38,625.55 
Refundable to bondholders_10,801.90 


Tax on bond interest coupons for 
vear 1935— 

Coupons due January 1, 1935. .$18,671.19 
Coupons due July 1, 1935. 16,804.81 35,476.00 


$85,216.45 


$313.00 


49,427.45 


Of the above accrued taxes, $38,625.55 representing taxes 
payable to the U. S. Government on bond interest coupons 
for the year 1934 was paid on the date due, June 14, 1935. 
The accrued Federal tax of $18,671.19 on account of Janu¬ 
ary 1, 1935, coupons is not yet due, although the interest 
represented by such coupons was paid on the due date; the 
Federal tax of $16,804.81 represents accrual on account of 
coupons due July 1, 1935, which will be due only after the 
interest represented by such coupons is paid. 

7. The Debtor’s financial condition is as follows: On July 
1, 1935, there will become due as and for interest on the 
Debtor’s Twenty-five Year Collateral Trust 5% Gold Bonds 
and Debenture Stock the aggregate sum (in dollars) of 
approximately $1,270,000. The Debtor owed International 
Telephone & Telegraph Corporation the sum of $1,393,- 
006.00 on May 31, 1935, and no part thereof has since been 
paid. The Debtor’s cash in bank at May 31, 1935, totaled 
$152,782.73, which amount, on information and belief, will 
not be increased at July 1, 1935. This is insufficient to 
pay the installment of interest due July 1, 1935, on the 
aforesaid obligations. The assets of the Debtor other than 
cash cannot be converted into cash at the present time in 
any substantial amount without, in the opinion of the di- 
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rectors and officers of the Debtors, seriously impairing the 

business of the Debtor. | 

If default in the payment of the interest due July 1,1935, 
on said Bonds and Debenture Stock continue for a period 
of six months, then the Trustee under the Collateral Trust 
Indenture securing said Bonds and said Debenture Stock 
may declare, and, upon the written request of thb holders 
of twenty-five per cent in amount of the obligation^ secured 
by said Collateral Trust Indenture then outstanding, the 
Trustee is required to declare, the principal of all such 
obligations then outstanding to be due and payable. In 
such event there would be due and payable, in addition to 
interest on such obligations, the aggregate sum of $50,- 

670,209.99. . I 

The earnings of the Debtor are derived from the excess 
of dividends and interest received from its associated com¬ 
panies over its own interest charges, general expenses and 
taxes. For the calendar year 1934 the operations of the 
associated companies did not permit the payment of divi¬ 
dends to the Debtor, nor was it possible for the Debtor to 
collect interest on its advances to its associated companies 
in full without serious impairment of their operations. The 
year 1934 was the fourth consecutive year in yhich the 
consolidated earnings of the Debtor and its associated com¬ 
panies have been insufficient to meet the interest 
2402 charges applicable to the outstanding Bondk and De¬ 
benture Stock of the Debtor. 

The deficits shown by the consolidated incomej accounts 
of the Debtor and its associated companies, as certified by 
public accountants regularly employed for the purpose, 
are as follows, after provision for depreciation in the 
amounts shown, taxes and interest (including interest of 
approximately $2,500,000 in each year on the Bonds and 
Debenture Stock of the Debtor): 

Provision for i 
Depreciation Deficit 

$1,382,279 $l,i764,032 

1,326,593 2,353,982 

1,686,985 1,866,978 

1,835,698 1,1590,540 


I 


For the Year Ended 

December 31, 1931 .. 
Deecmber 31, 1932 .. 
December 31, 1933 .. 
December 31, 1934 .. 


i 

i 
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Interest charges are not being currently earned and, on 
information and belief, for some time to come the Debtor 
cannot expect to receive from its associated companies suffi¬ 
cient funds by way of interest or dividend payments to 
meet its interest requirements without seriously impair¬ 
ing the operations of the associated companies as a uni¬ 
fied system and consequently impairing the value of the 
assets of the Debtor. The associated companies do not own 
assets not required for their operations of an amount and 
nature sufficient to permit their sale for cash at this time 
so as to provide funds for such interest requirements. 

8. The Debtor is unable to meet its debts as they mature, 
and desires to effect a plan of reorganization pursuant to 
Section 77B of the act entitled “An Act to establish a uni¬ 
form system of bankruptcy throughout the United States,’’ 
approved July 1, 1898, as amended and supplemented. 

9. The Debtor believes that a reorganization of the Debtor 
in proceedings under Section 77B of the Bankruptcy Act 
affords the best means of preserving the going concern 
value of the Debtor and will be in the best interests of the 
creditors and security holders of all classes of the Debtor. 
The Debtor requires relief under said Section 77B of the 
Bankruptcy Act by reason of the following facts: 

On July 1, 1935, there will become due on the Debtor’s 
Twenty-five Year Collateral Trust 5% Gold Bonds and 
Twenty-five Year Collateral Trust 5% Debenture Stock, 
of which there'are outstanding in the hands of the public 
$50,670,209.99 principal amount, as and for the semi-annual 
installment of interest the aggregate sum of approximately 
$1,270,000. 

The Debtor will not be in a position to meet said interest 
installment when due. Its cash on hand will be insufficient 
for the purpose and its assets other than cash consist al¬ 
most entirely of securities and obligations of its associated 
companies and advances heretofore made to them. A very 
large proportion of these securities and obligations, namely 
all of the preferred and common shares of The Mackay 
Companies owned by the Debtor and the 4% notes of The 
Commercial Cable Company in the principal amount of 
$20,000,000 owned by the Debtor, are pledged with Guar¬ 
anty Trust Company of New York, as Trustee under the 
Collateral Trust Indenture, dated July 1, 1928, to secure 
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the Bonds and Debenture Stock of the Debtor. The 
2403 sale of any substantial portion of the assets of the 
associated companies would, on information and be¬ 
lief, be inadvisable and would seriously impair the opera¬ 
tion of the associated companies as a unified system. On 
information and belief, the Debtor has no means of borrow¬ 
ing or otherwise procuring funds sufficient to pay as it ma¬ 
tures said interest indebtedness which will becopae due on 
July 1, 1935. i 

10. For some time past it has been apparent to the Debtor 
that it would probably be unable to meet its July 1, 1935, 
interest charges when due. For this reason, the officers 
of the Debtor have actively been studying possible bases 
for an effective readjustment of the Debtor’s indebtedness 
and capital structure, but it has become apparent that it 
will be impossible to complete a plan for submission to 
security holders prior to July 1, 1935. On information and 
belief, it will be to the best interest of creditors hnd stock¬ 
holders of the Debtor if, under the jurisdiction of this Court 
and as contemplated by said Section 77B of the Bank¬ 
ruptcy Act, the Debtor shall have the opportunity to com¬ 
plete and propose a plan of reorganization. 

The Debtor believes that the preparation of such a plan 
of reorganization, as well as the conduct of the current busi¬ 
ness of the Debtor, will best be served if the Debtor is con¬ 
tinued in possession of its assets and business. The asso¬ 
ciated companies operate throughout the United States and 
abroad in the maintenance of a unified system of communi¬ 
cation under the supervision and direction of the! manage¬ 
ment of the Debtor. It is from time to time important that 
the acts and policies of various of the associated companies, 
in different localities, shall conform to generali policies 
throughout the system. For this purpose, it is important 
that the supervision and general direction of such activi¬ 
ties and policies now vested in the Debtor and its manage¬ 
ment, who are experts in a highly technical field, shall con¬ 
tinue without interruption. None of the property ^)r assets 
of the Debtor is held by or under the control of apy court, 
or any receiver or trustee appointed by any court, or by any 
assignee. As herein stated a very substantial portion of 
the assets of the Debtor is pledged with, and in the posses¬ 
sion of, Guaranty Trust Company of New York, as Trus¬ 
tee under the Indenture hereinabove mentioned. On infor- 

i 

i 

i 
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mation and belief, there are no snits or actions of any na¬ 
ture, in rem or in personam, pending against the Debtor, or 
any assets of the Debtor, in any jurisdiction. 

11. The chief executive officers of the Debtor are as fol¬ 
lows: 

Chairman of the Board: 

Clarence H. Mackav 

Chairman of the Executive Committee: 

Sosthenes Behn 

President: 

George S. Gibbs 

Executive Vice President: 

A. H. Griswold 


2404 Vice Presidents: 

William J. Deegan 
R. A. Gantt 
John Goldhammer 
Frank W. Phelan 
Wolcott H. Pitkin 
Ellery W. Stone 

Vice President and General Attorney: 
Howard L. Kern 


Vice President and Comptroller: 
Edwin F. Chinlund 

Secretary: 

Samuel G. Ordway 

Treasurer: 

Joseph A. Redegeld 


12. The Board of Directors 
following members: 

Sosthenes Behn 
Edward J. Berwind 
Curtis E. Calder 
Edwin F. Chinlund 
Lewis L. Clarke 
Philip K. Condict 


of the Debtor consist of the 

John Goldhammer 
A. H. Griswold 
Howard L. Kern 
Clarence H. Mackay 
John L. Merrill 
Samuel G. Ordway 



! 

I 

' I 
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William J. Deegan Frank C. Pag? 

Fred J. Fisher Frank W. Phelan 

R. A. Gantt Wolcott H. Piikin 

George H. Gardiner Lewis J. Proctor 

George S. Gibbs Ellery W. Stone 

| 

13. The Executive Committee of the Board of Directors 
of the Debtor consists of the following members j 

Clarence H. Mackay William J. Debgan 
Sosthenes Behn George S. Gibbs 

Curtis E. Calder A. H. Griswold 

Edwin F. Chinlund Howard L. Kbrn 

Wolcott H. Pitkin 

14. The filing of this petition has been duly authorized 

by the Debtor by resolutions of its Board of Directors 
adopted at a meeting thereof duly called and held on June 
14, 1935, copy of which resolutions certified by the Secre¬ 
tary of the Debtor is annexed hereto marked Exhibit C and 
made a part hereof. | 

i 

Wherefore, the Debtor prays that an order maly be made 
herein (1) approving this petition as properly hied under 
said Section 77B of the Bankruptcy Act; (2) |providing 
that pending further order of this Court in the premises, 
the Debtor shall continue in possession of its properties, 
shall operate its business, shall have title to and shall exer¬ 
cise, consistently with the provisions of said Section 77B 
of the Bankruptcy Act, all of powers of a trustee appointed 
pursuant to Section 44 of said Bankruptcy Abt and the 
same powers as those exercised by a receiver in equity to 
the extent consistent with Section 77B of the Bank- 

i 

2405 ruptcy Act, all subject at all times to the control of 
this Court; (3) requiring the Debtor to give such 
notice as the order may direct, to creditors and stockhold¬ 
ers of the Debtor and to cause publication thereof to be 
made at least once a week for two successive weeks of a 
hearing to be held as prescribed in said Act, within thirty 
days after the approval of the petition, to determine 
whether or not the Court shall continue the Debtor in pos¬ 
session or appoint a trustee or trustees; (4) enjoining all 
persons, firms and corporations from instituting, commenc¬ 
ing, prosecuting or continuing prosecution of apy actions, 

i 

i 


I 

i 
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suits, or proceedings at law or in equity or under any stat¬ 
ute against the Debtor or to enforce any lien or claim upon 
the estate or property of the Debtor and from levying or 
serving any garnishments, attachments, executions or other 
process upon or against the Debtor, or any of its property, 
and that all persons, firms and corporations be enjoined 
from doing any act in any way interfering with the prop¬ 
erty or business of the Debtor, and (5) fixing the time 
within which the Debtor shall report to the Court as to the 
advisability of rejecting any contracts of the Debtor, execu¬ 
tory in whole or in part, and that the Debtor be granted 
such other and further relief to which it may be entitled. 

POSTAL TELEGRAPH AND CABLE CORPORATION, 

' By GEO. S. GIBBS, 

President. 

Corporate Seal 

CHADBOURNE, STANCHFIELD & LEVY, 

Attorneys for Debtor, 

Office and P. 0. Address, 

25 Broadway, 

Borough of Manhattan, 

New York, N. Y. 

2406 United States of America: 

Southern District of New York, 

City, County <& State of New York, ss.: 

Geo. S. Gibbs, being duly sworn, deposes and says that 
he is the President of Postal Telegraph and Cable Corpora¬ 
tion, the petitioner in the above entitled matter; that he has 
read the foregoing petition and knows the contents thereof 
and that the same is true to his own knowledge, except as 
to the matters therein stated to be alleged on information 
and belief, and that as to those matters he believes it to be 
true. 

Deponent further says that the reason why this verifica¬ 
tion is not made by the petitioner, but by deponent, is that 
the petitioner is a foreign corporation; and that the sources 
of deponent’s information and the grounds of his belief as 
to all matters therein not stated upon his knowledge are as 
follows: Statements and reports of other officers and em- 



I 

I 

i 


I 

I 
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i 

ployees of the petitioner, and documents and correspon¬ 
dence in the possession of deponent. i 

GEO. S. GIBBS. 

Sworn to before me this 14th day of June, 1935. 
FRANCES R. V. SILVER, 

i 

Notary Public, Queens Co. Clk’s No. 1514^ Reg. No. 
4690. Cert, filed N. Y. Co. Clk’s No. 385j Reg. No. 
7S238. I 

Term Expires March 30, 1937. 1 

I 

» 

Notary’s Seal 

FRANCES R. V. SILVER 

2407 EXHIBIT A 

I 

j 

Subsidiary Companies and Associations 

i 


Percent 
Voting Power 

Postal Telegraph Sales Corporation.j.. 100 

The Mackay Companies (a Massachusetts Trudt) 

(see note) .L. 99.18 


Postal Telegraph-Cable Company (Arizona).. 100 
Postal Telegraph-Cable Company (Arkansas) 100 
Postal Telegraph-Cable Company (California) 100 
The Colorado Postal Telegraph-Cable Coin- 

pany.j.. 100 

Postal Telegraph-Cable Company (Connecti¬ 
cut) .j.. 100 

Postal Telegraph-Cable Company (Delaware) 100 
Postal Telegraph-Cable Company of Idaho.... 100 
Postal Telegraph-Cable Company of Illinois.'.. 100 
The Postal Telegraph-Cable Company of In¬ 
diana. j. . 100 

Postal Telegraph-Cable Company of Iowa..... 100 
The Kansas Postal Telegraph-Cable Company. 100 
Postal Telegraph-Cable Company (Kentucky). 100 
Postal Telegraph-Cable Company (Louisiana) 100 
Postal Telegraph-Cable Company of Massachu¬ 
setts .J.. 100 

Postal Telegraph-Cable Company (Michigan). 100 
Postal Telegraph-Cable Company (Minnesota) 100 

i 

I 

i 

i 


i 

| 


i 

i 
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Postal Telegraph-Cable Company of Missouri. 100 

Postal Telegraph-Cable Company of Montana. 100 

Postal Telegraph-Cable Company of Nebraska 100 

Postal Telegraph-Cable Company (Nevada).. 100 

Postal Telegraph-Cable Company of New 100 

Jersev. 100 

* 

Postal Telegraph-Cable Company (New Mex¬ 
ico) . 100 

Postal Telegraph-Cable Company (New York) 100 
The Ohio Postal Telegraph-Cable Company... 100 
Postal Telegraph-Cable Company (Oklahoma) 100 
Postal Telegraph-Cable Company (Oregon)... 100 
Postal Telegraph-Cable Company (Pennsyl¬ 
vania) . 100 

Postal Telegraph and Cable Company (Rhode 

Island). 100 

Postal Telegraph-Cable Company of Tennessee 100 
Postal Telegraph-Cable Company (Texas).... 100 

Postal Telegraph-Cable Company of Utah- 100 

Postal Telegraph-Cable Company of Washing¬ 
ton . 100 

Postal Telegraph-Cable Company of West Vir¬ 
ginia . 100 

Postal Telegraph-Cable Company (Wisconsin) 100 
Postal Telegraph-Cable Company of Wyoming 100 

The Commercial Cable Company.. 100 

The Commercial Cable Company, Limited. 100 

Radio Communication Company, Inc.100 

; Mackay Radio and Telegraph Company 

(Delaware) . 100 

Federal Telegraph Company. 99.75 

Mackay Radio and Telegraph Company (Cali¬ 
fornia) . 100 

2408 Note: The 99.18 percent of combined voting power, 
represented by ownership of securities of The Mac¬ 
kay Companies, consists of the following: 

Percent 
of Combined 
Voting Power 

Common shares 

Owned by Postal Telegraph and Cable Cor¬ 
poration (the Debtor) 99.85%. 45.70 
















Ml 


I 

I 


I 

i 

I 
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i 

i 

Preferred shares— j 

Owned by Postal Telegraph and Cable Cor¬ 
poration (the Debtor) 86.11%.j 46.70 

Owned by The Commercial Cable Company 
(a 100% owned subsidiary of The Macy 
kay Companies) 12.50% . i 6.78 

j 

Total. j 99.18 


The preferred and common shares have equal voting 
rights. 

2409 Exhibit B 

j • 

Postal Telegraph and Cable Corporation and 

Associated Companies j 

Consolidated Balance Sheet—December 31,11934 

i 

Assets 

Plant, Property, Equipment, j 

Etc. $11C|,899,671.06 

Including $30,765,471.43 j 

representing excess of 
book value of investments 
in Associated Companies j 

over underlying book 
values thereof at dates of ! 

acquisition. Such under- « 

lying book values are af- | 

ter deducting balance of 1 

depreciation reserve ac- | 

cumulated prior to dates 
of acquisition amounting j 

to $42,319,804.60 (per con- | 

tra). No complete segre¬ 
gation has been made by ! 

the companies as between 
tangible and intangible j 

property. (See note.) 

Investments in and Advances | 

to Affiliated and Other Com¬ 
panies—at Book Values... 5,168,192.56 

Miscellaneous Investments .. 20,165.58 

i 

j 

i 

l 

■ ! 

i 


i 
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Special Deposits . 87,197.55 

Deferred Charges: 


Bond discount and expense 
in proces of amortization 
Prepaid accounts and other 
deferred charges. 

Current Assets: 

Cash in banks and on hand 
Accounts and notes receiv¬ 
able (less reserve, $369,- 
653.54) . 

Materials and supplies (in¬ 
cluding construction ma¬ 
terials) . 


$ 271,496.36 

453,886.67 725,383.03 


$3,696,456.51 

3,330,307.21 


1,831,258.84 8,858,022.56 


$125,758,632.34 


Notes: 

The amount at which Plant, Property, Equipment, Etc., 
is carried does not purport to represent realizable values. 

The provision for depreciation for the year ended Decem¬ 
ber 31, 1934 amounted to $1,835,697.90 as compared with 
$1,708,385.16 for the year 1933. Plant and property was 
extensively rebuilt and rehabilitated in the years 1929 and 
1930, and in 1929 and subsequent years depreciation has 
been provided at rates substantially less than straight-line 
rates based on the estimated life of the properties. 

The company reports no contingent liabilities not pro¬ 
vided for in the above balance sheet. 

2410 1 Exhibit B—Continued 

Postal Telegraph and Cable Corporation and 

Associated Companies 

Consolidated Balance Sheet—December 31, 1934 

Capital and Liabilities 

Capital Stock: 

Postal Telegraph and Cable 
Corporation— 






j 

FEDERAL COMMUNICATIONS COMMISSION, ET AL. 1091 

i 

Common Stock— j 

Authorized 2,000,000 
shares of no par- 
value ! 

Issued and outstanding 
1,017,650 shares at a 
stated value of $25.00 I 

each .$25,441,250.00 j 

Non-cumulative preferred 

stock— | 

Authorized 600,000 
shares of $100.00 par 
value each 

Issued and outstanding 

305,295 shares . 30,529,500.00 

Preferred shares of j 

The Mackay Compa- ! 

nies outstanding in 

hands of public .... 683,800.00 $56,654,550.00 

I 

I 

Minority Common Stockhold- I 

ers’ Equity in Capital and 
Surplus of Associated Com¬ 
panies Herein Consolidated 34,630.18 

I 

Funded Debt: j 

Postal Telegraph and Cable j 

Corporation— 

Twenty-five Year Collat- ! 

eral Trust 5% Gold 
Bonds and Collateral 
Trust 5% Debenture 
Stock, dated July 1, 

1928— 

Authorized $60,000,000.00 
Issued and outstand¬ 
ing— i 

Gold Bonds.$44,630,529.89 j 

Debenture Stock ! 

(£1,244,174.2.0) 6,039,680.10 50,670,209.99 

i 
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Owing to International Tele¬ 
phone and Telegraph Cor¬ 
poration and Associated 

Companies . 

Deferred Liabilities: 

Employees 9 benefit and pen¬ 
sion reserves .$ 7,543,931.12 

Other deferred liabilities.. 135,584.00 

Dividends on cumulative 
preferred shares of The 
Mackay Companies out- 
stading in hands of pub¬ 
lic, accrued but not de¬ 
clared . 61,542.00 


2411 Current Liabilities: 

Note payable to bank.. $ 2,660,073.46 


Accounts and wages pay¬ 
able . 1,404,024.86 

Interest on funded debt pay¬ 
able Jan. 1,1935 . 1,269,690.90 

Accrued interest and taxes 421,523.61 


Reserve for Depreciation (see 
note): 

Total reserve for deprecia¬ 
tion .$43,799,995.08 

Less—Balance of re¬ 
serve for deprecia- 
t i o n accumulated 
prior to dates of ac¬ 
quisition deducted 
from Plant, Prop¬ 
erty, Equipment, Etc. 

(per contra) . 42,319,804.60 


Special Foreign Exchange Re¬ 
serve . 


2,513,872.47 


7,741,057.12 


5,755,312.83 


1,480,190.48 


261,180.11 
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Surplus: 

Paid-in-Surplus .$11,058,072.34 

Deficit Since January 1, 

1931 . 10,410,443.18 647,629.16 

_ _ 1 

$125,758,632.34 

I 

2412 Exhibit B—continued i 

j 

Postal Telegraph and Cable Corporation and 

Associated Companies 

Statement of Consolidated Income and Surplus Accounts 

For the Year Ended December 31, 193^ 

Consolidated Income Account 

Gross Earnings: 

Telegraph, cable and radio 

operating revenues.$27,262,543.04 

Interest and dividends— ! 

Affiliated Company. 298,994.33 

Other . 194,318.76 | 

Miscellaneous and non-oper¬ 
ating income (including j 

profit of $266,363.12 on re¬ 
tirement of capital stock of . j 

Commercial Pacific Cable 

Co.) . 459,271.59 $2$,215,127.72 

Operating and General Ex¬ 
penses, Taxes, Etc. 26,966,704.42 

Net earnings after depre¬ 
ciation (see note) . $ 1,248,423.30 

Deduct: ! 


209,245.36 


Charges of Associated Com¬ 
panies— 

Interest charges, etc. (less 
interest of $18,340.79 
charged to construction) 
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Dividends on cumulative 
preferred shares of The 
Mackay Companies out¬ 
standing in hands of 
public, accrued but not 

declared . 

General interest charges of 
Postal Telegraph and 
Cable Corporation (in¬ 
cluding amortization of 
bond discount and ex¬ 
pense of $14,675.52). 


Net income before de¬ 
ducting interest on 
bonds and debenture 

stock . $ 951,788.00 

Deduct: 

Interest on Collateral Trust 
5% Gold Bonds and De¬ 
benture Stock. 2,542,327.70 


Loss for the year $1,590,539.70 


2413 Note: The provision for depreciation 
for the year ended December 31, 1934, 
amounted to $1,835,697.90 as compared 
with $1,708,385.16 for the year 1933. 
Plant and property was extensively re¬ 
built and rehabilitated in the years 
1929 and 1930, and in 1929 and sub¬ 
sequent years depreciation has been 
provided at rates substantially less 
than straight-line rates based on the 
estimated life of the properties. 

Consolidated Surplus Accounts 
Deficit Since January 1, 1931: 


Balance—January 1, 1934 . $8,794,903.48 

Loss for the year, as above. 1,590,539.70 


$10,385,443.18 


27,352.00 


60,037.94 296,635.30 
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Add—Appropriation to reserve for work- ! 

men’s compensation insurance. 25,000.00 

Deficit—December 31, 1934.$10,410,443.18 

Paid-In Surplus: j 

Balance—December 31, 1934 . 11,058,072.34 

Net surplus—December 31, 1934 .$ 647,629.16 


2414 Schedule B—Continued 

I 

i 

Postal Telegraph and Cable Corporatidn 

I 

(Parent Company only) 

Balance Sheet—December 31, 1934 ! 

7 i 

j 

i 

Assets I 

Investments in and Advances to Associated 
Companies— 

At book values which do not purport to 


represent realizable values .$116,873,377.31 

Organization Expense . 203,175.72 

Bond Discount and Expense in Process of ! 

Amortization . 271,496.36 

Cash in Banks. 1,444,112.77 


$118,792,162.16 

N otes: i 

There is a contingent liability in respect of the Com¬ 
pany’s guarantee of a note payable to a bank pf an Asso¬ 
ciated Company, Mackay Radio and Telegraph Company 
(Delaware), in the amount of $2,660,073.46. j The Com¬ 
pany reports no further contingent liabilities. | 

The accompanying consolidated balance sheet of Postal 
Telegraph and Cable Corporation and Associated Com¬ 
panies, as at December 31, 1934, should be read in con¬ 
junction with the above balance sheet of Postal Telegraph 
and Cable Corporation. It should be noted that the above 
balance sheet does not include the Parent Company’s pro¬ 
portion of the surplus and deficit accounts of Associated 
Companies. ! 
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2415 Exhibit B—Continued 

Postal Telegraph and Cable Corporation 

(Parent Company only) 

Balance Sheet—December 31, 1934 
Capital and Liabilities 


Capital Stock: 

Common stock— 

Authorized 2,000,000 shares of no-par value 
Issued and outstanding 1,017,650 shares at 

a stated value of $25 00 each. $25,441,250.00 

Non-cumulative preferred stock— 

Authorized 600,000 shares of $100.00 par 
value each 

Issued and outstanding 305,295 shares.... 30,529,500.00 $55,970,750.00 


Funded Debt: 

Twenty-five Year Collateral Trust 5% Gold 
Bonds and Collateral Trust 5% Debenture 
Stock, dated July 1, 1928— 

Authorized $60,000,000.00 
Issued and outstanding: 

Gold Bonds . $44,630,529.89 

Debenture Stock (£1,244,174.2.0). 6,039,680.10 

Owing to International Telephone and Telegraph 

Corporation. 

Current Liabilities: 

Accounts payable . $ 4,850.47 

Interest on funded debt payable January 1, 

1935 . 1,269,690.90 

Accrued Taxes. 68,411.64 


Surplus: 

Paid-in Surplus. $11,058,072.34 

Deficit since January 1, 1931. 1,656,190.95 

$118,792,162.16 


50,670,209.99 

1,406,367.77 

1,342,953.01 

9,401,881.39 


I 
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2416 


Exhibit B—Continued 


Postal Telegraph and Cable Corporation 
(Parent Company only) 

Statement of Income and Surplus Accounts for the Year 

Ended December 31, 1934 I 

Income Account 

I 

I 

Gross Earnings: 

Interest accrued on intercompany notes and 

advances—partly earned, (See note). $ 2,253,839.61 

Other interest, etc. 281.28 $ 2,254,120.89 

General Expenses and Taxes . i 55,163.93 


Deduct : 

General interest charges . 

Amortization of bond discount and expense.. 

Net income before deducting interest on 

bonds and debenture stock . 

Deduct: 

Interest on Collateral Trust 5% Gold Bonds 
and Debenture Stock . 


45,362.42 

14,675.52 


Loss for the year 


$ 2,198,956.96 

I 

i 

| 60,037.94 

i 

$ 2,138,919.02 

j 

j 2,542,327.70 
$ 403,408.68 


SURPLUS ACCOUNTS. 


Deficit since January 1, 1931: 

Balance—January 1, 1934 . 

Add—Loss for the year, as above 


Deficit—December 31, 1934 


Paid-in Surplus: 

Balance—December 31, 1934 


Net surplus—December 31, 1934 


$ 1,252,782.27 
403,408.68 

J_ _ 

$ 1,656,190.95 


$11,058,072.34 

-r - - — ■ 

j$ 9,401,881.39 


Note: | 

I 

The accompanying statement of consolidated income and 
surplus accounts of Postal Telegraph and Cable Corporation 
and Associated Companies, for the year ended! December 
31,1934, should be read in conjunction with the above state- 

i 

ment of income and surplus accounts of Postal Telegraph 
and Cable Corporation. It should be noted that the above 
statement does not include the Parent Company’s propor¬ 
tion of the profits and losses of Associated Companies. 
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2417 EXHIBIT C 

I, Samuel G. Ordway, Secretary of Postal Telegraph and 
Cable Corporation, a Maryland corporation, hereby certify 
that at a special meeting of the Board of Directors of said 
Corporation duly called and held on the 14th day of June, 
1935, at which a quorum was present and acting through¬ 
out, the following resolutions were duly adopted: 

Resolved, that, in the judgment of the Board of Directors, 
it is desirable and for the best interests of this Corporation, 
its creditors and other interested parties that a petition for 
the reorganization of this Corporation be filed under the 
provisions of Section 77B of an Act entitled “An Act to 
establish a uniform system of bankruptcy throughout the 
United States/’ as amended and supplemented; futher 

Resolved, that the form of petition under said Section 
77B praying that an order be entered approving said peti¬ 
tion as properly filed and continuing the Corporation in 
possession of its assets and business, as provided for in 
Section 77B, which has been presented to this meeting be 
and the same hereby is approved and adopted, and that the 
President or any Vice President of this Corporation be and 
hereby is authorized and directed on behalf of and in the 
name of this Corporation to execute and verify such petition 
substantially in said form, and to cause the same to be filed 
in the United States District Court for the Southern Dis¬ 
trict of New York; further 

Resolved, that the officers of this Corporation be and they 
hereby are authorized to execute and file all petitions, appli¬ 
cations, schedules, lists and other papers and to take any 
and all other action that they may deem necessary or proper 
in connection with the proceedings under said Section 77B 
and as they may be advised by Messrs. Chadbourne, Stanch- 
field & Levy, attorneys for this Corporation, petitioner in 
such proceedings; further 

Resolved, that the Secretary be and he hereby is directed 
to mark the forms of said petition presented to this meet¬ 
ing for identification and file the same with the records of 
the Corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed the seal of said Corporation this 14th day of June, 
1935. 

’ I SAMUEL G. ORDWAY, 

(Corporate Seal) Secretary . 
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2418 In the United States District Court for the Southern 

District of New York In the Matter of Postal Tele¬ 
graph and Cable Corporation, Debtor, No. 62560 Petition 
Chadbourne, Stanchfield & Levy, Attorneys for Debtor. 
Copy | 

2419 Docket No. 3336-37-38 App Exhibit 29 Hearing 
before Federal Communications Commission Ward 

& Paul, Official Reporters 

In the District Court of the United States for thd Southern 

District of New York j 

In Proceedings for the Reorganization of a Corporation 

No. 62560 

j 

I 

In the Matter of Postal Telegraph and Cable Corporation, 

Debtor. ! 

i 

Order Appointing Temporary Trustee 4 

j 

The petition, verified the 7th day of December, 1935, of 
Robert Lehman, Walter H. Bennett, Charles Vi Heward, 
Charles C. Meyer, Edwin L. Weisl and Frazar B. Wilde, as 
a Committee, and of Cecil B. Stewart, Malcolm C. Rorty, 
George Akerson, Hamilton Pell, William Rosenblatt and 
Milton W. Harrison, also as a committee, each for the bear¬ 
ers and registered holders of Twenty-five Year Collateral 
Trust 5% Gold Bonds and Twenty-five Year Collateral 
Trust 5% Debenture Stock of Postal Telegraph and Cable 
Corporation, the Debtor herein, praying for the appoint¬ 
ment of a temporary Trustee or Trustees, having come on 
to be heard, of the hearing whereof due notice was given to 
Chadbourne, Stanchfield & Levy, attorneys for the Debtor, 
Allen R. Memhard, attorney for Guaranty Trust Company 
of New York, as Trustee under a certain Collateral Trust 
Indenture, dated July 1, 1928, between Postal Telegraph 
and Cable Corporation, the debtor herein, and Guaranty 
Trust Company of New York, Clarence J. She^rn, attor¬ 
ney for the Committee of Preferred Stockholders of the 
Debtor, Shearman & Sterling, attorneys for Thb National 
City Bank of New York, Davis, Polk, Wardwellj Gardiner 
& Reed, attorneys for International Telephone & Telegraph 
Corporation, in accordance with the order of this Court 
duly made and entered herein on the 7th day of [December, 


i 
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1935, and the arguments of counsel having been 

2420 heard, and this Court being fully advised in the 
premises and being satisfied, upon due cause shown, 

that Trustees should be appointed for the Debtor, 

Now, upon motion of Sullivan & Cromwell and Javits & 
Javits, solicitors for the petitioners, for the appointment 
of trustees, it is 

ORDERED, that, pending the further order of this Court, 
Alfred E. Smith and George S. Gibbs be and hereby are 
appointed temporary Trustees of the estate of Postal Tele¬ 
graph and Cable Corporation, the Debtor herein, upon exe¬ 
cuting and filing within seven days after the making of this 
order, a good and sufficient bond with sureties approved by 
the Clerk of this Court in the sum of $50,000, conditioned 
to the effect that said Trustees and each of them will obey 
such orders of this Court as may be made in these pro¬ 
ceedings and shall faithfully and truly account for all of 
the assets of the Debtor that shall come into their posses¬ 
sion or control, and shall in all respects faithfully perform 
all of their official duties as Trustees as aforesaid; and it 
is further 

ORDERED, that said temporary Trustees, upon so quali¬ 
fying, be and they hereby are vested with all the title and 
shall exercise, subject to the control of this Court and con¬ 
sistently with the provisions of Section 77B of the Act en¬ 
titled “An Act to Establish a Uniform System of Bank¬ 
ruptcy Throughout the United States”, approved July 1, 
1898, and acts amendatory and supplemental thereto, all 
the powers of Trustees appointed pursuant to Section 44 
of said Bankruptcy Act and also all the powers exercised by 
a receiver in equity to the extent consistent with Section 
77B of said Bankruptcy Act; and said Trustees are 

2421 authorized and directed to take possession of all of 
the assets of the Debtor wheresoever situated; and to 

administer the Debtor’s estate and to operate the business 
of the Debtor; and to employ such agents and employees, 
and, subject to the approval of this Court, such engineer¬ 
ing experts, accountants, attorneys and counsel, as may, in 
their judgment, be advisable or necessary in the manage¬ 
ment, conduct or care of the estate and affairs of the 
Debtor; and to make such payments and disbursements as 



I 


I 
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may be necessary and proper for the preservation of the 
Debtor’s estate, business and property; and to open and/or 
maintain bank accounts in such bank or banks as may be 
selected by said Trustees and to draw any and all checks, 
drafts and orders thereagainst in the ordinary conduct of 
the business and affairs of the Debtor; and to receive and 
collect all claims that may exist or may arise in favor of 
the estate of the Debtor herein, except claims or debts ow¬ 
ing to the Debtor by The Mackay Companies and by any 
other subsidiaries of the Debtor; and to incur sucjb expense, 
and to make such disbursements, as may, in their judgment, 
be advisable in connection with the operation, preserva¬ 
tion and maintenance of the estate and property of the 
Debtor, including expenses and disbursements in connec¬ 
tion with the preparation, printing and mailing of plead¬ 
ings, petitions, orders, notices and all other papers now 
filed or hereafter to be filed herein; and, in the Debtor’s 

j • 

name, or in their own names as Trustees or otherwise, to 
institute, prosecute and defend all such proceedings or 
actions as may, in their judgment, be necessary and proper 
for the protection, maintenance and preservation of the 
Debtor’s property and assets; all subject to the further 
order or orders of this Court; and it is further 
2422 ORDERED, that all persons having in their pos¬ 
session or control any property or assets of the 
Debtor are hereby directed, to the extent consistent with 
the rights of pledgees, if any, of any of such assets, to turn 
over and deliver the same to said Trustees; apd that, in 
order to enable said Trustees to take possession of the 
estate and property of the Debtor, they be and hereby are 
authorized to make such applications as they piay deem 
appropriate to any or all courts that have custody or juris¬ 
diction in the premises and it is further 

ORDERED, that said Trustees shall give notice to the 
creditors and stockholders of the Debtor of a hearing to be 
held before this Court in Court Room No. 506, New Federal 
Court House, Borough of Manhattan, City ancl State of 
New York, on January 23,1936, at 2:15 o’clock in the after¬ 
noon, or as soon thereafter as the matter may be heard, to 
determine whether or not said appointment of Alfred E. 
Smith and George S. Gibbs, as temporary Trustees herein 


i 

i 
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shall be made permanent, or shall be terminated and the 
possession of the Debtor’s estate and property be returned 
to the Debtor, or a substitute Trustee or Trustees, or an 
additional Trustee or Trustees be appointed, by mailing on 
or before January 11, 1936, notice of such hearing, postage 
prepaid, to each creditor and stockholder of the Debtor ap¬ 
pearing as such upon the books or records of the Debtor, ad¬ 
dressed to such creditor or stockholder at his address as it 
appears upon such books or records, and by publication 
thereof once a week for two successive weeks in the New 
York Times, a newspaper of general circulation regularly 
published in the City of New York; the notice so to 
2423 be mailed and published to be in substantially the 
following form: 

Notice 

In the District Court of the United States for the Southern 

District of New York 

Proceedings for the Reorganization of a Corporation No. 

62560 

In the Matter of 

Postal Telegraph and Cable Corporation, a Maryland 
Corporation, Debtor 

To the Creditors and Stockholders of the Debtor: 

Pursuant to the order of the Honorable Alfred C. Coxe, 
Judge of the District Court of the United States for the 
Southern District of New York, in the proceedings for the 
reorganization of Postal Telegraph and Cable Corporation, 
Debtor, pursuant to Section 77B of the Bankruptcy Act, 
dated December 24, 1935, Alfred E. Smith and George S. 
Gibbs have been appointed temporary Trustees of the estate 
of the Debtor, subject to the further order of said Court. 

NOTICE IS HEREBY GIVEN in accordance with the 
aforesaid order dated December 24, 1935, of a hearing to 
be held before the District Court of the United States for 
the Southern District of New York, in Court Room No. 506, 
in the New Federal Court House, Foley Sq., Borough of 
Manhattan, City and State of New York, on January 23, 
1936, at 2:15 o’clock in the afternoon, or as soon thereafter 
as the matter can be heard, to determine whether or not 








I 

I 
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said appointment of Alfred E. Smith and George S. Gibbs, 
as temporary Trustees, shall be made permanent, or shall 
be terminated and the possession of the Debtor’s [estate and 
property be returned to the Debtor or a substitute Trustee 
or Trustees or an additional Trustee or Trustees shall be 


appointed. 


Dated, New York, N.Y. , 193 . 


t 


Temporary Trustees 

2424 and it is further 

ORDERED, that on or before January 10, 1936, 
Alfred E. Smith and George S. Gibbs, as temporary Trus¬ 
tees, shall file with the Clerk of this Court a statement of the 
assets and liabilities of the Debtor as of the close of busi¬ 
ness on the day on which they shall have qualified as Trus¬ 
tees in accordance with the provisions of this Order; and 
that said Trustees shall file with the Clerk of this Court 
such other and additional statements in respect j of the as¬ 
sets, liabilities, revenues and expenses of the Debtor and 
such lists of creditors and stockholders, and such other in- 
formation with respect to the business and affairs of the 
Debtor as this Court may from time to time determine; and 
that the schedules and other information required by Sec¬ 
tion 77B of the Bankruptcy Act to be filed or submitted for 
the purpose of disclosing the conduct of the Debtor’s affairs 
and the fairness of any proposed plan of reorganization 
shall be filed or submitted by such Trustees at shch time or 
times as this Court may direct and this Court reserves full 
right and jurisdiction to require such Trustees from time to 
time to file any such information or schedule or to dispense 
with the filing or submission of the same; and it is further 
ORDERED that, pending further order of this Court, 
all persons, firms, associations and corporations are hereby 
enjoined from instituting, commencing, prosecuting or con¬ 
tinuing the prosecution of any actions, suits or proceedings 
at law or in equity, or under any statute, against [the Debtor 
or any of its property or assets, from enforcing! or seeking 
to enforce any lien upon, or right of action against, the 

! 

i 

i 

i 

i 

i 

i 


i 
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estate or property of the Debtor, and from levying or serv¬ 
ing any garnishments, attachments, executions or 
2425 other process upon or against the Debtor or any of 
its property or assets, and from doing any act in 
any way interfering with the assets, property or business 
of the Debtor; and, pending further order of this Court, 
all persons, firms, associations, corporations, sheriffs, mar¬ 
shals, their officers, deputies, representatives and servants, 
are hereby enjoined and restrained from collecting upon, 
seizing, selling, removing, transferring, disposing of or at¬ 
tempting in any way to collect upon, seize, sell, remove, 
transfer or dispose of any properties or assets of the Debtor 
and from doing any act whatsoever to interfere with the 
possession and management by said Trustees of the assets, 
property and business of the Debtor; provided, however, 
that nothing contained in this order and decree shall be 
deemed or construed to affect or impair in any respect the 
rights of Guaranty Trust Company of New York, as Trus¬ 
tee under the Collateral Trust Indenture of the Debtor 
dated July 1, 1928, in respect of the collateral held by it 
thereunder, but until the further order of this Court the 
said Trustees shall not sue upon or sell or otherwise dis¬ 
pose of any of the collateral held by it under said Indenture; 
and it is further 

ORDERED, that to the end that the communications sys¬ 
tem operated by subsidiaries (including in the term 44 sub¬ 
sidiaries’ ’ or “subsidiary” as herein used any corporation 
or association controlled, directly or indirectly, by the 
Debtor or other corporation referred to) of the Debtor may 
continue without interruption, the several subsidiaries of 
the Debtor may, under the supervision of said Trustees, 
continue the maintenance and operations of their several 
assets and properties in the ordinary course of business and 
funds may be advanced between such subsidiaries for the 
purposes of current operations; provided however, 
2426 that as a condition of such continuance of operations, 
The Commercial Cable Company is hereby restrained 
and enjoined, until further order of this Court, from paying 
any dividends on its capital stock and every subsidiary of 
the Debtor is hereby restrained and enjoined, until further 
order of this Court: from making any advances or pay- 
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ments to the debtor; from making any advances to the 
parent of the Debtor; from making any advances or pay¬ 
ments to subsidiaries of the Debtor’s parent other than sub¬ 
sidiaries of the Debtor, except that payments m^y be made 
on account of current operations; from making any ad¬ 
vances to any other subsidiary of the Debtor, except that 
advances may be made for the purpose of financing current 
operations, construction or acquisition incident |to current 
operations or construction or acquisition for the Reasonable 
extension of current operations; and from selling, assigning, 
conveying or transferring any of its assets or properties in 
any manner otherwise than in the ordinary aid regular 
conduct of the business of such subsidiary, but this shall 
not prevent payments between subsidiaries of the Debtor 
on account of current operations or for existing advances 
or for future advances made in accordance with the terms 
hereof; and it is further 

ORDERED, that the order of this Court made and en¬ 
tered July 18, 1935, except as herein modified or incon¬ 
sistent herewith, shall remain in full force and effect; and it 

it further ! 

ORDERED, that said Trustees be and hereby ire author¬ 
ized to dispense with the filing of a report and summary of 
the operations of the business of the Debtor and ihe present 
condition thereof, which under the rules of this Cburt would 
otherwise be required to be filed not less than jthree days 
prior to the hearing hereinbefore ordered to bd held; and 
it is further ! 

2427 ORDERED, that this Court reserves full right and 
jurisdiction to make from time to time such other and 
additional orders as this Court may deem proper in execut¬ 
ing the powers conferred by Section 77B of the Bankruptcy 
Act and in general reserves full right and jurisdiction to 
make from time to time such other and additional orders 
amplifying, extending, limiting or otherwise modifying this 
order and any order now or hereafter made hereih as to this 
Court may at any time seem proper. j 

Dated: New York, N. Y., December 24, 1935. 

ALFRED C. COXEi 
17. S» D. J. \ 


i 
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A True Copy 

CHARLES WEISEE 
Clerk. 

I hereby certify that the bond required by the foregoing 
order has been approved and filed. 

CHARLES WEISEE 
Clerk. 

(Here follow photostats marked 2487 to 2490, inc.) 

2499 Federal Communications ‘Commission 

2500 Docket No. 3336 3337 3338 Com Exhibit 1 Hearing 
before Federal Communications Commission Ward 

& Paul, Official Reporters 

Endorsed: Federal Communication Commission Jan-2 
1936 Received 1st Mail Mail and Files 

' The French Telegraph Cable Company 
(Compagnie Frangaise Des Cables Telegraphiques) 

60 Broad Street 
New York 

Federal Communications Commission 


Re: Applications of the Mackay Radio and Telegraph 
Company, Inc. for modification of licenses, to add Oslo, Nor¬ 
way, to points of communication. 

A. Traffic originating in the United States or transiting 
the United States, transmitted over the lines of The French 
Telegraph Cable Company to Norway during the period 
January 1st. 1935 to October 31st. 1935. 

1. Volume of traffic by messages words and revenue for 
the ten first months of 1935: 

Net to 

Through Outpay- French 



Mges Words 

Rate 

ments 

Cable 

Full rate ordinary 

15 

96 

23.04 

14.78 

8.26 

CDE ordinary 

185 

1959 

282.10 

181.01 

101.09 

Deferred 

377 

3406 

408.72 

262.26 

146.46 

NLT 

212 

6937 

554.96 

355.86 

199.10 

Total. 

.. 789 

12398 

1268.82 

813.91 

454.91 









VOLUME 







1108 
















9490 



fnal for 10 lloathf - 200 # 513 |*> # 2l6 # 66. 
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B. Traffic originating in Norway (or transiting Norway) 
transmitted over the lines of the French Telegraph Cable 
Company to the United States, during the period January 
1st. 1935 to October 31st. 1935: 


I. CDE ordinarv 

1 

24 

9.35 

3 

.70 

5.65 

1 

4 

0.79 

0.31 

0.48 


2 

28 

10.14 

4 

.01 

6.13 


2. Normal routing for every class of traffic: 

a) Normal routing: Radio France Paris-Oslo. 

b) Alternate route: 1. Gt. Northern via Fredericia and 

Danish Cable Danemark-Norway 
2. British-Norvegian Cable. 

c) Capacity available over the cables of the French Tele¬ 

graph Cable Company for traffic to Norway:! 15 to 20 
words per minute. | 

d) Capacity available over the circuits of the connecting 
carriers: Considerably more than 20 words per minute. 

e) Manual relaying points: Normal route: ; Paris Al¬ 

ternate route: Paris-Fredericia or London. 

2501 f) Average delay between New York and Norway: 

5 to 20 minutes. 

3. Division of tolls: i 


a) Normal route: 


French Telegraph Cable Co. 
Transit Charges French Adm. 
Radio France proportion. 


. fcs .16 
. “ .32 


8 cents 6 


Total outpayments . fcs .4|7 or 15 cents 4 


Total (through rate) 


24 cents. 
8 cents. 


b) Alternate route: French Telegraph Cable Co. 8 cents. 

Transit charges French Adm_ fcs .15 

Great Northern Cable . 11 .13 

Danish-Norway cable . 11 .04 

Terminal charges Norway . “ .15 

I 

Total outpayments . fcs .47 or 15 cents 4 

Total (through rate) . j 24 cents. 

4. The normal period of delay between time of receipt at 
operating position and beginning of actual transmission is: 


Less than 1 minute for urgent or urgent Cde messages. 
From 3 to 6 minutes for ordinary and Cde. 

From 20 to 30 minutes for deferred. 
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During the period January 1, 1935 to October 1935 it has 
never been necessary to delay traffic or to divert traffic to 
other carriers. 

II. Total amount of revenue from all traffic transmitted 
over all cables operated by the French Telegraph Cable 
Company which were used during the period January 1, 

1935 to October 31st. 1935 in transmitting messages between 
New York and Norway: $325867.63. 

III. Should the applications of the Mackay Radio and 
Telegraph Company be granted, said Company would not 
perform any service that cannot be performed by existing 
carriers. 

IV. The traffic does not seem sufficient to justify the pro¬ 
posed operation. 

V. As the available facilities of the cable and radio Com¬ 
panies are more than sufficient to handle the traffic from or 
to Norway and also to handle any substantial increase of 
said traffic, the granting of the applications will not serve 
the public interest and will be to the detriment of the Com¬ 
panies actually engaged in the transmission of the messages 
to or from Norway. 

Repectfully submitted in reply to letter from the Federal 
Communications Commission dated December 14, 1935. 

New York, December 27, 1935. 
A. COUGNENC 

i Manager. 

Endorsed: Federal Communications Commission Jan-2 

1936 Received 1st Mail Mail and Files 

2502 Docket No. 3336 3337 3338 Com Exhibit 2 Hearing 
before Federal Communications Commission Ward 
& Paul, Official Reporters 

December 14, 1935. 

The French Telegraph Cable Company, 

60 Broad Street, 

New York, New York. 

Gentlemen: 

In connection with the hearing to be held January 13, 
1936, on the applications of the Mackay Radio and Tele- 
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graph Company, Inc., for modification of licenses (to add 
Oslo, Norway, to points of communication), it is;requested 
that you furnish the Commission by January 6, |1936, four 
copies of answers to the enclosed questionnaire. 

The Commission desires to develop facts, on tHe basis of 
past experience, as to what delay, if any, is caused to urgent 
and full rate messages, separately, because of ;a heavier 
burden of traffic than can be handled over the facilities avail- 

i 

able. Question I, 4, page 2 is designed to discjlose these 
facts. If you cannot answer this question in thje form in 
which it is asked, please give us any information^ based on 
actual experience, bearing on this question. i 

Very truly yours, | 

* HERBERT L. PETTEY, 

* 

Secretary. j 

APN/ao’d | 

Enc. | 

2503 I. With respect to: j 

A. Traffic originating in the United States or 

transiting the United States, transmitted over tlje lines of 
The French Telegraph Cable Company to Norway (includ¬ 
ing traffic via Norway), during the period January 1, 1935 
to October 31, 1935. | 

B. Traffic originating in Norway or transiting Norway, 
transmitted over the lines of The French Telegraph Cable 
Company to the United States (including traffic via the 
United States), during the period January 1, 1935 to Octo¬ 
ber 31, 1935. | 

Give the information requested as follows: j 

1. Volume of traffic by words and revenue, according to 
the following classification, for each month separately: 

FOREIGN—Cable j 

Commercial messages: ! 

Full rate urgent | 

Full rate ordinary ; 

CDE urgent 

CDE ordinary j 

Dpfprrpd 

Letter (DLT and NLT) I 

Greeting (GTG and XLT) 

Miscellaneous 


i 

i 
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Government messages: 

United States 
Foreign 

Press messages: 

Meteorological 

TOTAL FOREIGN—Cable 

2. Normal routing for each class of traffic. 

(a) What is the normal routing for each class of traffic 
between New York and Norway? 

(b) What alternate routes are used or are considered 
practical? List in order of preference. 

2504 (c) What capacity, in words per minute, is avail¬ 

able for this traffic over the cables of The French 
Telegraph Cable Company? 

(d) What capacity, in words per minute, is available for 
this traffic over the circuits of the connecting carriers be¬ 
tween Norway and the point of transfer from or to The 
French Telegraph Cable Company’s system? 

(e) With respect to each route named in answers to Ques¬ 
tions 2 (a) and 2 (b), at what points between New York and 
Norway is manual relaying required? 

(f) What average delay to traffic between New York and 
Norway is caused by this manual relaying? 

3. Explain the division of tolls between The French Tele¬ 
graph Cable Company and other agencies for all message 
traffic between New York and Norway with respect to each 
of the routes given in answers to Questions 2 (a) and 2 (b). 

4. What is the normal period of delay for each class of 
traffic between time of receipt at operating position and be¬ 
ginning of actual transmission? During the period Janu¬ 
ary 1, 1935 to October 31, 1935, was it every necessary to 
delay traffic abnormally or to divert traffic to other carriers 
because of an insufficient number of circuits available at the 
time or because of interruptions to service? If so, upon 
what dates and at what times ? 

II. For the period January 1, 1935 to October 31, 1935, 
give the total amount of revenue from all traffic transmitted 
(1) over all cables operated by The French Telegraph 
Cable Company, (2) over all cables operated by The 
French Telegraph Cable Company which were used during 





I 
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the period in transmitting messages between Newt York and 
Norway, including messages which were destined to or 
originated at other points but which were routed via New 
York and Norway. j 

III. Should the applications of the Mackay Radio and 
Telegraph Company, Inc., be granted, what service would 
Mackay Radio and Telegraph Company, Inc., pet-form that 
cannot now be performed by existing carriers? To what 
extent would its functions be competitive? 

2505 IV. Would the traffic be sufficient to justify the 
proposed operation? 

V. How would the proposed operation affect the traffic 
and income of The French Telegraph Cable Company and 
its ability to serve the public? 

VI. State any other matters deemed relevantj 

2506 Docket No. 3336-37-38 Comm Exhibit 3 Hearing 
before Federal Communications Commission Ex 3 

Ward & Paul, Official Reporters 
Endorsed: R. T. Bartley Rec’d Aug 9-1935 j 
Endorsed: Federal Communications Commission Aug 
9-1935 Received 1st Mail Mail and Files 

I 

Mackay Radio and Telegraph Company 
The International System 

I 

Postal Telegraph-Mackay Radio-Commercial Cables 

All America Cables i 

67 Broad Street ! 

i 

New York 

i 

August 7,1935 

I 

i 

Mr. Herbert L. Pettev, Secretary, 

Federal Communications Commission, j 

Washington, D. C. j 

I 

Dear Sir: ! 

I 

Reference: T-l-MLH-286, T-l-MLH-287 and 1 T-l-MLH- 
288 

This will acknowledge receipt of your letter !of July 24, 
1935. | 

I am enclosing herewith a copy of the contract between 
Mackay Radio and Telegraph Company (Delaware) and 
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the Norwegian Administration of Telegraphs, together with 
my affidavit as to the correctness of this copy. 

I trust this will give the Commission all the information 
which is required at the present time. As soon as executed 
copies are available, we will send a copy, certified by the 
Secretary of the Company in the usual form. 

Yours very truly, 

ELLERY W. STONE 

Encs. 

2507 Endorsed: Federal Communications Commission 
Aug 9-1935 Received 1st Mail Mail and Files 

City, County and State 
Of New York, ss .; 

On the 7th day of August, 1935, before me, personally ap¬ 
peared Ellery W. Stone, Operating Vice-President of 
Mackay Radio and Telegraph Company, a Delaware cor¬ 
poration, who deposes and says: 

1) That as Operating Vice-President of said Mackay 
Radio and Telegraph Company, he is directly in charge of 
operations; that on the fifth day of August 1935 he received 
a letter from Mr. H. H. Buttner, also Vice-President of 
Mackay Radio and Telegraph Company, reporting that an 
agreement had been entered into between the Norwegian 
Administration of Telegraphs and Mackay Radio and Tele¬ 
graph Company for the inauguration of a radio circuit be¬ 
tween Norwav and the stations of Mackav Radio and Tele- 

* V 

graph Company in the United States; that such agreement 
had been initialed by the Director General of the Norwegian 
Administration and by Mr. Buttner as Vice-President of 
Mackay Radio and Telegraph Company. 

2) That attached to the said letter from Mr. H. H. Butt¬ 
ner, dated July 23,1935, there was enclosed copy of the traf¬ 
fic agreement as initialed by Mr. Buttner and the said 
Director General of Norwegian Administration of Tele¬ 
graphs; that the annexed copy is a true and correct copy 
of the agreement so annexed and forwarded to deponent; as 
above set forth. 

3) That as soon as final execution has been arranged, a 
duly certified copy of the executed agreement will be for¬ 
warded to the Federal Communications Commission. 

ELLERY W. STONE 
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Subscribed and sworn to before me, this 7th day of Au¬ 
gust, 1935. 


RAYMOND W. TIGH^ 

(Seal) Kings Co. Clk. No. 36, Kings Co. Reg. ^o. 6040 
N. Y. Co. Clk No. 102, N. Y. Co. Reg No. 6T63 
Bronx Co. Clk No. 7 Bronx Co. Reg. No. 15T36 
Queens Co. Clk No. 349, Queens Co. Regj No. 2068 
Certificate filed in Richmond County 
Commission expires March 30, 1936 


2508 City of New York 

County of New York 
State of New York 


ss.: 


On the third day of September, 1935, before me person¬ 
ally appeared Ellery W. Stone, Operating Vice-President 
of Mackay Radio and Telegraph Company, a Delaware cor¬ 
poration, who deposes and says: 

1. That as Operating Vice-President of said Mackay 
Radio and Telegraph Company he is directly in charge of 
operations; that on the 7th day of August, 1935 he trans¬ 
mitted to the Federal Communications Commission a true 

i 

and correct copy of an agreement entered into between the 
Norwegian Admnistration of Telegraphs and Mackay Radio 
and Telegraph Company, for the inauguration pf a radio 
circuit between Norway and the stations of thb Mackay 
Radio and Telegraph Company in the United States. 

2. That deponent acknowledges receipt of the letter of 
the Federal Communications Commission dated August 29, 
1935 addressed to Mackay Radio and Telegraph |Company, 
in which the latter is requested to furnish the Commission 
with copies of any other contracts, arrangements or under¬ 
standings between the Norwegian Administration of Tele¬ 
graphs and said Mackay Radio and Telegraph Company 
with reference to the establishment and operation of this 
circuit. 

3. That deponent, in reply to said request, states that 
there is no such agreement, arrangement or understanding 
between the Norwegian Administration of Telegraphs and 
Mackay Radio and Telegraph Company aside from that 
submitted. 

ELLERY W. STONE j 

i 




I 

i 

i 
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Subscribed and sworn to before me this third day of Sep¬ 
tember, 1935. 

W J BUEN 

(Seal) Notary Public , 

Richmond County New York 
County Clerk’s No. 876 New 
York County Register’s No. 
88502 

Term Expires March 30,1936 

2509 Endorsed: Federal Communications Commission 
Sep 30 1935 Received 1st Mail Mail and Files 

City of New York, 1 
County of New York, > ss.: 

State of New York. ) 

On this 27th day of September, 1935, before me personally 
appeared Ellery W. Stone, Operating Vice-President of 
Mackay Radio and Telegraph Company, a Delaware corpor¬ 
ation, who deposes and says: 

1. That as Operating Vice-President of said Mackay 
Radio and Telegraph Company he is directly in charge of 
operations and is familiar with the negotiations for the 
contract between said Company and the Norwegian Admin¬ 
istration of Telegraphs, as annexed to his affidavit dated 
the 7th day of August, 1935, and forwarded to the Federal 
Communications Commission enclosed wth his letter of that 
same date, and has access to all records of the company re¬ 
lating thereto; 

2. That he has made careful inquiry of the proper officers 
of International Telephone and Telegraph Corporation and 
its subsidiaries, associated and affiliated companies, and has 
been informed by such officers that there are no contracts, 
agreements, arrangements or understandings, either writ¬ 
ten or oral, between the Norwegian Administration of Tele¬ 
graphs and International Telephone and Telegraph Corpor¬ 
ation or any of its subsidiaries, associated or affiliated com¬ 
panies, relating in any manner to the service, operation or 
control of the proposed circuit for the establishment of 
point to point radiotelegraph service between Oslo, Nor¬ 
way, and Mackay Radio stations in the United States, other 
than the above mentioned contract entered into between the 
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Norwegian Administration of Telegraphs and Mackay 
Radio and Telegraph Company; and further tl^at to the 
best of his knowledge and belief there are no such bther con¬ 
tracts, agreements, arrangements or understandings; 

3. That he has made careful inquiry of the proper officers 

of International Telephone and Telegraph Corpora- 
2510 tion and its subsidiaries, associated and affiliated 
companies, and has been informed by subh officers 
that the station of the Norwegian Administration of Tele¬ 
graphs with which Mackay Radio and Telegraph; Company 
proposes to communicate has not been constructed by 
and/or sold to said Administration by International Tele¬ 
phone and Telegraph Corporation or any of its subsidiaries, 
associated or affiliated companies; and further that to the 
best of his knowledge and belief said station has not been 
constructed by and/or sold to the Norwegian Administra¬ 
tion of Telegraphs by International Telephone i and Tele¬ 
graph Corporation or any of its subsidiaries, associated or 
affiliated companies; | 

4. That he submits, together with this affidavit, affidavit 
of Samuel G. Ordway, Secretary of International Tele¬ 
phone and Telegraph Corporation, with respect to any con¬ 
tracts, agreements, arrangements or understandings relat¬ 
ing to the service, operation or control of the circuits pro¬ 
posed and the construction by and/or sale of the radiotele¬ 
graph station, referred to in Paragraphs 2 and 3 herein¬ 
above ; 

5. That there are no contracts, agreements^ arrange¬ 
ments or understandings, written or oral, between the Nor¬ 
wegian Administration of Telegraphs and Mackay Radio 
and Telegraph Company relating in any manner to the serv¬ 
ice, operation or control of the proposed circuit for the 
establishment of point to point radiotelegraph service be¬ 
tween Oslo, Norway, and Mackay Radio stations in the 
United States, other than the above mentioned contract 
entered into between the Norwegian Administration of Tele¬ 
graphs and Mackay Radio and Telegraph Company, re¬ 
ferred to in Paragraph 1 hereinabove; 

6. That he has made careful inquiry of the proper officers 
of The Commercial Cable Company and has been informed 
by such officers that said Company intends that the circuits 
of Mackay Radio and Telegraph Company withj Oslo, Nor- 
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way, when in operation, will be the normal route for the 
transmission of all messages, not otherwise routed 
2511 by the sender, within the control of The Commercial 
Cable Company, and that he requested Mr. Frank W. 
Phelan, Vice-President of The Commercial Cable Company, 
to execute an affidavit to that effect, which affidavit he sub¬ 
mits herewith. 

7. That there are no contracts, agreements, arrangements 
or understandings, written or oral, between Mackay Radio 
and Telegraph Company and International Telephone and 
Telegraph Corporation or any of its subsidiaries, associ¬ 
ated or affiliated companies, relating in any manner to the 
service, operation or control of the circuits proposed. 

8. That the station of the Norwegian Administration of 
Telegraphs with which Mackay Radio and Telegraph Com¬ 
pany proposes to communicate has not been constructed by 
and/or sold to said Administration by Mackay Radio and 
Telegraph Company; 

9. That it is the intention of Mackay Radio and Tele¬ 
graph Company that nothing contained in Article Eighth of 
the contract between said Company and the Norwegian Ad¬ 
ministration of Telegraphs shall be construed to limit the 
jurisdiction of the Federal Communications Commission 
with respect to charges and services of Mackay Radio and 
Telegraph Company. 

ELLERY W. STONE 

Subscribed and sworn to before me this 27th day of Sep¬ 
tember, 1935. 

J. HAROLD MERRICK 
(Seal) Notary Public, 

Westchester County Certifi¬ 
cate filed N. Y. County 
Clerk’s No. 784 

My Commission Expires March 30, 1936 
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2512 Endorsed: Federal Communications Commission 
Sep 30 1935 Received 1st Mail Mail and Piles 

Mackay Radio and Telegraph Company 

The International System I 

j 

Postal Telegraph-Mackay Radio-Commercial Cables 

i 

All America Cables 
67 Broad Street 

New York i 

I 

September 28th, 1935. 

i 

Herbert L. Pettey, Esq., j 

Secretary, 

Federal Communications Commission, 

Washington, D. C. 

I 

i 

In re: T-l-MLH-286, T-l-MLH-287 and T-l-ULH-288. 

i 

I 

I 

Dear Sir: 

We acknowledge receipt of your letter on the ak>ove men¬ 
tioned subject, dated September 16, 1935, and pursuant 
thereto forward you herewith affidavit of Ellery W. Stone, 
Operating Vice-President of Mackay Radio and Telegraph 
Company, containing the information requested in Para¬ 
graphs 3, 4 and 7 of your letter with respect to Mackay 
Radio and Telegraph Company; affidavit of Samhel G-. Ord- 
way, Secretary of International Telephone and Telegraph 
Corporation, containing the desired information with re¬ 
spect to International Telephone and Telegraph Corpora¬ 
tion, its subsidiaries, associated and affiliated companies; 
and affidavit of Frank W. Phelan, Vice-President of The 
Commercial Cable Company, setting forth the intention of 
said Company with respect to the proposed circuits of 
Mackay Radio to Oslo, Norway. 

In the first “Whereas’’ clause of the contract between 

l 

Mackay Radio and Telegraph Company and the Norwegian 
Administration of Telegraphs, forwarded to you with my 
letter of August 7, 1935, it is recited that the stations in 
Norway with which Mackay Radio will communicate are 
owned and operated by said Administration, and to the best 
knowledge and belief of the undersigned such stations are 


! 


i 
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in fact owned and operated by the Norwegian Administra¬ 
tion of Telegraphs. 

The classes of messages it is proposed to handle over the 
circuit between Mackay Radio and the Norwegian Admin¬ 
istration, and the proposed charges per word for each class 
of message, are as follows: 


48^ per word 
24 ^ 

! 15 ^ 

30 ^ 

12 ^ 

$ 2.00 


y y 
y y 
y y 
y y 


y y 
y y 
y y 
y y 


it ” 
12? ” 


y y 
y y 


Urgent 
Full rate 

CDE—5 word minimum 
CDE—Urgent 
LC Deferred 

NLT—25 word minimum, plus 
8? for each additional word. 
Press 

Government 


In the contract between this Company and the Norwegian 
Administration, it is provided that the charges for service 
will be divided equally between the Company and the Ad¬ 
ministration after the deduction of the outpayments by each 
of them. 

In a desire to facilitate your handling of this appli- 
2513 cation, and having noted that in the case of this Com¬ 
pany’s application for modification of its license so 
as to permit communication with Port-au-Prince, Haiti, you 
desired to know whether the station with which Mackay 
Radio proposed to communicate had been constructed by 
and/or sold to the Government of Haiti by this Company 
or International Telephone and Telegraph Corporation or 
any of its subsidiaries or associated companies, we have 
included in the affidavits forwarded you herewith para¬ 
graphs covering such information with respect to the sta¬ 
tion of the Administration in Oslo, Norway, with which 
Mackay Radio proposes to establish these circuits. 


ENCS. 

Endorsed: 
ceived. 


Very truly yours, 

ELLERY W. STONE 

Operating Vice-President. 

Law Dept. Telegraph Division Oct 25 1935 Re_ 
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2514 Federal Communications Commission Sep 30 1935 
Received 1st Mail Mail and Files 

City of New York, 

County of New York, 

State of New York. 

On the 27 day of September, 1935, before me personally 
appeared Samuel G. Ordway, Secretary of International 
Telephone and Telegraph Corporation, a Maryland corpor¬ 
ation, who deposes and says: 

1. That as Secretary of said International Telephone and 

Telegraph Corporation he is familiar with the negotiations 
for the contract between Mackav Radio and Telegraph Com¬ 
pany and the Norwegian Administration of Telegraphs, as 
annexed to affidavit of Ellery W. Stone, Operating Vice- 
President of Mackay Radio and Telegraph Company, dated 
the 7th day of August, 1935, and forwarded to the Federal 
Communications Commission enclosed with his letter of that 
same date, and has access to all records of International 
Telephone and Telegraph Corporation and its subsidiaries, 
associated and affiliated companies relating to the!proposed 
circuit for the establishment of point to point radiotelegraph 
service between Oslo, Norway, and Mackay Radib stations 
in the United States; j 

2. That there are no contracts, agreements, arrange¬ 

ments or understandings, written or oral, other than that 
above mentioned, between the Norwegian Administration 
of Telegraphs and International Telephone and 'telegraph 
Corporation or any of its subsidiaries, associated or affili¬ 
ated companies relating in any manner to the service, oper¬ 
ation or control of the circuits proposed; j 

3. That there are no contracts, agreements, arrange¬ 
ments or understandings, written or oral, between Interna¬ 
tional Telephone and Telegraph Corporation or any of its 
subsidiaries, associated or affiliated companies and Mackay 
Radio and Telegraph Company, relating in any manner to 

the service, operation or control of the circuits pro- 

2515 posed. | 

4. That the station of the Norwegian Administra¬ 
tion of Telegraphs with which Mackay Radio and Tele¬ 
graph Company proposes to communicate has not been con¬ 
structed by and/or sold to said Administration bjp Interna- 
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tional Telephone and Telegraph Corporation or any of its 
subsidiaries, associated or affiliated companies. 

! SAMUEL G ORDWAY 

Subscribed and sworn to before me this 27th day of Sep¬ 
tember, 1935. 

J. HAROLD MERRICK 
(Seal) Notary Public, 

Westchester Countv Certifi- 
cate filed N. Y. County 
Clerk’s No. 784 

My Commission Expires March 30,1936 

2516 Endorsed: Federal Communications Commission 
Sep 30 1935 Received 1st Mail Mail and Files 

City of New York, j 

County of New York, \ ss.: 

State of New York. I 

On this 28th day of September, 1935, before me person¬ 
ally appeared Frank W. Phelan, Vice-President of The 
Commercial Cable Company, a New York corporation, who 
deposes and says: 

1. That as Vice-President of said The Commercial Cable 
Company he is directly in charge of operations and is fa¬ 
miliar with the practices of said Company in the handling 
of traffic within its control and with the general policy of 
the Company relating to such matters and has access to all 
records of the Company on these subjects; 

2. That he has been informed by the officers of Mackay 
Radio and Telegraph Company, a Delaware corporation, of 
the proposed circuits of that Company with the stations at 
Oslo, Norway, of the Norwegian Administration of Tele¬ 
graphs and that The Commercial Cable Company intends 
that the circuits of Mackay Radio and Telegraph Company 
with Oslo, Norway, when in operation, will be the normal 
route for the transmission of all messages, not otherwise 
routed by the sender, within the control of The Commercial 
Cable Company, including messages received by it from All 
America Cables, Incorporated, and Postal Telegraph-Cable 
Company. 
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3. That there are no contracts, agreements, arrangements 
or understandings, written or oral, between The Commer¬ 
cial Cable Company and the Norwegian Administration of 
Telegraphs or between The Commercial Cable Company 
and International Telephone and Telegraph Corporation or 
any of its subsidiaries, associated or affiliated companies, 
relating in any manner to the service, operatioh or control 
of the circuits proposed to be established by Mackay 
2517 Radio and Telegraph Company with stations in Oslo, 
Norway, of the Norwegian Administration of Tele¬ 
graphs. 

FRANK W. CHELAN 

Subscribed and sworn to before me this 28th day of Sep¬ 
tember, 1935. 


J. HAROLD MERRICK 

(Seal) Notary Public , Westchester County 

Certificate filed N. Y. County Clerk’s No. 784 
My Commission Expires March 30, 1936 

2520 Data Relative to RCAC and Mackay Low-Frequency 

Point-to-Point Radiotelegraph Frequencies 

January! 14, 1936 


Note: (To convert meters to kilocycles divide 300,000 by 
the number of meters) | 


RCA COMMUNICATIONS, INC. 


Call 

Location 

Frequencies 

Remarks; 

WCI 

Tuckerton, N. J. 

18.4 kc. 

First licensed 5/25/22 on 
16800 meters, to commu¬ 
nicate with Germany. 

WGG 

Tuckerton, N. J. 

22.1 kc. 

First licensed 5/28/20 
on 8000 ftieters (later 
changed to 16000 meters) 
to commiinicate with 
France. 

WII 

New Brunswick, N. J. 

21.8 kc. 

First licensed 3/1/20 on 
13600 meters to commu¬ 
nicate with Wales. 

WQK 

Rocky Point, N. Y. 

18.2 kc. 

First licensed 9/30/21 on 

16465 meters to commu¬ 
nicate with Germany. 
This lie. caincelled; next 
one issued 6/29/23 to 
communicate with Berlin 
and Colanto' Italy. 

WRQ 

Marion, Mass. 

% 

23.35 kc. 

First licensed 4/18/22 on 
13900 meters to commu¬ 
nicate with Poland. 

1 

1 

! 

i 

% 

i 
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Call 

Location 

Frequencies 

Remarks 

WRT 

New Brunswick, N. J. 

22.6 kc. 

First licensed 4/13/22 on 
11500 meters to commu¬ 
nicate with Italy. 

WSO 

Marion, Mass. 

25.82 kc. 

First licensed 4/15/20 on 
fy. between 11500 and 
12000 meters to communi¬ 
cate with Norway. 

WSS 

Rocky Point, N. Y. 

18.8 kc. 

First licensed 2/19/26 on 
16120 meters to commu¬ 
nicate with Buenos Aires, 
Warsaw and Pisa. 


MACKAY RADIO & TELEGRAPH CO. 

KGH Hillsboro, Oreg. 34.5,47.5, First licensed 5/12/22 on 

71.26 kc. 3375, 4200, 5500 meters 

to communicate with 
San Francisco and 
Portland, Oregon. 

2521 Data Relative to RCAC and Mackay Low-Frequency Point-to-Point 

Radio-telegraph Frequencies. January 14, 1936. 

KNA Palo Alto, Cal. 39.39,51.68, First licensed 7/21/21 on 

63.18,68.92, 8300, 9400, 14200, 15300 

83.86,97.50 kc. meters to communicate 

with Portland, Oreg. and 
Los Angeles. 

KNR Cleanvater, Cal. 55 36,79.32, First licensed 6/30/21 on 

92.76 kc. 8300, 9400, 14200, 15300 

meters to communicate 
with San Francisco. 

WSY Sayville, N. Y. 32.6 kc. First licensed 12/22/32 

on 32.6 kc. to communi¬ 
cate with Germany, 
France, and Austria, 
Hungary. 

The following information is submitted concerning point- 
to-point radiotelegraph stations of RCAC licensed to com¬ 
municate with Oslo, Norway: 

RCA COMMUNICATIONS, INC. 

Call Location Frequencies 

WAJ Rocky Point, N. Y. 13480 kc. # First licensed to commu¬ 

nicate with Oslo 4/11/33 
(l-MLH-329) 

WEJ Rocky Point, N. Y. 6740 kc. *First licensed to commu¬ 

nicate with Olso 12/12/34 
(T-MLH-92) 

WFX Rocky Point, N. Y. 18980 kc. *First licensed to commu¬ 

nicate with Olso 12/12/34 
(T-l-MLH-98) 

WGG Tuckerton, N. J. 22.1kc. *First licensed to commu¬ 

nicate with Oslo 1/6/26. 

# Applies to these particular stations only—and is not the date when such 
service was inaugurated on high frequencies or on frequencies below 100 kc. 
(see first page) WNK. 
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2522 Data Relative to RCAC and Mackay Low-Frequency Point-to-Point 

Radiotelegraph Frequencies. January 14, 1936. 

MACKAY RADIO & TELEGRAPH CO. (Pending applications) 

(This company is not authorized to communicate with Oslo at the present time. 
The following applications requesting such communication are! now- pending 
before the Commission) j 


WIH Sayville, N. Y. 

WIV Sayville, N. Y. 

WJH Sayville, N. Y. 


6927.5 kc. 


10490 kc. 

13015 kc. 


Application T-l-MLH- 
288, dated 6/24/35 desig¬ 
nated for hearing 10-23- 
35 

Application T-l-MLH- 

286, dated 6/24/35 desig¬ 
nated for hearing 10/23/ 
35 

Application T-l-MLH- 

287, dated 6/24/35 desig¬ 
nated for Rearing 10/23/ 

35 


Endorsed on back of 2522: Docket No. 3336 3337 3338 
Com Exhibit 6 iden Hearing before Federal Cjommunica- 
tions Commission Ward & Paul, Official Reporters 

2523 Federal Communications Commission 

i 

Engineering Department—Telegraph Section 


January 23, 1936. 

i 

Primary purpose for which Frequencies, (in thejband 4000- 
23000 kc) Allocated to Mackay Radio and Telegraph Com¬ 
pany for Fixed Public Service, are licensed by the Com¬ 
mission and registered at the Berne Bureau of the Telecom¬ 
munication Union, (for point-to-point telegraph stations in 
the international and/or overseas service) j 


i 

i 

i 

i 

i 

i 

i 


i 


i 


I 

i 

i 

i 

i 

i 

i 

i 

i 

i 


i 

i 




i 

i 

i 
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The numerals in the columns represent frequencies in kilocycles. 

Stations on Atlantic Coast Stations on Pacic Coast Stations in Hawaii 
To Central & S. America 


To Europe Cuba and W. Indies 

To Hawaii & Far East To U. S. and Far East 

4670 

*7760 

*4665 

*4655 

6927.5 

*8710 

*6875 

*6815 

6935 

*8960 

7655 

*7662.5 

*7737.5 

*9070 

*7670 

*8970 

*7745 

*10170 

*8850 

14755 

*7752.5 

*10180 

*8905 

17420 

8980 

*10820 

8990 

19600 

*9290 

10830 

**10490 


10480 

*14710 

*10890 


**10490 

*14725 

*11510 


10810 1 

*15675 

13000 


**13015 

**16285 

**13015 


*13030 1 

18780 

*13495 


14680 

19580 

*13645 


14695 

19620 

*13750 


**14740 

19740 

*13960 


15385 

20300 

**14740 


**16285 

20980 

*15535 


*16370 ! 


**17140 


**17140 


18260 


19540 


21380 


19560 




Note: 




*means frequency also is licensed for domestic service (re rule 240) 

**means frequency 

is shared with Mackay circuits 

to other regions, as shown 

herein. 




2524 



January 23, 1936. 


Summary of Mackay Radio and Telegraph Company Fre¬ 
quencies ( 4000-23000 kc) 


Number of Frequencies Licensed for Transmission to— 


Mackay 

Transmitting 

Station 

Area Europe 


Central & 
S. America 
Cuba and 
W. Indies 


Atlantic 22 18 

Pacific — — 

Hawaii — — 


Hawaii and U. S., and 

Far East Far East 


23 — 

— 7 


The total number of radiotelegraph frequencies in the 
band 4000-23000 kc licensed to Mackay Radio and Tele¬ 
graph Company for international and/or overseas fixed 
public service is 63. 

31 of these frequencies are licensed also for domestic 
radiotelegraph service within the continental U.S. Of these 
31 frequencies, 2 are below 6000 kc; the remaining 29 being 
above 6000 kc, are subject to Rule 240. 
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Engineering Department - Telegraph seotlon January 23, 1936 

Primary Purpose For Which Frequencies, (In the Band 4000-23000 ko) Allocated to RCA Comunications, Inc., 
for Fixed Public Servioe, Are Lloenaed by the Comnlssicn and Registered at the Berne Bureau of the Tbls- 
ooDinunioation Union, (for point-to-point telegraph stations in the international and/or overseas service). 
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2525 Endorsed: Docket No. 3336 3337 3338 Com Exhibit 

I 

7 iden Hearing before Federal Communications Com¬ 
mission Ward & Paul, Official Reporters : 

i 

(Here follow photostats marked pages 2526 to ^532, incl.) 


2533 Federal Communications Commission 

Engineering Department—Telegraph Section 

j 

January &7, 1936. 

Data showing the total number of radio frequencies (which 
are normally useful for long-distance transoceanic 
point-to-point communication) assigned to! fixed sta¬ 
tions of the United States primarily for point-to-point 
circuits in accordance with The Communications Act 
of 1934. 

I 

_ _ i 

In the Band 10-75 kc Inclusive. 


Operating Agency 

RCA Communications, Inc. 

Mackay Radio & Telegraph Co. 
American Telephone & Telegraph Co. 
Federal Government 


Total U.S. Assigned 


Number of Radiotelegraph 
Frequencies Regularly Assigned 


8 

9 

9* 

21 

47 


Assigned to provide 2 single-sideband commercial telephone channels. 


i 

I 


i 

i 

i 

I 

i 


i 

i 


j 


i 

i 


i 


i 

i 


i 




1138 ! MACKAY RADIO & TELEGRAPH COMPANY, INC., VS. 

In the Band 4000-23000 kc Inclusive. 

Number of Center ** 

Operating Agency Frequencies Regularly Assigned. 


RCA Communications, Inc.) Ill 

RCA Communications, Inc.) *2 

Tropical Radio Telegraph Co. 12 

Globe Wireless, Ltd. 11 

Mackay Radio & Telegraph Co. 84 

Federal-State Marketing Service 2 

Press Wireless, Inc. 35 

Hearst Radio, Inc. 1 

Western Radio Telegraph Co. 2 


U.S. Liberia Radio Corp.) (shared use) 2 
Southern Radio Corp.) 

American Telephone & Telegraph Co.) *24 
Transpacific Communication Co. LTD.) 
Radio Corporation of Puerto Rico *1 
Federal Government 152 


Total number of frequencies 439 

"■Authorized for point-to-point double-sideband commercial telephony; also 
for double-sideband high-quality telephony, communication band width 10 Tcc. 

All other frequencies allocated by the Commission and shown in this tab- 
2534 ulation are authorized for telegraphy (A-l and A-2 emission) except 
RCA Communications, Inc., is authorized to use in addition special emis¬ 
sion for facsimile service and the transmission of addressed program material, 
communication band widths 5 to 15 kc. As a general rule, the majority of fixed 
stations of the Federal Government, operating on frequencies in the band 4000- 
23000 kc, employ radiotelegraphy exclusively. 

""Reference is made to the following rules of the Commission in force Janu¬ 
ary 25, 1936: 

Rule 224 a—“Except for an amateur station, each radio 
station license or other instrument of authorization shall 
designate the type of emission which the station is author¬ 
ized to employ, shall specify the center frequency of the 
frequency band of emission of such width as is authorized 
for the type of emission, and shall specify the frequency 
tolerance in accordance with which the assigned frequency 
shall be maintained. ’ ’ 

Rule 225—L^nless otherwise specified in the instrument 
of authorization, the width of the authorized communication 
band shall be as follows: 


i 






I 
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I 

# 

! Normal 
width of 

Type of emission Frequency the fre- 

range quency 

band of 
I emission 

Kilocycles Kilocycles 

A.l. C. W. Morse telegraphy; printer | 


and slow-speed facsimile 

10- 100 

0.100 

100- 55j) 

.250 


1,500- 6,000 

.500 

• 

6,000-12006 

1.000 

A.2. Tone-modulated CW and 

12,000-28000 

1 

j 

2.000 

ICW 

10- 100 

1 

(1) 


100- 550 

1.500 


1,500- 6,00b 

2.000 


6,000-1200Q 

3.000 

A.3. Commercial telephony: 

12,000-28000 

1 

1 

1 

j 

4.000 

Single sideband 

i 

3.000 

Double sideband 

i 

» 

i 

i 

! 

6.000 

A.4. Visual broadcasting 

Special: 

High-speed facsimile, picture 
transmission, high-quality, 

! 

i 

i 

(1) 

telephony, etc. 

10- 550 

(2) 


1,500-28000 

(2) 


2535 (1) To be specified in the instrument of authoriza¬ 
tion. j 

i 

(2) The authorized width of the frequency band of emis¬ 
sion for special types of transmission shall be specified in 
the instrument of authorization. j 

2536 Endorsed: Docket No. 3336 3337 33^8 Com Ex¬ 
hibit 10 id Hearing before Federal Coifimunications 

Commission Ward & Paul, Official Reporters j 


i 
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2537 F. C. C. Exhibit 11-A Revision of F. C. C. Exhibit 
11 

Federal Communications Commission 


Engineering Department—Telegraph Section 

Data Showing Number of Channels for Fixed Service 
in the Frequency Bands 10-75 kc and 4000-23000 kc Pro¬ 
vided bv the Allocation of Article 7 of the General Radio 
Regulations Annexed to the International Telecommunica¬ 
tion Convention of Madrid in Accordance with Specified 
Separations Between Channels. 


Madrid 

Service 

Allocation 


CZ 

o c 
< o 

© ^ 

© o 

£ M 

r © • 

CO <3 

C<J 

*a x ©* 
s ok 


s W o 
£ £» 


ill 

C3 c3 

^ Ph 

m Q 

2 © ± 

2 © 

cr £ ^5 

CJ S 
U| CO Q 

o ?5 <w 


S 00 
.2 oa 

CM 
2 O 

II 

02 

5.1 

+-> an 
02 

** r* 

o ss 

^ © 

© ^ 
CC ^ 

C5 & 


C © 
/h -*-» 'W 


2 £ 

2 J £ o .2.2 «* 5 


ci u 

%< 

Zfi U 

s § 

• ^■1 

2 © 
C o 
o 

3 r: 

g*S 

2 'J2 
«W ® 

o .2 
© 

.a © 


• si © 

— © .2 
3 S'S 
M cs 3 
© * © 

Ch Ci 
^ p<© 

—- © .fi 
*5 02 

* *-3 © 
£ ~ ©-* 


2 s 


- ^ O 

**'3 J= o? 

5 2° 

•— 


Fixed (10-75 kc) (a) 

Fixed 4000-20000 kc) (b) 

Fixed & Mobile (4000-20000 kc) (c) 
Fixed (20000-23000 kc)*(d) 

Fixed & Mobile (20000-23000 kc)*(e 
Total (4000-20000 kc) (b c) 

Total (4000-23000 kc) (b c d e) 
Total for all bands shown 


156 

176 

** 

605 

694 

2885 

97 

355 

605 

71 

73 

290 

S 

29 

140 

702 

1049 

3490 

781 

1151 

3920 

937 

1327 

• • 


••Separation in this band does not ordinarily exceed 0.8 kc. 

•Useful only during certain parts of the eleven-year sunspot cycle and then 
only for a small part of each 24-hour period. 
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2538 RCA COMMUNICATIONS INC. ! 

' 

Point-to-point telegraph stations operating on frequencies below 100 kc. 

I 

Points of Cjommunica- 


Call Location 
WCI Tuckerton, N. J. 

WGG Tuckerton, N. J. 

WII New Brunswick, N. J. 

WQK Rocky Point, N. Y. 
WRQ Marion, Mass. 

WRT New Brunswick, N. J. 
WSO Marion, Mass. 

WSS Rocky Point, N. Y. 


Frequency Power tion (Primary) 

18.4 kc. 200 KW Amsterdam] Angora, 

Moscow, Beyrouth 

22.1 kc. 200 KW Gothenburg] Oslo, San 

Francisco, Ship subscrib¬ 
ers to press! service 

21.8 kc. 200 KW Montreal, London, Ship 

subscribers | to press ser¬ 
vice 

18.2 kc. 200 KW Paris, Rio de Janeiro, 

Warsaw 

22.35 kc. 200 KW Berlin, Ship subscribers 

to press service 

22.6 kc. 200 KW Brussels, Copenhagen, 

London 

25.82 kc. 200 KW Bogota, Rbme, Vatican 

City | 

18.8 kc. 200 KW Buesnos Aires, Prague, 

Berlin 


KGH 

KNA 


MACKAY RADIO & TELEGRAPH CO. j 

I 

I 

Point-to-point telegraph stations operating on frequencies below 100 kc. 
Hillsboro, Oreg. 

Palo Alto, Cal. 


34.5, 47.5 60 KW & 

71.26 kc. 30 KW 
39.39, 51.68. 5 KW & 
63.18, 68.92, 30 KW 
83.86, 97.50 kc. 


I 

San Franciisco 


KNR Clearwater, Cal. 
WSY Sayville, N. Y. 


55.36, 79.32, 5 KW & 
92.76 kc. 30KW 
32.6 kc. 100 KW 


Portland, Los Angeles, 
Chicago, New York, 
Seattle, and Ship sub¬ 
scribers to press service 
on 97.5 kc. i 
San Francisco 

i 

Berlin, Copenhagan, and 
ship subscribers to press 
service. 


Endorsed: Docket No. 3336, 3337, 3338 Com. Exhibit 12 
Hearing before Federal Communications Cbmmission 
Ward & Paul Official Reporters. | 

2541 Endorsed: Docket No. 3336 3337 3338 Com Ex¬ 
hibit 15 Hearing before Federal Comnjunications 
Commission Ward & Paul, Official Reporters 

i 

January 3, 1935. 

I 

International Telephone & Telegraph Corp., | 

67 Broad Street, j 

New York, N. Y. 

Gentlemen: 

In connection with the hearing to be held January 13, 
1936, on the applications of Mackay Radio & Telegraph 


i 
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Company, Inc., for modification of licenses to add Oslo, 
Norway, as an additional point of communication, it is re¬ 
quested that you be prepared to furnish at the hearing, un¬ 
der the terms of Paragraphs (3) & (5) of the Bills of Par¬ 
ticulars, full information concerning the following: 

Any and all activities of Mackay Radio & Telegraph 
Company, Inc., and/or The International Telephone & Tele¬ 
graph Corporation or any subsidiaries thereof in Norway, 
or in any other country or countries, in establishing and 
developing, or attempting to establish or develop radio¬ 
telegraph circuits. 

A notification, as above, is being sent to all parties re¬ 
spondent and the applicant in the above matter this date. 

Very truly yours, 

JOHN B. REYNOLDS, 

1 Acting Secretary. 

2542 January 3, 1936 

RCA Communications, Inc., 

66 Broad Street, 

New York, N. Y. 

Gentlemen: 

In connection with the hearing to be held January 13, 
1936, on the applications of Mackay Radio & Telegraph 
Company, Inc., for modification of licenses to add Oslo, 
Norway, as an additional point of communication, it is re¬ 
quested that you be prepared to furnish at the hearing, 
under the terms of Paragraphs (3) & (5) of the Bills of 
Particulars, full information concerning the following: 

Any and all activities of Mackay Radio & Telegraph Com¬ 
pany, Inc., and/or The International Telephone & Tele¬ 
graph Corporation or any subsidiaries thereof in Norway, 
or in any other country or countries, in establishing and 
developing, or attempting to establish or develop radio¬ 
telegraph circuits. 

A notification, as above, is being sent to all parties re¬ 
spondent and the applicant in the above matter this date. 

Very truly yours, 

JOHN B. REYNOLDS, 

1 Acting Secretary . 
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i 

2543 January 3, jL936. 

RCA Communications, Inc., 

66 Broad Street, ! 

New York, N. Y. 

Gentlemen: 

In connection with the hearing to be held January 13, 
1936, on the applications of Mackay Radio & telegraph 
Company, Inc., for modification of licenses to hdd Oslo, 
Norway, as an additional point of communication, it is re¬ 
quested that you be prepared to furnish at th6 hearing, 
under the terms of Paragraphs (3) and (5) of the Bills of 
Particulars, full information concerning the following: 

Any and all activities of RCA Communicatiods, Inc., or 
any companies directly controlling or controlled by said 
company in Norway, or in any other country or countries 
in establishing and developing, or attempting toj establish 
or develop radiotelegraph circuits. j 

A copy of a letter being mailed this date to the applicant 
in the above-entitled matter is herewith enclosed! 

I 

i 

Very truly yours, j 

JOHN B. REYN0LDS, 

Acting Secretary. 

Enclosure. ! 

! 

2544 January 3, 1936 

Mackay Radio & Telegraph Company, Inc., 

67 Broad Street, 

New York, N. Y. 

¥ 

! 

Gentlemen: j 

In connection with the hearing to be held January 13, 
1936, on the applications of Mackay Radio & Telegraph 
Company, Inc., for modification of licenses to ddd Oslo, 
Norway, as an additional point of communicatioiji, it is re¬ 
quested that you be prepared to furnish at the hearing, 
under the terms of Paragraphs (3) and (5) of the Bills of 
Particulars, full information concerning the following: 

Any and all activities of RCA Communications, Inc., or 
any companies directly controlling or controlled by said 
company, in Norway, or in any other country or countries, 
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in establishing and developing, or attempting to establish 
or develop radiotelegraph circuits. 

A copy of a letter being mailed this date to RCA Com¬ 
munications, Inc., in the above-entitled matter is herewith 
enclosed. 

Very truly yours, 

JOHN B. REYNOLDS, 

Acting Secretary. 

Enclosure. 

2545 January 3,1936. 

Mackay Radio & Telegraph Company, Inc., 

67 Broad Street, 

New York City. 

Gentlemen: 

In connection with the hearing to be held January 13, 
1936, on the applications of Mackay Radio & Telegraph 
Company, Inc., for modification of licenses to add Oslo, 
Norway, as an additional point of communication, it is re¬ 
quested that you be prepared to furnish at the hearing, 
under the terms of Paragraphs (3) & (5) of the Bills of 
Particulars, full information concerning the following: 

Any and all activities of Mackay Radio & Telegraph Com¬ 
pany, Inc., and/or The International Telephone & Tele¬ 
graph Corporation or any subsidiaries thereof in Norway, 
or in any other country or countries, in establishing and 
developing, or attempting to establish or develop, radio¬ 
telegraph circuits. 

A notification, as above, is being sent to all parties re¬ 
spondent in the above matter this date. 

Very truly yours, 

JOHN B. REYNOLDS, 
Acting Secretary. 

2546 United States of America 

Federal Communications Commission 

Washington, D. C., January 8, 1936. 

Pursuant to Section 412 of the Communications 4-ct of 
1934, I hereby certify that the annexed document is a true 
copy of the Agreement between Mr. T. Heftye, Director- 



I 
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i 

• 

General of Telegraphs, Representing the Government of 
Norway, and Godfrey C. Isaacs, Managing Director of 
Marconi’s Wireless Telegraph Company, Limited, dated 
August 28, 1912, on file in this Commission, and ihat I am 
the proper custodian of the same. 

IN WITNESS WHEREOF, I have hereuntcp set my 
hand, and caused the seal of the Federal Communications 
Commission to be affixed, on this eighth day of January, 
1936. 

HERBERT L. PETTEY, 

(Seal) Secretary. 

I 

Endorsed: Docket No. 3336 3337 3338 Com Exhibit 16 
Hearing before Federal Communications Commission 
Ward & Paul, Official Reporters j 


2547 


Agreement 

I 

between j 

Mr. T. Heftye 

Director-General of Telegraphs j 

Representing the Government of Norway 

i 

and ! 

i 

i 

Godfrey C. Isaacs 

Managing Director of Marconi’s Wireless 
Telegraph Company, Limited 


Dated, August 28th, 1912 


Assigned to Marconi Wireless Telegraph Coihpany of 

America September 12, 1912 

i 

Supplementary Agreement Dated July 22, 1913 Assigned 
to Radio Corporation of America March 27^ 1920 

i 

(Cover not a part of Agreement as executed) 

2548 MEMORANDUM OF AGREEMENT made this 
twenty eight day of August One Thousand iNine Hun¬ 
dred and Twelve between Mr. T. Heftye, Director-General 
of Telegraphs, representing the Government <>f Norway 
(hereinafter called “the Government”) of the first part 


i 
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and Godfrey C. Isaacs, Managing Director of Marconi’s 
Wireless Telegraph Company, Limited (hereinafter called 
“the Company”) of the second part. 

Whereby it is mutually agreed as follows:— 

The Government will cause to be erected at a convenient 
site on the West Coast of Norway a high power wireless 
telegraph station of the Marconi system and the Company 
undertakes to cause to be erected in the vicinity of New 
York a similar high power wireless telegraph station. The 
object of these two stations will be to work together con¬ 
ducting a commercial telegraph service, the Government 
conducting the service in Norway and the Company con¬ 
ducting the Service in America, each bearing the cost of 
conduct of such service. 

The maximum charge per word shall be fcs. 1.20. 

The Government will undertake the acceptance and de¬ 
livery of messages at an inclusive figure not exceeding this 
rate in Norway and the Company undertakes to provide for 
the acceptance and delivery of messages at a figure not 
exceeding this rate in America. 

Both the Government and the Company undertake to 
provide efficient telegraphic communication for the effec¬ 
tive and prompt conduct of a telegraphic service in their 
respective territories. 

The gross receipts derived from the service conducted 
by the two stations at the maximum figure of fcs. 1.20 per 
word, or such other lower rate as may be mutually 
2549 agreed from time to time shall be pooled the Gov¬ 
ernment taking one-half of such pooled receipts and 
the Company taking the other half of such pooled receipts. 

The rate per word to be pooled will be fcs. 1.20 or such 
other rate as may hereafter be agreed, the Government 
undertaking to provide for the acceptance and delivery of 
messages in Norway and such other Countries as may be 
declared by the Government to come within the fcs. 1.20 
zone, and the Company will pool equally at the rate of 
fcs. 1.20 per word all messages originating in America 
within the fcs. 1.20 zone. The Government and the Com¬ 
pany respectively will bear the cost of acceptance and de- 
liverv of messages in the zone within which the fcs. 1.20 
per word rate will apply. 
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Where countries or places are situated outside the fcs. 
1.20 per word zone, there shall be agreed an j additional 
rate per word which shall not exceed the actual cost to the 
Government or the Company for the delivery or collection 
of such messages beyond the fcs. 1.20 per word 2one, which 
additional charge will not be paid into the pooh 
For deferred messages, letter telegrams and press mes¬ 
sages reduced rates will be mutually agreed according to 
circumstances. i 

The duration of this agreement shall he 25 years from 
the date of opening of the service. At the expiration of 
25 years the Government will have the right to renew this 
agreement for a further period and the Company shall re¬ 
new it provided the laws of the United States 6i America 
allow of its being so renewed. 

The Station in America will be erected withput cost to 
the Government and will be the property of the Company 
erecting it. j 

The station in Norway shall be erected by the Com- 
2550 pany at a cost to the Government of £70,000 exclusive 
of site, buildings and foundations, provided that it be 
mutually agreed that the Company supply power plant. 
This station shall be of the latest type, the plant to be 
duplicated and similar in all respects other than power 
and dimensions to those to be constructed for ^he British 
Government. The Norwegian Government shall be entitled 
to all improvements which the Company may introduce in 
Wireless Telegraphy free of all Royalty. Tho Company 
will be entitled to charge only for the supply and fitting of 
any such improvement. 

The Company shall be entitled to ten per cent, of the 
gross pooled receipts from the Norwegian Station. 

Should it be mutually agreed that power can he efficiently 
provided from a power plant in Norway at aj price suf¬ 
ficiently advantageous to the Government the host of the 
station shall then be reduced by the sum of £4,985. The 
equivalent of the cost of the power plant. I 

The Government shall have the right at any time to pay 
to the Company an additional sum of £30,000 in lieu of the 
ten per cent, of the gross receipts hereinbefore referred to, 

I " 

and upon making such payment to the Company the Gov¬ 
ernment shall cease to be under the obligation to pay to 
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the Company the ten per cent, of the pooled gross receipts 
of the Norwegian station. 

The gross receipts of the Norwegian station shall be 
deemed to be half the amount of the pooled receipts as here¬ 
inbefore provided. 

The buildings and foundations in so far as they concern 
the telegraph installation shall be constructed by the Gov¬ 
ernment according to the plans which shall be provided by 
the Company, or if so desired by the Government the Com¬ 
pany will erect the buildings and foundations for the 
2551 account of the Government at actual cost price to the 
Company. 

The Government and the Company respectively under¬ 
take to efficiently conduct a continuous telegraph service 
from their respective stations, each providing able engi¬ 
neers and telegraphists for this purpose. 

The Company guarantees that the two stations shall be 
capable of conducting an efficient continuous telegraph ser¬ 
vice. 

The Company further guarantees that the stations shall 
be completed and ready to conduct a telegraph service 
within twelve months of the completion of the buildings and 
foundations of the Norwegian Station. 

This agreement to become binding upon both parties 
when sanctioned by the Government of Norway and rati¬ 
fied by the Norwegian Parliament, provided that such rati¬ 
fication be prior to the 1st day of March one thousand nine 
hundred and thirteen. 

The Government shall pay to the Company thirty per 
cent. (30%) of the agreed cost of the construction of the 
Norwegian Station upon shipment of the material, thirty 
per cent. (30%) upon delivery on the site of the material, 
thirty per cent. (30%) upon the erection of the station and 
the balance of ten per cent. (10%) one month after the com¬ 
pletion of the erection of the station. 

All the Parties to this Agreement undertake to comply 
with the terms of the International Telegraph Convention 
of St. Petersburg and such modifications as may for the 
time being be in force and also with the International Radio¬ 
telegraphic Conventions of Berlin and London and any 
modifications thereof. 

In the event of any dispute arising out of this agree¬ 
ment it shall be referred to two Arbitrators, one to be 




I 
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nominated by the Government and the other by the Com¬ 
pany. In the event of the two Arbitrators failing to 
2552 agree they shall appoint a third. In the eient of their 
failing to agree upon such third Arbitrator the mat¬ 
ter shall be referred to the International Bureau of Berne 
and their nomination shall be accepted by both parties. All 
parties hereby agree to accept the final decisions of the 
Arbitrators appointed. ! 

This agreement is made in duplicate in the ^English and 
Norwegian languages. j 

In Witness Whereof, the said T. Heftye and Godfrey C. 

Isaacs have hereunto set their hands and seals the day and 
year first above written. | 

T. HEFTYE. | 

i 

I 

Signed, sealed and delivered by the said T. Heftye. 

In the presence of: I 


T. ENGSET. 


GODFREY C. ISAACS. 


Signed, sealed and delivered by the said Godfrey C. 
Isaacs. | 

In the presence of: ! 

GEO. PELLS. 

ARTHUR H. BREWSTER. 

i 

It is agreed that the Marconi Wireless Telegraph Com¬ 
pany of America becomes a party to this Agreement and 
shall be responsible for the carrying out of all the obliga¬ 
tions of Marconi’s Wireless Telegraph Company Limited 
herein contained in so far as they relate to America and 
the hereinbefore mentioned Mr. Godfrey Charles 
2553 Isaacs acting for and on behalf of the Marconi Wire¬ 
less Telegraph Company of America and duly au¬ 
thorized thereunto hereby ratifies and confirms the herein¬ 
before written agreement in so far as the said Marconi 
Wireless Telegraph Company of America may be con¬ 
cerned as witness his hand and seal the 18th September 
1912. | 

For and on behalf of the Marconi Wireless Telegraph Co. 
of America. j 

GODFREY C. ISAACS. 


I 
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Signed, sealed and delivered by the said Godfrey C. 
Isaacs. 

In the presence of: 

GEO. PELLS. 

ARTHUR H. BREWSTER. 


Supplementary Agreement 

MEMORANDUM OF AGREEMENT made the twenty- 
second day of July One Thousand Nine Hundred and Thir¬ 
teen between Mr. T. Heftye, Director General of Tele¬ 
graphs, representing the Government of Norway (herein¬ 
after called 4 ‘the Government”) of the first part, and God¬ 
frey C. Isaacs, Managing Director of the Marconi’s Wire¬ 
less Telegraph Company, Limited (hereinafter called “the 
Company”) of the second part, containing supplements to 
and modifications of the agreement of the 28th of August 
1912 entered into by the said Parties regarding Wireless 
Telegraph Communication between Norway and the United 
States of North America. 

2554 i Whereby it is agreed as follows: 

The period of the Agreement regarding Wireless 
Telegraph communication between Norway and the United 
States of North America, made the 28th of August 1912, 
and of the payment of 10 per cent, of the gross receipts 
from the Norwegian Station named therein may be termin¬ 
able at the expiration of 18 years from the date of opening 
of the service, subject to six months’ notice from the Gov¬ 
ernment. 

If not terminated in this way the period runs for 25 years. 

The Government shall under any circumstances have the 
right to renew the Agreement without any Royalty to the 
Company either in form of a percentage on the gross re¬ 
ceipts or otherwise. The renewal shall be effective for a 
period of 25 years or for a shorter period at the option of 
the Government. 

The third instalment of 30 per cent, of the cost of con¬ 
struction mentioned in the Agreement shall only be payable 
to the Company when the Norwegian Station has for at least 
one month after the completion been proved by satisfactory 
working to be capable of conducting an efficient continuous 
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commercial telegraph service in connection with fthe corre¬ 
sponding Station erected in America by the Coihpany ac- 
cording to the Agreement. The balance of 10 per cent, shall 
be paid one month later. ] 

The said Station in America shall be erected in the neigh¬ 
borhood of Boston and shall be provided with direct tele¬ 
graph communications with the Western Union Telegraph 
Company’s Head Offices in Boston and in New Ybrk by the 
aid of special telegraph wires constructed for thajt purpose. 

This Supplementary Agreement to become binding upon 
both Parties when sanctioned by the Norwegian Govern¬ 
ment. 

2555 Made in duplicate in the English and 1 Norwegian 
languages. ! 

In Witness Whereof the said T. Heftye and Godfrey C. 
Isaacs have hereunto set their hands and seals tile day and 
vear first above written. 1 

GODFREY C. ISAACS. 

I 

i 

Signed, sealed and delivered by 
the said Godfrey C. Isaacs. | 

In the presence of: j 

ARTHUR H. BREWSTER. 

GEO. PELLS. 

T. HEFTYE. 

Signed, sealed and delivered by 
by the said T. Heftye. j 

In the presence of: I 

T. ENGSET. | 

! 

I 

It is agreed that the Marconi Wireless Telegraph Com¬ 
pany of America becomes a party to this Supplementary 
Agreement and shall be responsible for the carrying out of 
all the obligations of Marconi’s Wireless Telegraph Com¬ 
pany, Limited herein contained in so far as they relate to 
America, and the hereinbefore mentioned Mr. Godfrey 
Charles Isaacs acting for and on behalf of the Marconi 
Wireless Telegraph Company of America and dnly author¬ 
ized thereunto hereby ratifies and confirms the hereinbefore 
written Supplementary Agreement in so far ks the said 
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Marconi Wireless Telegraph Company of America may be 
concerned. 

As witness his hand and seal the twenty-second day 
2556 of July One Thousand Nine Hundred and Thirteen, 
i For and on Behalf of the Marconi Wireless 
Telegraph Company of America 

1 GODFREY C. ISAACS. 

Signed, sealed and delivered by 
the said Godfrey Charles Isaacs. 

In the presence of: 

! ARTHUR H. BREWSTER. 

GEO. PELLS. 


I, Edwin Courtney Walker, of the City of London Notary 
Public by Roval Authoritv dulv admitted and sworn do 
hereby certify That the annexed Supplementary Agree¬ 
ment was this* day signed sealed and delivered in due form 
of law by the therein-named Godfrey C. Isaacs in my pres¬ 
ence and in that of the other attesting witnesses. Further 
that the Agreement following the said Supplementary 
Agreement was this day signed sealed and delivered in due 
form of law by the said Godfrey C. Isaacs acting for 
and on behalf of the Marconi Wireless Telegraph Company 
of America therein named in my presence and in that of 
the said attesting witnesses. Further that the signature 
“Godfrey C. Isaacs” subscribed at foot of both of the 
aforesaid documents is in each case in the real handwriting 
of the said Godfrey C. Isaacs. Therefore full faith should 
be given thereto in Judicature and thereout. 

Whereof an Act being required I have granted these 
Presents under my Notarial Firm and Seal to serve and 
avail when and where need may require. 

London, the twenty-third day of July in the Year 
2557 of our Lord One Thousand Nine Hundred and Thir¬ 
teen. 

Quod vide, 

E. COURTNEY WALKER, 

Not. Pub. . 
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j 

Forevist tilbekraeftelse av ovenstaaende underskrift av 
herr Edwin Courtney Walker, notary public, hcrsteds. 

Det norske generalkonsulat i London den 23 jpli 1913. 

WALDIMAR ECKELL, 

GeneMkonsul. 

I 

i 

For Value Received, Marconi Wireless Telegraph Com¬ 
pany of America, a corporation of the State of New Jersey, 
party of the first part, hereby assigns and transfers to 
Radio Corporation of America, a Delaware corporation, its 
contract with the Government of Norway, and wdth Godfrey 
C. Isaacs, Managing Director of Marconi Wireless Tele¬ 
graph Company, Ltd., dated the 28th day of Akigust, 1912, 
and also contract supplemental thereto between the party 
of the first part and the same parties, dated the 22nd day of 
July, 1913. 

Radio Corporation of America above mentioned hereby 
accepts said assignment and transfer and agrees to per¬ 
form all the agreements required by the said contracts to 
be performed by the Marconi Wireless Telegraph Com¬ 
pany of America, and to save the Marconi Wireless Tele¬ 
graph Company of America harmless from all claims on ac¬ 
count thereof. j 

In Witness Whereof, the parties hereto have caused these 
presents to be signed by their duly authorized officers, and 
their corporate seals to be affixed the 27th day of 
2558 March 1920. j 

MARCONI WIRELESS TELEGRAPH 
COMPANY OF AMERICA j 

E. J. NALLY, 
Vice-President . 

(Seal of Marconi Wireless Telegraph 
Company of America) 

Attest: i 

L. MacCONNACH, | 

Asst. Secretary. 

RADIO CORPORATION OF AMERICA, 

j 

E. J. ijTALLY, 
President . 


(Seal of Radio Corporation of America) 
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Attest: 

L. MacCONNACH, 

Asst. Secretary. 

For value received the undersigned hereby consents to 
the foregoing assignment of March 27, 1920 of Marconi 
Wireless Telegraph Company of America to Radio Cor¬ 
poration of America. 

MARCONI'S WIRELESS TELEGRAPH 
COMPANY, LTD. 

By GODFREY C. ISAACS, 

Managing Director. 

Dated, London, England, this 16th day of March 
2559 1923. Administration des Telegraphes du Royaume 
de Norvege 
Le directeur General 
I 5783/23. 

Kristiania, le 4th January 1924. 

Radio Corporation of America, 

64, Broad Street, 

N?w York. 

Gentlemen, 

With reference to your letter of the 19th February 1923 
I beg to inform you that in conformity with the authoriza¬ 
tion given by the Norwegian Government the Assignment 
by Marconi Wireless Telegraph Company of America to 
Radio Corporation of America, dated 27th March 1920, of 
the Contract with the Norwegian Government, dated 28th 
August 1912, and the Supplemental Agreement, dated 22nd 
July 1913 is hereby approved by the Norwegian Telegraph 
Administration. 

I have the honour to be, 

Gentlemen, 

Your obedient Servant, 

(Sgd) signature illegible 

1 (Sgd) ENGSET. 

(5309) 

2563 Docket No. 3336 3337 3338 RCAC Exhibit 2 Hear¬ 
ing before Federal Communications Commission 

o 

Ward & Paul, Official Reporters 
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j 

Agreement 

I 

Between Emile Girardeau (On behalf of American Radio 
Company of New York and Compagnie Generale de 
Telegraphie sans Fil) j 

I 

and 

i 

i 

Edward J. Nally (On behalf of Marconi Wireless Telegraph 

Co. of America) 

i 

j 

Dated September 2,1919 

j 

i 

i 

i 

Relating to the Sale of Tuckerton, N. J., Station, Patent 

Rights and Exchange of Traffic 

Assigned to Radio Corporation of America by Edward J. 
Nally and Marconi Wireless Telegraph Company of 
America, Dec. 12, 1919 j 

i 

(Cover not a part of Agreement as executed) 

I 

2564 Agreement made the second day of September 1919 
between Monsieur Emile Girardeau actiig on behalf 
of the American Radio Company of New York and on be¬ 
half of the Compagnie Generale de Telegraphie sans Fil 
(hereinafter called the French Company) of 7^ Boulevard 
Haussmann, Paris, of the one part and Mr. Edward J. Nally, 
acting on behalf of the Marconi Wireless Telegraph Com¬ 
pany of America Limited of 233, Broadway, i New York, 
(hereinafter called the American Company) of the second 
part, whereby it is agreed as follows: ! 

(1) Monsieur Girardeau agrees to sell to the American 
Company all the right title and interest of the American 
Radio Company, and of the French Company if any in the 
Tuckerton Wireless Telegraph Station which shall be deliv¬ 
ered to the American Company at the time and in whatever 
condition it may be when handed back to the American Ra¬ 
dio Company by the Navy Department. 

(2) The American Radio Company and the French Com¬ 
pany grant to the American Company the exclusive license 
to use in the United States of America and its dependencies 
including Cuba the Goldschmidt Patents but without any 
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guarantee as to the validity of patent or any responsibility 
on their part other than to give that which they possess. 

(3) The French Company grants to the American Com¬ 
pany exclusive license to use all their Patents, present and 
future for twenty-five years, i.e., up to the end of 1945, in 
the United States of America and its dependencies includ¬ 
ing Cuba. 

(4) In consideration of this agreement the American 
Company withdraws all claims against the American 
Radio Company and the French Company and the French 
Company indemnifies the American Company against any 
claims or liabilities incurred prior to the release of the sta¬ 
tion by the Navy Department in respect to the Tuck- 

2565 erton station, the sale to the American Company be¬ 
ing free of all encumbrances, the French Company 
reserving to itself the right to all benefits which may have 
accrued through or to the station up to the date when the 
Navy Department will return the station to the American 
Radio Company. 

(5) Upon delivery of the station by the American Radio 
Company the American Company shall pay to the French 
Company on behalf of the American Radio Company one 
million Francs and at the end of 1920 subject to the Ameri¬ 
can Radio Company having delivered the station to the 
American Company a further payment of one million francs 
shall be made by the American Company to the French 
Company on behalf of the American Radio Company, and 
thereafter the American Company shall make to the French 
Company fifteen yearly payments commencing at the end of 
the year 1921 of a minimum of thirty thousand dollars, these 
payments however to be increased whenever after the year 
1923 the Gross Receipts for the year of the American end 
from the Tuckerton station or otherwise in respect of 
French traffic either direct to, from or through France shall 
amount to one million dollars then the yearly payment shall 
be computed upon the basis of twelve per cent of the net 
profits derived from such French circuit or circuits up to a 
total maximum payment in each year of sixty thousand dol¬ 
lars. The Gross Receipts and Net Profits shall be certified 
by the Chartered Accountants of the American Company 
whose certificate shall be accepted by both parties. 
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(6) In. the event of the French Government at; any time 
authorizing or permitting a competitive Compahy to the 
Compagnie Generale de Telegraphie sans Fil to conduct a 

transatlantic service with stations other than those belong- 

_ 

ing to the American Company, then from the date of open¬ 
ing of such service all obligation upon the American Com¬ 
pany to pay yearly instalments in respect of tlje present 
agreement shall cease. 

2566 (7) The American and the French Companies 

agree that their stations will conduct a telegraph ser¬ 
vice together each side undertaking to give preference to the 
other both as regards traffic and tariffs so long a^ the other 
is able to handle the whole of the traffic offered, j 

(8) There shall be a similar agreement with regard to all 
stations in the French Colonies and Protectorates erected 
owned or controlled by the French Company or in respect of 
which the French Company holds any interest], and the 
French Company agrees that its stations shall give equal 
preference to all stations in the United States of America 
owned or controlled by the American Company op in which 
the American Company holds any interest. 

(9) The French Company shall act as exclusive agents of 
the American Company in France and Colonies jin respect 
of all questions concerning traffic and tariffs. j 

In Witness Whereof the parties hereto have duly executed 
these presents the day and year first above written. 

EMILE GIRARDEAU 

I 

I 

I 

Signed by Mr. Emile Girardeau 
in the presence of 
GODFREY C. ISAACS 

EDWARD J. NALLY 

I 

Signed by Mr. Edward J. Nally 
in the presence of ! 

GEO. PELLS 

I 

This agreement is to be interpreted as dealing throughout 
with both Wireless Telegraphy and Wireless ^elephony, 
and shall be assignable to the Radio Corporation which is 
now in contemplation in association with the General Elec¬ 
tric Company of America. j 

E. J. N. | E. G. 
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2567 Whereas by an agreement dated the 2d day of Sep¬ 
tember, 1919, between Monsieur Emile Girardeau act¬ 
ing on behalf of the American Radio Company of New York 
and on behalf of the Compagnie Generale de Telegraphie 
sans Fil (hereinafter called the French Company) of 79 
Boulevard Haussmann, Paris, of the one part and Mr. Ed¬ 
ward J. Nally, acting on behalf of the Marconi Wireless 
Telegraph Company of America of 233 Broadway, New 
York (hereinafter called the American Company) of the 
second part, whereby it was agreed that Monsieur Emile 
Girardeau agrees to sell to Marconi Wireless Telegraph 
Company of America all the right, title and interest of the 
American Radio Company and of the French Company, if 
any, in the Tuckerton Wireless Telegraph Station, which 
shall be delivered to the Marconi Wireless Telegraph Com¬ 
pany of America at the time and in whatever condition it 
may be handed back to the American Radio Company by the 

. Navy Department upon certain terms, conditions and for 
certain payments in the said agreement fully set forth, as 
by a copy of the said agreement, hereto annexed and to 
which reference is made for greater certainty, more fully 
and at large appears, 

Now, therefore, in compliance with the terms of a resolu¬ 
tion of the Board of Directors of the Marconi Wireless Tel¬ 
egraph Company of America, passed on November 20, 1919, 
and in pursuance of the terms of the postscript to the said 
agreement, the Marconi Wireless Telegraph Company of 
America and Edward J. Nally, for good and valuable con¬ 
sideration to them passing, do hereby sell, assign, transfer 
and set over to Radio Corporation of America, a corpora¬ 
tion formed under the laws of the State of Delaware, the 
said agreement of September 2, 1919, and all the property, 
rights and privileges therein mentioned and agreed to be 
sold to the Marconi Wireless Telegraph Company of Amer¬ 
ica or the said Edward J. Nally, thereby vesting in Radio 
Corporation of America all the right, title and in- 

2568 terest of the Marconi Wireless Telegraph Company 
of America and the said Edward J. Nally in the same. 

And, in consideration of this transfer and assignment, 
Radio Corporation of America hereby agrees to carry out 
and perform all the obligations in the said contract under¬ 
taken and to be performed by the Marconi Wireless Tele- 
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graph Company df America or the said Edward J. Nally, in¬ 
cluding specifically the making of the payment^ to the said 
French Company and the agreement between the Marconi 
Wireless Telegraph Company of America and the French 
Companies to conduct a telegraph service together. 

In Witness Whereof the said Edward J. Nally has hereto 
subscribed his name and the Marconi Wireless Telegraph 
Company of America has caused this agreement to be exe¬ 
cuted by its President and attested by its Secretary under 
its common seal and Radio Corporation of America has 
caused the same to be executed by its President and attested 
by its Secretary under its common seal this jL2th day of 
December, 1919. 

I 

EDWARD J. NALLY, 

MARCONI WIRELESS TELEGRAPH 
COMPANY OF AMERICA. 

By JOHN W. GRIGGS, President. 
(Seal of Marconi Wireless Telegraph 

Company of America) j 

Attest: C. J. ROSS, Secretary. j 

RADIO CORPORATION OF ^.MERICA. 

By EDWARD J, NALLY, President. 

I 

(Seal of Radio Corporation of America) 

Attest: C. J. ROSS, Secretary. 

I 

2569 Docket No. 3336 3337 3338 RCAC Exhibit 3 Hear¬ 
ing before Federal Communications Commission 
Ward & Paul, Official Reporters 

i 

i 

Traffic Agreement j 

Between Compagnie Generale de Telegraphie Sans Fil and 

Radio Corporation of America 


i 

i 

i 

Dated August 3, 1920 j 

I 

(Cover not a part of Agreement as executed) 


i 


i 
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2570 Paris, 3st August 1920 

Compagnie Generate de Telegraphie sans Fil 

79, Boulevard Haussmann 

Paris 

Dear Sirs, 

We suggest the following as a basis for a traffic agree¬ 
ment between the United States and France: 

Inauguration of the Service. 

A public radio service between the United States and 
France to be commenced not later than November 1st 1920. 
Programme of Installation and Exploitation 
The exploitation will comprise three periods as follows: 

1) —The period of immediate exploitation, which is to 
begin not later than November 1st 1920; and which is not to 
continue more than 10 months from that date. During this 
period the service shall be carried on by means of the exist¬ 
ing stations mentioned below in their present condition or 
as they may be improved. 

2) —The period of provisional exploitation, which, follow¬ 
ing upon the period of immediate exploitation, shall termi¬ 
nate on September 1st 1922. 

3) —The period of normal exploitation, which shall follow 
the period of provisional exploitation. 

1 Period of Immediate Exploitation. 

In the United States, during the period of immediate ex¬ 
ploitation, the Tuckerton station provided with an high fre¬ 
quency alternator shall be devoted in priority to the Franco- 
American service. 

2571 In France, during this period, the service shall be 
carried on by the Lyons station or the Croix d’Hins 

station (Bordeaux) or both. One or the other of these sta¬ 
tions shall at all times give priority to the traffic of this cir¬ 
cuit. 

Period of Provisional Exploitation. 

In the United States during this period, the Tuckerton 
station shall have available at least two high-frequency- 
alternators, the normal power in service being 200 KW. 

In France, during the same period, the Lyons and the 
Croix d’Hins stations shall each have duplicate high-fre- 


4 
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quency machines, the normal power in service! being 200 

KW. | 

Two receiving stations, each comprising two sets of re¬ 
ceiving instruments, and situated on two sites, a sufficient 
distance apart, shall be available in each countrjr. Each of 
these stations shall be equipped with the most perfect re¬ 
ceiving apparatus, capable of recording good signals of me¬ 
dium strength at a speed of at least 100 five-letter words per 
minute, without disturbance from the corresponding trans¬ 
mitting station. 

i 

Period of Normal Exploitation. 

I 

! 

In the United States during this period, a modem extra¬ 
powerful station situated in the neighborhood of New York 
shall be set apart in priority for this service. 

In France, during the same period, a modern! extra-pow¬ 
erful station situated in the neighborhood of Pajris shall be 
set apart in priority for this service. 

A modern extra-powerful station shall be defined by the 
following specification applying both to the Ufiited States 
and to France, viz: ! 

a)—The station shall possess at least two high frequency 
alternators, each capable of furnishing to the aekal either a 
current of at least 600 amperes or a power of at least 400 
KW. | 

2572 b)—The station shall be provided with power from 

two different sources, each capable of supplying suf¬ 
ficient electric energy to operate the station at full power. 

c)—It must be possible to operate the transmitting sta¬ 
tion at a speed of at least 200 five letter words a minute 
when working at full power. 

Two receiving stations each comprising two sets of re¬ 
ceiving instruments shall be available in each country. 
Each receiving station shall be equipped with apparatus 
suitable for receiving good signals of a medium strength at 
a speed of at least 200 five-letter words per mifiute without 
disturbance from the corresponding transmitting station. 

Each party reserves at all times during the teum of this 
agreement, the right to substitute for any station called for 
herein, another equivalent or better station. 
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Traffic. 

a) The traffic shall be conducted, accounted for and set¬ 
tled for in accordance with the regulations of the interna¬ 
tional conventions as well as with the laws and decrees of 
the countries concerned which are or may be in force at any 
time during the term of the agreement. 

b) The rate per message passing through a radio station 

shall comprise: 

1— A basic wireless rate, 14 cents a word in the United 
States or 70 centimes in France, which belongs to the sta¬ 
tion transmitting the message, no corresponding charge be¬ 
ing made by the receiving station. 

2— The French terminal rate, 15 centimes a word, which 
belongs to the French, whichever way the massage 

passes. 

2573 3—The American first zone rate, 3 cents a word, 

which belongs to the R. C., whichever way the mes¬ 
sage passes. 

4—Any additional ‘ 4 other-line pay-outs” as, for example, 
when the message is sent beyond the first zone in the United 
States or outside the 15 centimes zone in Europe. 

2, 3 and 4 shall be settled for in the gold-currency of the 
country of the station to which they are due. 

c) —No change shall be made in the rates fixed above, ex¬ 
cept by mutual agreement and except that the rates charged 
in any country, whose currency is depreciated, may be in¬ 
creased not more than enough to cover the depreciation. 

Reduced rates for deferred, press and other special ser¬ 
vices may be fixed by mutual agreement. 

For messages of the French and of the United States 
Government, the radio rate shall be reduced by half. 

Service messages shall be exchanged free of all charges, 
except for actual “other-line pay-outs”, if any. 

General Provisions 

The agreement shall remain in force until November 1st 
1945, and shall be renewable subsequently by tacit consent 
for periods of five years, unless a year’s previous notice be 
given by one of the parties for the purpose of bringing the 
agreement to an end at the expiration of any period. 

If after service is established hereunder either side fails 
for ten consecutive days to furnish service, except in case 
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of force majeure, the other party may serve noticC by cable 
that this contract will be cancelled. Thereupon, ui^less with¬ 
in eight days from receipt of such notice the party in default 
resumes service, this contract is cancelled. 

2574 In operating their respective stations, the parties 
shall most earnestly and diligently co-operhte for the 
common benefit to secure a successful, constant, Up-to-date, 
accurate, speedy, reliable and profitable service. 

The R. C. shall connect its stations with New^York and 
the French shall connect their stations with Paris by effi¬ 
cient, reliable and direct means of telegraphic or telephonic 
communication. I 

I 

The covenants of R. C. to reserve stations ih priority, 
shall cease to be binding on it when any commercial radio¬ 
messages other than press messages between Ftanee and 
United States shall be regularly sent or regularly received 
as a public service otherwise than under this contract and, 
in such a case, the division of radio-tolls above provided for 
shall, if R. C. so demands, be altered to the extent that each 
sending station shall remit to the receiving station in gold 
francs one half of the radio-rate for each taxable jword (for 
example, it would now remit 35 centimes-gold for each ordi¬ 
nary commercial paid word) sent by such station and re¬ 
ceived by a station of the other party in addition to the 
settlement under 2, 3 and 4 above. 

This is all on the understanding that the R. C. assumes as 
between the parties full responsibility for the quality and 
performance of the American stations hereunder' and that 
the C. S. F. assumes as between the parties full responsibil¬ 
ity for the quality and performance of the French stations 
hereunder, whoever may own or operate such stations. 

I 

I 

Yours truly, j 

i 

RADIO CORPORATION OF AMERICA, by 

E. J. NALLY 
President 

i 

i 


i 

i 


i 

i 

i 

i 

i 

i 

I 

i 

i 

i 

i 


i 
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2575 1 [Translation—Original in French] 

Compagnie Generale de Telegraphie Sans Fil 

79 Boulevard Haussmann, 

I/AL. Paris, 4th August 1920. 

Radio-Corporation of America 
233 Broadway- 
New York City 

Sirs, 

We have the honor to acknowledge the receipt of your let¬ 
ter of August 3rd, 1920, indicating to us the basis of a radio 
traffic agreement between the United States and France. 

We think it probable that an agreement can be concluded 
along the main lines of your letter. 

Kindly accept, gentlemen, the assurances of our distin¬ 
guished consideration. 

E. GIRARDEAU, 

Managing Director. 

2576 Paris, 23rd August, 1920. 

Societe Francaise Radio-Electrique, 

79, Boulevard Haussmann, 

Paris. 

Dear Sirs, 

Referring to the traffic agreement proposed in our letter 
of August 3rd 1920, to you, in view of the decision of the 
American Navy Department to handle the communications 
in question under the American law, until the Radio Com- 
poration is prepared to handle such communications, it is 
understood that the communications will be so handled 
until that time, and that facilities furnished by the French 
for such communication shall be considered, so far as the 
requirements to furnish facilities in such traffic agreement 
are concerned, as furnished for communication with the 
Radio Corporation, up to the time when the Navy Depart¬ 
ment is required by law to discontinue commercial service. 

Yours very truly, 

RADIO CORPORATION OF AMERICA, 

E. J. NALLY, 

President . 
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2577 [Translation—Original in French] 

i 

Compagnie Generale de Telegraphie Sans Fil 

Paris, 8th November, 1920. 

Radio Corporation of America 
233 Broadway- 
New York. 

i 

l 

I 

Gentlemen, 

We have the honor to inform you that we have jbst signed 
with the French Government a contract by which the latter 
gives us a concession on wireless service and in particular 
gives to our company the necessary authority to carry out 
traffic between France and the United States according to 
the conditions that you offered in your first letter of the 3rd 
of August 1920. (conditions of traffic). 

We hereby state that we accept literally all tjie clauses 
proposed by you without any modification. j 

We thus fulfill the obligations that we had undertaken in 

^ i 

paragraph 4 of your second letter of August 3rd, 1920 and 
we would be glad if you would kindly deliver an official cer¬ 
tificate of it. 

In execution of paragraph 5 (second clause) of said sec¬ 
ond letter of August 3rd, 1920 we hand you herewith an ex¬ 
tract from Chapter 13, Article 33 of the said concession, this 
extract citing the paragraphs which pertain to the French- 
American service. j 

We also send you a copy of Annex No. 3 whic^ has to do 
with the same service. Will you please acknowledge receipt 
of them? ! 

Please accept, etc. 

E. GIRARDEAU 

Delegate Administrator. 

2578 [Translation—Original in French] 

Extract from the Convention signed between t^ie French 
State and the Compagnie Generale de Telegraphie Sans Fil, 

29th October, 1920. j 

Chapter XIII 

Miscellaneous Clauses 

Article XXXIII.—Provisional service. Froni the time 

of the signature of the present agreement, the Aclministra- 


i 

i 
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tion will have the right to take advantage of the traffic 
agreements of the Company with all companies working 
stations situated in foreign countries, in order that commu¬ 
nication may immediately be opened in the public service 
between these foreign stations and the French stations that 
the Administration may utilize provisionally for this com¬ 
munication and within the time limits left open by the ser¬ 
vice to which the Government stations are used by the Ad¬ 
ministration. 

The said communication for private traffic with all sta¬ 
tions belonging to foreign companies joined by contract to 
the Compagnie Generale de Telegraphie Sans Fil will cease 
to date from the putting into service of the Company’s sta¬ 
tions. 

Certified copy conforming to the traffic conditions ac¬ 
cepted by the Radio Corporation of America for service be¬ 
tween France and the United States is annexed to the pres¬ 
ent agreement. 


The Administration will inform the company within one 
month from the date of the signature of the present con¬ 
vention if it decides to open to private traffic under the con¬ 
ditions of the preceding paragraphs of the present article a 
provisional service with the Radio Corporation of America. 
The opening of this service must take place one month at 
the latest after a notification by the Government to the com¬ 
pany. 

2579 [Translation—Original in French] 

Annex No. 3 to the Convention of October 29th 1920. 

; (Article 33, Paragraph 3). 

Traffic Conditions 

Radio Corporation—Compagnie Generale de T. S. F. 

2580 Traffic Conditions 

Accepted by the Radio Corporation under date of August 
3rd, 1920. 

Traffic. 

(a) Traffic will be directed, reckoned and regulated in 
conformity with the regulations of the international conven- 
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tion as well as the laws and decrees of the interested coun- 

• I 

tries which are or may be in force at any time; during the 
course of the present agreement. j 

(b) The rate applicable to every message usmg the radio 

circuit will include:— ! 

1— A basic wireless rate, 14c per word in | the United 

States, or 70 centimes in France which will belong to the 
station transmitting the message without any Increase of 
rate for the receiving station. j 

2— The French terminal rate, 15 centimes per !word which 

belong to the French whatever be the route thken by the 
message. i 

3— The American rate for the first zone, 3b per word 

which shall belong to the Radio Corporation whatever be 
the route taken by the message. | 

4— All additional “other-line” charges as fpr example 
when the message is sent bevond the first zone in the United 

%/ i 

States or outside of the 15 centimes zone in Europe. 

The rates set forth in paragraphs 2, 3, and 4 yrill be regu¬ 
lated in gold currency of the country of the station to which 
they may be due. j 

(c) No change will be made to the fixed rates! here above 
except by mutual accord and except whebe the rates 

2581 imposed in a country whose currency may be de¬ 
preciated may be increased by a sufficient difference 
to cover the depreciation. ! 

The reduced rates for deferred service and press and 
other special services may be fixed by mutual j agreement. 

For messages of the French and United States govern¬ 
ments, the wireless tax will be reduced one halfl 

Service messages will be exchanged free ! except for 
“other line” charges if there be any. 

I 

General Measures. j 

The present agreement will remain in force ufitil the first 
of November 1945 and will be renewable thereafter by tacit 
agreement for periods of five years unless notice of one . 
year be given by one of the parties with the object of put¬ 
ting an end to the present agreement at the expiration of a 
period. j 

If after the service shall have been established one or the 
other of the parties interrupts it during ten j consecutive 

I 

• i 

♦ 

i 

i 


i 

I 
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days, the case of force majeure excepted, the other party 
may give notice by cable that the present contract will be 
annulled. Consequently unless the party at fault has again 
taken up service within a delay of eight days from the re¬ 
ceipt of this notice the present contract will be broken. 

In carrying on the business of their respective stations 
the parties must co-operate in the sincerest and most dili¬ 
gent way for the common benefit, with the object of assur¬ 
ing a satisfactory, constant, modern, exact, rapid, sure and 
profitable service. 

The Radio Corporation w T ill connect its stations with New 
York and the French Company will connect its stations wfith 
Paris by efficacious, sure and direct means of telegraphic 
or telephonic communication. 

The agreements of the Radio Corporation to reserve its 
stations by priority will cease to be obligatory for it when 
commercial wireless messages other than press mes- 
2582 sages between France and the United States may be 
regularly sent or regularly received by the public 
service otherwise than under the conditions of the present 
contract; and in this case the division of wireless rates here¬ 
tofore prescribed shall be, if the Radio Corporation so de¬ 
mands, modified in such a way that each transmitting sta¬ 
tion will send to the receiving station in Gold francs the 
half of the wireless rate for each paid word (for example it 
would send at present 35 centimes gold for each ordinary 
commercial paid word) sent by this station and received by 
a station of the other party in addition to the regulations set 
forth in paragraphs 2, 3, and 4 above. 


It is further understood that the Radio Corporation as¬ 
sumes, between the parties, full responsibility for the qual¬ 
ity and capabilities of the American stations, and that the 
Compagnie Generate de Telegraphie Sans Fil assumes, be¬ 
tween the parties, the full responsibility for the quality and 
operation of the French stations no matter who may be the 
owners or the operators of this station. 

Sincerely yours, 

RADIO-CORPORATION OF AMERICA, 

E. J. NALLY 

President 
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Certified translation in conformity. 

E. GIRARDEAU. j 

i 

Delegate Administrator . > | 

Seen: The Under Secretary of State of Post^ and Tele¬ 
graphs, L. DESCHAMPS. ! 

2583 December 3rd, 1920. 

Mr. Emile Girardeau, j 

Compagnie Generale de Telegraphie sans Fil, 

79 Boulevard Haussman, j 

Paris. I 


Dear Mr. Girardeau, j 

I have your favor of November 8th and not^ with plea¬ 
sure that your company accepts literally without any modi¬ 
fication all the clauses proposed by me, that is,| by my sev¬ 
eral letters of August 3rd, 1920. j 

I also note your statement that you have closed a contract 
with the French Government, under date of October 29th, 
1920, by which you say the latter gives your coiripany a con¬ 
cession to carry on traffic with stations in foreign countries, 
with specific mention of the traffic agreement between your 
company and the Radio Corporation of Americi. 

I acknowledge receipt of copies accompanyihg your let¬ 
ter; first: of paragraph 3, article 33, being a Clause under 
which the French Government reserves the right to engage 
in commercial traffic with companies in various foreign na¬ 
tions, with special reference to the proposed: service be¬ 
tween France and the United States; and, second: of annex 
3 of said contract which is a verbatim certified copy of a 
portion of my first letter to you of August 3rd. 

I note your request that as a consequence of your obtain¬ 
ing the above mentioned contract with the French Govern¬ 
ment, I formally acknowledge fulfillment by you of the obli¬ 
gations undertaken by your company under paragraph 4 of 
my second letter of August 3rd. This I gladly do, but con¬ 
ditionally, however, until such time as the Government, as 
provided under said paragraph 3, under 'the reserva- 
2584 tion of a mere right to engage in comniercial traffic 
with our company pending readiness of your com¬ 


pany to open service, assumes definite obligation to engage 
in such commercial traffic with us; and, also, until such time 





1170 MACKAY RADIO & TELEGRAPH COMPANY, INC., VS. 


after having undertaken such commercial traffic with us, the 
Government demonstrates that during the restricted time 
their stations are not engaged in handling State business as 
provided in said paragraph 3, they are in a position to ren¬ 
der a service conforming substantially to that outlined by 
me in my proposal to your company. 

Subject to the foregoing conditions, I beg to advise that I 
consider the proposal as submitted by me, followed by your 
unqualified acceptance of all the provisions thereof, as con¬ 
stituting a valid and binding agreement between our respec¬ 
tive companies. 

Very truly yours, 

E. J. NALLY 

ejn-wbm President. 

2585 PC AC Ex. 4 

International Telephone and Telegraph Corporation 

Annual Report 1934 
(Seal) 

New York—1935 

2586 International Telephone and Telegraph 

Corporation 

Annual Report 1934 
(Seal) 

New York—1935 

2587 ! International Telephone and Telegraph 

Corporation 
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i 
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Directors 


Arthur M. Anderson 
Sosthenes Behn 
F. Wilder Bellamy 
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2588 


Lansing P. Reed 
In Memoriam 


Robert Fulton Cutting 
1852-1934 


The Board of Directors of the International Telephone 
and Telegraph Corporation join in the universal expres¬ 
sion of sorrow at the passing away of Robert Fulton Cut¬ 
ting at Tuxedo Park, New York, on September 21st, 1934. 

The Directors have ever been mindful of the invaluable 
services which Mr. Cutting has so unselfishly gendered as a 
member of the Board of Directors and record their deep 
and sincere appreciation of those services, j 
His sound judgment, his sterling character^ his pure in¬ 
tegrity and his rare courtesy and personal charm will ever 


i 

i 
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be an inspiration to his associates on the Board and to all 
who are interested in the progress of the Corporation. 

The Directors record their deep gratitude for the rare 
privilege of association with Mr. Cutting during these 
years and, likewise, their sense of the loss which the Cor¬ 
poration has sustained in his death, together with their 
own personal regard for this high-minded gentleman and 
valued friend whose fellowship they shall no longer enjoy. 

2589 Annual Report 


International Telephone and Telegraph Corporation 

May 7, 1935. 

To the Stockholders: 

During 1934 most countries of the world experienced a 
continuation of the moderate upward trend of business ac¬ 
tivity. The volume of world business as indicated by data 
compiled from various statistical reports was between 
eight and ten per cent over 1933, which year was approxi¬ 
mately thirteen per cent over 1932. Details of these statis¬ 
tics indicate that, in varying degrees, all but relatively few 
countries participated in the improvement. While internal 
business activity showed substantial improvement in most 
countries, resulting in the aggregate in the recovery of some 
sixty per cent of the ground lost from 1929 to 1932, inter¬ 
national trade, due to exchange control restrictions, high 
tariffs and numerous other hampering causes, continued to 
shrink with the result that international trade in 1934 at¬ 
tained only approximately thirty-four per cent of the vol¬ 
ume for 1929. 

The majority of units comprising the manufacturing and 
telephone operating branches of your Corporation benefited 
from the recovery in internal business in most countries. 
These benefits, however, were offset to some extent by the 
shrinkage in international trade which reduced the volume 
of cable and radio traffic and had a retarding effect on ex¬ 
port sales by the manufacturing companies. 

Income Account 

Operations for the year ended December 31, 1934 resulted 
in consolidated net income after all charges of $2,079,570, 
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as compared with $694,126 for 1933, an improvement 
2590 of $1,385,444, as shown in the following com¬ 
parison of condensed consolidated income accounts 

for those years: j 

Year 1934 Year 1933 Increase 

I 

I 

Gross earnings (including gross profit on 

sales of manufacturing companies)... $79,258,493 $73,959,948 $5,298,545 

Operating expenses . 64,296,856 60,943,766 3,353,090 

Net earnings . $14,961,637 $13,0^.6,182 $1,945,455 

i 

Income deductions (see page 8). 7,112,317 6,5^2,306 560,011 


7,112,317 


560,011 


Net income before interest on Deben¬ 
ture Bonds . $7,849,320 $6,463,876 $1,385,444 

Interest on Debenture Bonds. 5,769,750 5,769,750 . 


Net income . $2,079,570 


5,769,750 . 

-i- - 

$694,126 $1,385,444 


I 

Note: Amortization of bond discount and expense in the amount of $585,381, 
which was included in operating expenses in the 1933 annual j report, has been 
included in the above and other statements in this report under income deduc¬ 


tions in order to state the 1933 income account* on a basis 
that of 1934. 


comparable with 


The amount of net income before debenture interest, con¬ 
tributed by each major class of activity, is shown in the 

I 

following comparative statement: j 

Increase 

or 

Year 1934 Year 1933 (Decrease) 

Telephone and radio telephone operations $3,226,064 $4,706,289 $(1,480,225) 

Manufacturing. 4,498,850 2,116,524 2,382,326 

Telegraph, cable and radio telegraph op¬ 
erations (loss) .(1,440,979) (1,796,530) 355,551 

Other income—net (including interest, 
dividends and miscellaneous non-op¬ 
erating income as detailed on page 7, 
less headquarters and miscellaneous 

expenses). 1,565,385 l,437j593 127,792 

Net income before interest on Deben¬ 
ture Bonds of International Tele¬ 
phone and Telegraph Corporation... $7,849,320 $6,463j876 $1,385,444 

Each class of operations reflected improvements with the 
exception of the telephone operating companies, the net in¬ 
come of which declined from $4,706,289 in 1933 ito $3,226,064 
in 1934, a decrease of $1,480,225. This reduction is due 
primarily to the additional loss sustained by the Cuban 
Telephone Company; to the use during 1934 of the 
2591 lower average free market rates of exchange instead 
of official rates in converting to U. S. dollars the op- 

| 

j 

i 

i 


i 


















1174 MACKAY RADIO & TELEGRAPH COMPANY, INC., VS. 


erating results of certain of the telephone operating com¬ 
panies ; and to increased provisions for depreciation. 

Net income from manufacturing companies increased 
from $2,116,524 in 1933 to $4,498,850 in 1934, an improve¬ 
ment of $2,382,326. While a part of this increase is attrib¬ 
utable to appreciation in certain foreign exchange values as 
related to U. S. dollars, the major portion of the improve¬ 
ment is the result of a greater volume of sales combined 
with relatively lower production costs. 

Telegraph, cable and radio telegraph companies con¬ 
tinued to operate at a loss although the combined net loss 
from these activities was reduced from $1,796,530 in 1933 
to $1,440,979. 

Interest , Dividend and Miscellaneous Non-Operating In¬ 
come — 


A comparative statement summarizing the major items of 
interest, dividend and miscellaneous non-operating income, 
including income from the Spanish Telephone Company, is 
presented in the following schedule: 


Increase 

or 

Interest Income— Year 1934 Year 1933 ( Decrease ) 

Compama Telefdnica Nacional de Espaiia $1,642,991 $1,931,379 $(288,388) 

Other .. 

Dividend Income— 

Compania Telefdnica Nacional de Espaha. 

Other . 

Miscellaneous Non-Operating Income— 

Royalties and fees for services. 

Profit on retirement of capital stock by 
Commercail Pacific Cable Company.... 

Rents. 

Miscellaneous. 


1,061,314 

1,015,740 

45,574 

1,310,261 

1,575,045 

1,108,682 

1,128,274 

201,579 

446,771 

1,579,678 

1,142,771 

436,907 

266,363 

176,061 

799,225 

132,461 

535,740 

266,363 

43,600 

263,485 

$8,410,938 $6,995,047 $1,415,891 


The decrease in interest income from Compania Tele¬ 
fonica Nacional de Espana resulted from partial liquidation 
of advances made since 1924, offset to some extent by in¬ 
creased rates of exchange in conversion of pesetas into 
U. S. dollars. The higher rates of exchange account 
2592 for the increase in dividends received from the Span¬ 
ish Company as there was no increase in the dividend 


rate. 
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Other interest income represents, in the main, jmterest re¬ 
ceived or accrued on miscellaneous investment^ and long 
term receivables. j 

Sundry miscellaneous and non-operating income includes 
such items as cash discounts, commissions, miscellaneous 
service fees, etc. which, in general are of a recurring nature. 


Charges of Associated Companies and Other Income De- 
. ductions — ! 

Charges of associated companies, the accounts of which 
are consolidated, and other income deductions $ re detailed 
in the following schedule: ! 


Charges of Associated Companies— 

Interest on funded debt. 

Other interest charges. 

Amortization of bond discount and expense 

Dividends on preferred stock. 

Minority common stockholders’ equity in 

net income or ( losses ). 

Interest on intercompany notes endorsed by 

Parent Company (see page 23). 

Charges of International Telephone and Tele¬ 
graph Corporation— 

General interest. 

Amortization of bond discount and expense 

Total. 


Increase 

or 

Year 1934 Year 1933 (Decrease) 

I 

$3,869,432 $3,558j966 $310,466 

802,986 877^979 (74,993) 

87,526 74il44 13,382 

515,568 516jj750 (1,182) 

34,692 (471,890) 506,582 

1,238,900 l,37l]494 (132,594) 


51,976 113]626 (61,650) 

511,237 511J,237 . 


$7,112,317 $6,552^306 $560,011 


The increase in interest on funded debt of associated com- 

I 

panies in the amount of $310,466 is accounted for mainly 
by interest of the Shanghai Telephone Company for the full 
year 1934, on Shanghai Dollars 10,000,000 principal amount 
of Series B, First Mortgage 6% Silver Debentures issued 
May 1, 1933 and Shanghai Taels 6,000,000 principal amount 
of Second Mortgage Loans dated December 30, 1933. The 
proceeds of the above issue and the loans were utilized in 
liquidating advances previously made to that company by 
International Telephone and Telegraph Corporation. 

The decline in other interest charges of associated com¬ 
panies and general interest charges of International Tele¬ 
phone and Telegraph Corporation is partly attributable to 
debt reductions made during the year. 

The net change of $506,582 in minority common 
2593 stockholders’ equity in net income or losses, reflects 
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mainly the improved results of the associated companies 
in which these minority equities exist. 

Miscellaneous Comments on Income Account — 

As heretofore, the accounts of the Companla Telefonica 
Nacional de Espana (Spanish Telephone Company) have 
not been consolidated, but interest, dividends and fees for 
services from that Company in the amount of $3,783,924, as 
stated in U. S. dollars, are included in the consolidated in¬ 
come account. The net earnings of the Company, after pro¬ 
vision for depreciation as explained on the following page, 
were in excess of interest and dividends paid. A condensed 
English translation of the annual report issued by the Span¬ 
ish Telephone Company will be sent to any stockholder 
upon request, as soon as the report is available. 

As explained in previous annual reports of the Corpora¬ 
tion, sales are made by the manufacturing companies to as¬ 
sociated operating companies at prices which are compar¬ 
able with prices charged Governments and other large cus¬ 
tomers. Profits on such sales are not eliminated from the 
consolidated accounts, if less than 8% on the investment al¬ 
located thereto. In 1934 sales to associated operating com¬ 
panies amounted to approximately 10.95% of the total sales, 
and the net profits on such intercompany sales were less 
than 8% on that portion of the investment properly allo¬ 
cated to such intercompany business. 

The consolidated provision for depreciation for 1934, 
which has been provided on substantially the same basis as 
for the year 1933, amounted to $9,762,506 as compared with 
$8,966,649 for the preceding year. It has been the general 
policy of the Corporation to follow the straight-line method 
of depreciation, based on the estimated life of the proper¬ 
ties, rather than the retirement reserve method. In the case 
of three of the largest operating units consolidated herein, 
namely; United River Plate Telephone Company, Limited, 
Postal Telegraph and Cable Corporation and Associated 
Companies and the Rumanian Telephone Company, the 
properties of which were extensively rebuilt or rehabilitated 
after acquisition by your Corporation, depreciation has been 
provided at rates wdiich are substantially less than straight- 
line rates. The depreciation provided by these companies 
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during 1934, however, has been sufficient to cover expendi- . 
tures for current renewals and replacements of plant. The 
future policy of depreciation relative to Postal! Telegraph 
and Cable Corporation and Associated Companies will re¬ 
ceive consideration in connection with a solution respecting 
the affairs of that company, as referred to on page 
2594 21. In the case of the Spanish Telephone Company, 
the accounts of which are not consolidated herein, 
depreciation and amortization has been provided in accor¬ 
dance with the minimum rates established by ^ts contract 
with the Spanish Government, which rates are below 
straight-line depreciation rates. 

Total taxes increased $1,045,900, which is mainly attribu¬ 
table to increased taxable income and to additional United 
States Federal income and Capital Stock taxe^ under the 
1934 Revenue Act. This act prohibits the filing of consoli¬ 
dated tax returns by the Corporation and its dorbestic asso¬ 
ciated companies. 

Charges for research and development are Absorbed in 
current expenses. j 

Foreign Exchange j 

A substantial part of the operations of the System com¬ 
panies is carried on in currencies other than Ul S. dollars 
and in preparing the statement of consolidated income ac¬ 
count such currencies have been converted into Ij. S. dollars 
at average rates of exchange for the period. Open market 
rates have been used for all countries which exercise no ex- 

I 

change control. For countries which do exercise control but 
allow for both an official and free exchange market, either 
the lower free market rates or average rates at which funds 
have been remitted have been used. These exchange rates 
have been used for conversion of all items of revenue and 
expense except depreciation, which has been calculated at 
the average rates of exchange used in converting the prop¬ 
erty accounts as explained in the following paragraph. This 
results in the aggregate in the conversion of that expense 
item at exchange rates higher than current rates^ which has 
the effect of depreciating the full dollar book values of the 
properties. 

Net current assets of associated companies operating in 
foreign countries have been converted at the fitee or open 
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market rates in effect at the end of the year. Plant and 
other fixed asset and liability accounts have been converted 
at rates of exchange in existence at the dates of acquisition, 
modified to the extent that additions since that date have 
been converted at average rates in effect when the respec¬ 
tive transactions took place. These conversions have re¬ 
sulted in a net exchange increment of $3,565,220 since Jan¬ 
uary 1, 1933, which increment has been accumulated in a 
special foreign exchange reserve. 

The consolidated net income for 1934 is after setting aside 
an appropriation to the foreign exchange reserve of an 
amount of $400,000 as a special provision against a 
2595 possible decline in the value of currencies of certain 
foreign countries, for which the official exchange 
rates have been used, but in which countries there are re¬ 
strictions against the free transfer of funds at such official 
rates. 

Balance Sheet 

The consolidated balance sheet as of December 31, 1934 is 
presented on pages 26 and 27 of this report and in the fol¬ 
lowing pages comments and explanations are made on the 
more important items contained therein. 

Current Assets and. Current Liabilities — 

Net current assets at the close of the year amounted to 
$29,231,020 as compared with $18,898,920 at the end of 1933, 
an increase of $10,332,100. The improvement in consoli¬ 
dated net current position is summarized in the following 


statement: 

December SI, 

1934 1933 Increase 

Current Assets . $89,455,060 $77,416,824 $12,038,236 

Current Liabilities . 60,224,040 58,517,904 1,706,136 


Net current assets . $29,231,020 $18,898,920 $10,332,100 


Total cash in banks and on hand in various currencies, 
computed at December 31,1934 rates of exchange, amounted 
to the equivalent of $33,302,700 as compared with $17,422,- 
448 on December 31,1933, an increase of $15,880,252. Of the 
total System cash, $23,759,807 was in foreign countries and 
approximately $21,489,714 of that amount was on deposit in 
countries having some form of governmental regulations 
against the free transfer of funds. 
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The substantial increase in System cash duripg the year 
is, in the main, the result of the issuance and ^ale by the 
Spanish Telephone Company of Pesetas 100,600,000 par 
value of preferred stock. The proceeds of this issue were 
utilized by that company to liquidate, in part, advances 
made by International Telephone and Telegraph Corpora¬ 
tion since 1924. In addition, a substantial part of the in¬ 
crease in cash balances in Spain resulted from the sale of 
investments in bonds of the Spanish Telephone Company as 
shown on page 13. Because of shortage of foreigrn exchange 
and existing exchange regulations, funds amounting to $15,- 
560,787 at the end of the year were on deposit in Spain but 
are not available, at present, for New York requirements. 

Reserves considered to be adequate were provided for 
such accounts receivable as may prove to be uhcollectible. 
These reserves amounted to $2,471,561 at the end of the 
year. 

2596 Inventories of manufacturing and sales companies 
were valued on the basis of cost or marketj whichever 
the lower, and those of operating companies weife stated at 
cost or reproduction values. ; 

Notes and loans payable to banks were reduced by $2,- 
423,655 during the year, of which amount $l,0f40,000 was 
applied against notes payable to several New York banks 
by three of the System telephone operating companies, un¬ 
der an agreement of guarantee and endorsement between 
International Telephone and Telegraph Corporation and 
the banks as explained in more detail on page 23. These 
notes amounted to $23,920,000 at the end of 1934 as com¬ 
pared with an original amount of $27,000,000 ad of Febru¬ 
ary 1, 1932. A substantial part of the remainder of notes 
and loans payable to banks amounting to $8,378,j583, repre¬ 
sents current banking credits of manufacturing companies, 
the amounts of which vary in accordance with thd volume of 
business. Notes and loans payable to banks haye been re¬ 
duced from the peak of $43,714,941 at the close of 1931 to 
the amount of $32,298,583 payable at December 31,1934. 

There were no other changes of major importance in the 
current position of the Corporation during 1934. 
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Plant, Property, Equipment, Etc .— 

Consolidated plant, property, equipment, etc., as of De¬ 
cember 31,1934 totalled $410,149,197. This amount includes 
certain items of intangibles which cannot be segregated in 
the accounts of associated companies and also includes $91,- 
477,286 representing the net excess of the book values of in¬ 
vestments in associated companies over the values thereof 
as shown on the books of such associated companies on the 
respective dates of acquisition. The balance of deprecia¬ 
tion reserves accumulated prior to dates of acquisition 
amounting to $63,919,278, has been deducted from the con¬ 
solidated plant, property and equipment accounts. The 
values shown are, in general, stated in terms of historical 
cost and do not purport to represent either present realiza¬ 
ble or replacement values. 

Since 1930 the Corporation has adhered closely to the 

general policy of limiting expenditures for new construction 

to the minimum necessarv to meet the demands of service 

* 

and to meet manufacturing requirements. This policy has 
been followed throughout the year under review. 

In the following schedule there is shown as of December 
31, 1934, an approximate segregation of the consolidated 
plant, property and equipment account by major classifica¬ 
tions of operations and a corresponding segregation 
2597 of the bonds and preferred stocks of associated com¬ 
panies, outstanding in the hands of the public: 


Plant 

Property, 

Equipment 

Etc. 

Telephone and radio telephone companies. $209,000,000 

Telegraph, cable and radio telegraph companies— 

Postal Telegraph and Cable Corporation and As¬ 
sociated Companies . 110,000,000 

All America Cables, Incorporated . 34,000,000 

Manufacturing companies . 43,000,000 

Miscellaneous companies . 14,000,000 


Bonds and 
Preferred 
Stocks Out¬ 
standing 

$22,622,844 

79,843,510 


2,109,620 

3,225,000 


$410,000,000 $107,800,974 


There are also outstanding in the hands of the public, 
debenture bonds of International Telephone and Telegraph 
Corporation in the principal amount of $122,661,100. 
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Investments in and Advances to Associated Company not 
Consolidated and Other Companies — ! 

As stated on page 9, the accounts of Companfa Telefonica 
Nacional de Espaiia (Spanish Telephone Company), as 
heretofore, have not been consolidated. Investments in and 
advances to that company are summarized below: 

I 

December 31, \ Increase or 

1934 1933 j ( Decrease) 

Investments, at cost— 


Common Stock . $23,245,606 $23,079,023 $ 166,583 

Preferred Stock . 5,706 9,014 (3 £08) 

Bonds . 5,124,516 ( 5,124,510) 


Total investments. $23,251,312 $28,212,547 $(4,961,235) 

Advances . 22,866,603 31,634,262 ( 8,767,659) 


Total investments and advances.. $46,117,915 $59,846,80^ $(13,728,894) 

The decrease of $5,124,510 in the investment in bonds of 
the Spanish Telephone Company represents sales of these 
securities during the year. ! 

Advances receivable from the Spanish Telephone Com¬ 
pany reflected a net reduction of $8,767,659 during 1934, 
which reduction was brought about by the payment to the 
Corporation, in pesetas, of the major part of the proceeds of 
an issue of pesetas 100,000,000 of preferred sto^k, which is¬ 
sue was underwritten by a syndicate of Spanish bankers. 

This reduction in the account was partially offset by 
2598 the balance of interest, dividend and other charges 
which were not remitted in full on account of existing 
exchange regulations. 

It is the policy of the Corporation to issue and sell locally, 
wherever practicable and when conditions permit, securities 
of associated companies, as a means of financing their nat¬ 
ural growth. Our experience tends to show th^t such local 
financing, which in recent years has been carried out in 
Spain and China, results in enhanced interest a|nd goodwill 
on the part of the public. 

Investments in and advances to other companies, (i. e., 
companies in which the Corporation or any of its associated 
companies do not hold sufficient equity to constitute voting - 
control) are summarized below as of December 31,1934: 
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Cuban American Telephone and Telegraph 

Company. 

Sumitomo Electric Wire and Cable Works, 

Limited. 

Compania Telegrufico-Telefonica del Plata. 
United Incandescent Lamps and Electrical 

Company, Limited . 

Societe Anonyme Lignes Telegraphiques 

et Telephoniques. 

Societe Italiana Reti Telefoniche Interur* 

bane. 

Constantinople Telephone Company, The... 
Rediffusion Neuchatel (Societe Anonyme).. 
Telegrafia Ceskoslovenska Tovarna na Tele- 
grafy a Telefony Akciova Spolecnost.... 
Miscellaneous. 


nvestments 

Advances 

Total 

$7,358,330 

$ 43,204 

$7,401,534 

2,889,282 

107,630 

2,996,912 

1,100,455 


1,100,455 

1,074,200 


1,074,200 

980,000 

1,666 

981,666 

792,679 

346 

793,025 

145,420 

633,883 

779,303 

511,352 


511,352 

365,721 


365,721 

179,851 


179,851 

247,924 

4,081 

252,005 

23,738 

194,630 

223,368 

115,410 

33,062 

148,472 

679,951 

65,518 

745,469 

*16,469,313 

$1,084,020 

$17,553,333 


The investments listed above are for the most part stated 
at cost, with the exception that values of certain of the se¬ 
curities were written down in previous years. 

A substantial part of the advances to other companies 
included above, represents current accounts receivable aris¬ 
ing in the ordinary course of business. In cases where there 
are accounts receivable and accounts payable of a current 
nature from the same company, the items have been netted 
in the balance sheet. 

2599 The investment in stock of L. M. Ericsson Tele¬ 
phone Company, Limited which represents approxi¬ 
mately 30% of the stock outstanding was written down to 
its underlying book value as of December 31, 1931. The re¬ 
ports of the L. M. Ericsson Telephone Company, Limited 
indicate that the Company has steadily improved its earn¬ 
ings and financial position during recent years. 

During 1934 a part of the outstanding capital stock of the 
Commercial Pacific Cable Company was retired at par, re¬ 
sulting in a reduction in this investment in the amount of 
$733,637. 

The book value of investments of the Parent Company in 
and advances to associated and other companies as of De- 
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cember 31, 1934 are segregated in terms of percent of the 
total investment by major activities as follows: 

Percent 
of Total 

Telephone operations, including radio telephone .i. 62.02% 

Telegraph, cable and radio telegraph operations.j. 20.12% 

Manufacturing .+. 16.64% 

Miscellaneous .I. 1.22% 

_ 

Total .j. 100.00% 

j 

The Corporation is not dependent upon any single source 
of revenue as the activities are diversified among tele¬ 
phone, telegraph, cable and radio operations and manu¬ 
facturing. Neither is the Corporation dependent upon the 
economic condition of any one country as the foregoing in¬ 
vestments are divided among various countries, as shown 
in the following classification: i 


Percent 
of Total 


Argentina. 26.74% 

•United States.22.13% 

Spain . 15.87% 

Chile . 4.95% 

Mexico . 4.81% 

England . 4.17% 

Germany . 3.37 % 

Cuba . 3.16% 

Rumania. 2.78% 


Other Countries 


Percent 
of Total 


I 

France . j . 2.27% 

Sweden .1. 1.83% 

Brazil . \ . 1.45% 

Hungary .j,. 1.37 % 

China !.L. 1.15% 

Japan .[.88% 

Peru .I.80% 

Puerto Rico.L.68% 

Belgium ...42% 

. 1.17% 


* Includes investments in cable companies. 

I 

I 

Deferred Receivables and Miscellaneous Investments — 

! 

Deferred receivables and miscellaneous investments 
amounting to $7,068,656 represent mainly receivables which 
are not due in the year 1935 and investment^ in foreign 
government securities 

I 

2600 Special Deposits — 


Special deposits are made up of numerous items but 
represent mainly, guarantee deposits on sales contracts by 
manufacturing companies, workmen’s compensation de¬ 
posits, guarantee deposits in connection witji operating 
concessions and sinking fund deposits. I 


i 


i 
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Reserve for Revaluation of Assets , Etc .— 

The creation of the reserve for revaluation of assets and 
the related capital write down program effected as of De¬ 
cember 31,1932 was explained in detail in the annual report 
for 1932. At the end of 1933 the unapplied balance in the 
reserve amounted to $9,268,071 which was reduced during 
1934 to $6,451,374 as a result of completing further revalua¬ 
tions of assets of associated companies in accordance with 
the principles for which the reserve was created. 

Employees 7 Benefit and Pension Reserves — 

It is the policy of the Corporation and of those associated 
companies which have adopted the International Telephone 
Pension Plan to accumulate reserves for pensions on an 
actuarial basis. The major part of these reserves are in¬ 
vested in the assets of the respective companies and have 
not been segregated in specific trust funds. Provision is 
made each year for the currently accruing liability. In ad¬ 
dition, in the case of those companies where the initial lia¬ 
bility (which existed at the time of their adoption of the 
plan) was not set up by a special appropriation from sur¬ 
plus, the deficiency is being amortized by additional an¬ 
nual provisions. A biennial census is taken of the em¬ 
ployees and pensioners for the purpose of computing the 
actuarial liability and for determining the amount of the 
accruals required to carry out this policy. 

Provision for pensions during 1934, including interest 
accretions credited to the reserve, exceeded payments 
charged against the reserve by the amount of $714,984. The 
apparent decrease in the balance of the reserve on Decem¬ 
ber 31, 1934 as compared with the balance on December 31, 

1933, is attributable to reclassification during 1934 of 
pensions funds of certain companies deposited with Trus¬ 
tees. Previously, these pension funds were classified as 
special deposits, but in the balance sheet at December 31, 

1934, they were treated as a discharge of a corresponding 
amount of pension liability, and accordingly, were deducted 
from the pension reserve. 
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Reserves for Contingencies, Etc .— 

I 

I 

The consolidated reserves for contingencies,! in respect 
of claims, guarantees, taxes, etc., aggregated $786,093 on 
December 31, 1934, and it is estimated that this 
2601 amount should be adequate to cover any losses that 
may result from such contingent liabilities. 

I 

I 

Audits \ 

The accounts of the Corporation and of all associated 
companies have been audited for 1934 by independent firms 
of public accountants. The Auditors’ Report covering the 
consolidated and Parent Company balance sheets as of De¬ 
cember 31, 1934 and the statements of income and earned 
surplus accounts for the year ended that date id presented 
on page 25 of this report. 

• i 

Telephone and Radio Telephone Operating CoKnpanies 

Associated companies controlled by your Corporation 
operate telephone systems in Argentina, Brazil, Chile, 
(Shanghai) China, Cuba, Mexico, Peru, Puerto Rico, Ru¬ 
mania and Spain. 

The total number of telephones in service increased from 
815,123 at the end of 1933 to 853,763 at the end of 1934, a 
net gain of 38,640, or 4.7%. Gross station gain amounted 
to 50,766, an increase of 6.2%, but this amount w&s reduced 
to 38,640 mainly as a result of the disposal of the Controlling 
interest in the Uruguayan companies. All of the operating 
companies participated in this gain and, as in the previous 
year, the larger increases were obtained in Spain, Argen¬ 
tina and (Shanghai) China. 

A comparison of the combined net income of 'associated 
telephone and radio telephone operating companies (exclu¬ 
sive of the Spanish Telephone Company, the accounts of 
which are not consolidated herein), is shown below: 




i 

i 

i 

i 

i 


i 


i 


i 

i 


| 

i 

i 
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Increase or 


Gross earnings: 

Telephone and radio telephone oper¬ 
ating revenue . 

Year 1934 

Year 1933 

( Decrease) 

$26,598,842 

$26,759,893 

$ ( 161,051) 

Non-operating revenues . 

101,626 

211,383 

{109,757) 

Total gross earnings . 

$26,700,468 

$26,971,276 

$ (870J08) 

Operating expenses: 

Expenses of operation . 

$ 9,742,370 

$10,117,316 

$ ( 374,946) 

Maintenance . 

4,336,223 

3,996,438 

339,785 

Taxes . 

1,135,602 

1,017,559 

118,043 

Depreciation . 

5,093,036 

4,379,931 

713,105 

Total operating expenses . 

$20,307,231 

$19,511,244 

$ 795,987 

Net earnings . 

$ 6,393,237 

$ 7,460,032 

$( 1,066,795 ) 

Interest charges and other deductions 

3,167,173 

2,753,743 

413,430 

Net income . 

$ 3,226,064 

$ 4,706,289 

$ (1,480,225) 


Net income from telephone and radio telephone 
2602 operations amounted to $3,226,064 for the year as 
compared with $4,706,289 for 1933, a decline of 
$1,480,225. All telephone operating companies, with the 
exception of the Cuban Telephone Company, showed im¬ 
proved operating revenues in local currencies. The un¬ 
favorable results of that company, lovrer exchange values 
of the currencies of certain other countries, and increased 
total operating expenses, (mainly provision for deprecia¬ 
tion which increased $713,105) resulted in the decrease in 
net income. 

The major item wdiich brought about the decrease in net 
income of the telephone companies was the operating loss 
of the Cuban Telephone Company which amounted to 
$1,602,815 during 1934 as compared with a loss of $574,515 
for 1933. The continuation of the severity of the adverse 
economic conditions in the Island, coupled with labor dif¬ 
ficulties culminating in the Government taking over the ad¬ 
ministration of the Company on August 8, 1934, were re¬ 
sponsible for the unfavorable results for 1934. The labor 
difficulties were settled satisfactorily and on October 1, 
1934, the administration of the Company was returned to 
the Company officials. Since October there has been an im¬ 
provement in the operating conditions and results of the 
Company, as evidenced by a steady increase in the number 
of telephones and by improved collections. 
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Manufacturing Companies 

Associated and licensee manufacturing companies are 
located in the principal European countries, Australia, 
China and Japan. In addition, sales companies or offices 
are maintained in practically all of the principal countries 
of the world. These companies are engaged primarily in 
the manufacture and sale of electrical apparatus and equip¬ 
ment related to telephone, telegraph and radio operations. 

A comparison of combined net profit of associated manu¬ 
facturing and sales companies for the years 1934 and 1933 
follows: 



Year 1934 

Year 193)3 

| 

Increase 

Sales . 

$54,900,769 

$42,464,99k 

$12,435,771 

Less—Cost of goods sold . 

42,576,591 

33,626,6^6 

8,949,945 

Gross profit on sale . 

$12,324,178 

$ 8,838,352 

$ 3,485,826 

Other income (interest, dividends, 


i 

i 

2,462,0^9 


royalties, etc.) . 

3,348,000 

885,971 


$15,672,178 

$11,300,3^1 

$ 4,371,797 

Selling and other expenses . 

10,630,008 

8,920,521 

1,709,487 

Net earnings . 

$ 5,042,170 

$ 2,379,860 

$ 2,662,310 

Interest charges and other deductions 

543,320 

263,33(6 

279,984 

Net profit. 

$ 4,498,850 

$ 2,116,524 

$ 2,382,326 


The net profit for 1934 amounted to $4,498,850 as 
2603 compared with $2,116,524 for 1933, an increase of 
2,382,326, or more than 100%. The major part of 


increase m 


this improvement is attributable to a substantial 
the volume of sales and relatively lower manufacturing 
costs, although higher exchange values were a contributing 
factor. ! 

Unfilled orders on hand at December 31, 1934 amounted 
to $24,021,800 as compared with $18,698,100 all December 
31, 1933, an increase of $5,323,700. 

Telegraph, Cable and Radio Telegraph Companies 

The telegraph, cable and radio telegraph companies 
known as the International System comprise: j 

(a) The Postal Telegraph and Cable Corporation, con¬ 
trolling the Postal telegraph companies, operating a land 
line telegraph system throughout the United States, The 


as 
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Commercial Cable Company, operating cables across the 
Atlantic Ocean, and the Mackay Radio and Telegraph Com¬ 
panies, providing domestic, international and marine radio 
telegraph services, and 

(b) All America Cables, Incorporated, operating cable 
communications with Central and South America and the 
West Indies. 

The International System also operates a cable across the 
Pacific Ocean. This cable is owned by the Commercial 
Pacific Cable Company, 25% of the capital stock of which 
is owmed by an associated company. Through facilities of 
connecting companies the System provides service with all 
parts of the world. 

During the year under review, Mackay Radio extended its 
domestic circuits to Boston and Washington, D. C., estab¬ 
lished a new direct radio circuit connecting Japan with the 
United States, and also inaugurated an additional direct 
circuit betw T een New York and Buenos Aires. 

The company now operates direct radio telegraph cir¬ 
cuits from the United States to Argentina, Austria, Chile, 
China, Colombia, Cuba, Denmark, Hawaii, Hungary, Japan, 
Peru, Philippine Islands and Vatican City and the domestic 
circuits connect Boston, Chicago, Los Angeles, New Or¬ 
leans, New York, Oakland, Portland, San Diego, San Fran¬ 
cisco, Seattle, Tacoma and Washington, D. C. 

A comparison of the combined income accounts of 
2604 associated land line, cable and radio telegraph com¬ 
panies is presented below: 
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Increase or 



Year 1934 

Year 1933 

! ( Decrease) 

Operating revenues: 

Land line telegraph revenues .... 

$20,923,579 

$20,621,893 

$ 

301,686 

{226J07) 

Cable revenues . 

9,077,317 

9,304,124 


Radio telegraph revenues . 

1,923,639 

1,440,639 


483,000 

Total operating revenues .... 

$31,924,535 

$31,366,656 

$ 

557,879 

Non-operating revenues . 

547^293 

280,155 


267,138 

Total gross earnings. 

$32,471,828 

$31,646,811 

$ 

825,017 

Operating expenses: 

Expenses of operation . 

$23,549,285 

$23,158,822 

$ 

390,463 

55,069 

Maintenance . 

4,178,535 

4,123,466 


Taxes . 

885,560 

877,259 


8,301 

35,227 

Depreciation . 

2,576,654 

2,541,427 


Total operating expenses - 

$31,190,034 

$30,700,974 

| 

$ 

489,060 

Net earnings . 

$ 1,281,794 

$ 945,837! 

$ 

335,957 

{19,594) 

Interest charges and other deductions 

2,722,773 

2,742,367 


Net loss . 

$ 1,440,979 

$ 1,796,530 

$ {855,551) 


Operations for 1934 resulted in a net loss of: $1,440,979 
as compared with a net loss of $1,796,530 for 1933}. 

The improvement of $825,017 in gross earnings was 
largely offset by increased operating expenses resulting 
mainly from the fact that the year 1934 carried the full bur¬ 
den of the partial restoration of wages made effective on 
July 1, 1933 and of the increased costs resulting from mak¬ 
ing effective on September 1, 1933 the President’s Reem¬ 
ployment Agreement with certain substituted provisions as 
approved August 30, 1933 by the National Recovery Ad¬ 
ministration. The increased expenses resulting from these 
items were offset to some extent by operating economies 
effected during the year. A Code of Fair Competition for 
the telegraph industry as a whole, proposed b\y the four 
principal members of the industry to the National Recovery 
Administration, is still pending adoption. 

The record communication companies continue to be con¬ 
fronted with the effects of declining foreign trade in rela¬ 
tion to business in the international communications field 

i 

and with the harmful effects of the active and illogical com¬ 
petitive situation in the domestic field. 

2605 The Postal Telegraph and Cable Corporation 
showed a consolidated loss of $1,590,540 for the year 
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1934, after interest in the amount of $2,542,328 on its out¬ 
standing bonds and debenture stock. This was the fourth 
consecutive year in which that Corporation failed to earn 
the interest charges applicable to its outstanding Twenty- 
five Year Collateral Trust 5% Gold Bonds and Debenture 
Stock. To the extent not earned, interest has been paid 
during this period by funds made available from liquida¬ 
tion of assets of the Postal Corporation and from advances 
received from the International Telephone and Telegraph 
Corporation. Interest charges of Postal Telegraph and 
Cable Corporation are not being currently earned in 1935. 
No change has been made from the last annual report in the 
values at which the Postal properties are being carried on 
the balance sheet. Careful consideration is being given by 
the management of your Corporation as to what is the most 
advisable action for your Corporation to take in view of the 
fina ncial position of the Postal Telegraph and Cable Cor¬ 
poration. The annual report of the Postal Telegraph and 
Cable Corporation will be furnished to any stockholder 
upon request. 

The Federal Communications Commission was created by 
Act of Congress in June 1934, primarily to take over the 
regulatory powers of interstate and foreign communica¬ 
tions previously vested in the Interstate Commerce Com¬ 
mission and other branches of the Government. The new 
Commission has from time to time requested certain re¬ 
ports and special information, all of which have been fur¬ 
nished. Furthermore, the Commission has held several 
public hearings on important matters relating to the tele¬ 
graph industry, at which hearings representatives of the 
Corporation appeared and gave testimony. 

Of major importance, was the hearing relative to whether 
or not consolidation of the telegraph industry is advisable 
and whether or not the present laws of the country, which 
prohibit such consolidation or merger, should be amended. 
After the hearing, the Commission recommended that Con¬ 
gress amend the present laws by enacting legislation which 
would permit consolidation within the industry. 

Public hearings have also been held or are now in prog¬ 
ress covering exclusive contracts, frank (free) messages, 
rates and practices in general, including special telegraph 
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services, such as the leased wire and printer exchange 

services. j 

Subsequent to the hearings on exclusive contracts, the 
Commission recommended to Congress that legislation be 
enacted making it unlawful for any common carrier engaged 
in interstate telegraph communication to enter in|;o or oper¬ 
ate under any contract which purports to grant an 
2606 exclusive right not arising under patents, the effect of 
which is to prevent competition in interstate tele¬ 
graph communication by any other American owned and 
controlled carrier engaged in interstate telegraph communi¬ 
cation by wire or radio. 

The foregoing recommendations of the Commission, in the 
opinion of your management, are indicative of a construc¬ 
tive approach on the part of the Commission, to a solu¬ 
tion of major problems now confronting the telbgraph in 
dustry. Up to the date of this report, no legislation has 
been enacted by Congress on these recommendations and 
none introduced in either house of Congress on the question 
of consolidation. 

Parent Company 

i 

l 

The balance sheet as of December 31, 1934 and! statement 
of income and surplus accounts for the year ended that date 
of International Telephone and Telegraph Corporation 
(Parent Company) are presented on pages 30 td 32 of this 
report. 

There were no changes of major importance ih the finan¬ 
cial position during 1934. Securities outstanding at the end 
of 1934 remained the same as at the close of the previous 
year. A reconciliation of capital stock outstanding as 
shown in the consolidated balance sheet and as ^fleeted * n 
the Parent Company balance sheet follows: j 


i 


i 
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Issued and Outstanding 
Shares Amount 


Capital Stock, Without Par Value: 

Authorized 15,000,000 shares 
Issued and outstanding in the hands of the 
public per consolidated balance sheet .... 
Add- 

Shares held by Trustees as available for 
future stock purchase plans, which, in 
the consolidated balance sheet, are ap¬ 
plied against advances to Trustees under 
employees ’ stock purchase plans and are 
deducted from the capital stock account 
at stated value of $33-1/3 per share. The 
difference between stated value and 
balance of advances to Trustees has been 

charged against paid-in surplus . 

Shares reacquired and held in treasury, the 
reacquisition cost of which has been de¬ 
ducted from paid-in surplus. 

Issued and outstanding per Parent 
Company balance sheet at stated value 
of $33-1/3 per share. 


6,399,002 

$214,523,333.33 

206,808 

6,893,600.0(1 

36,698 

• • • • 

6,642,508 

$221,416,933.33 


The Parent Company has no direct liability to 
2607 banks, but has a contingent liability as endorser of 
notes receivable from certain associated companies 
which notes were sold to banks under a covering agree¬ 
ment. These notes aggregated $23,920,000 at December 31, 
1934 as compared with $24,960,000 at December 31, 1933, a 
reduction of $1,040,000. A further reduction of $1,040,000 
was made as of February 1, 1935. 

The amounts owing by each of the associated companies 
concerned, with respect to these notes endorsed by Inter¬ 
national Telephone and Telegraph Corporation,- are listed 
below, as of December 31,1934: 

United River Plate Telephone Company, Limited .. $16,300,000 


Compania de TelSfonos de Chile . 5,220,000 

Companhia Telephonica Rio Grandense . 2,400,000 


$23,920,000 


In addition to the foregoing, the Parent Company has a 
contingent liability with respect to securities of Credit 
Agricole Hypothecate de Roumanie, a bank in Rumania, 
subscribed for as an investment and on which 30% of the 
subscription has been paid. The remaining 70% of the 
subscription, in the amount of Lei 17,500,000 (equivalent to 
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$175,875 at December 31, 1934 exchange rate), is subject to 
call on one month’s notice at the option of the issuer. 

The Parent Company was also subject to call for the 
balance of partly paid securities issued by two 100% owned 
associated companies. These uncalled balances aggregated 
Chilean pesos 39,000,000 and reichsmarks 1,500,000 ($1,642,- 
290 and $370,500, respectively, at December 3lj, 1934 ex¬ 
change rates). The item of Chilean pesos 39,000,000 was 
called subsequent to December 31st, but no cash was re¬ 
quired as the amount was applied against advances receiv¬ 
able from the company. 

Investments in securities of associated companies, in 
general, are included in the Parent Company balance sheet 
at cost in cash, or par or stated value of securities issued in 
exchange for securities acquired, which do not purport to 
represent realizable values. 

The basis of valuation of investments in other companies 
is explained on page 14 of this report. j 
2608 Net income of the Parent Company after all 
charges amounted to $820,418, as compared with con¬ 
solidated net income after all charges of $2,079,570 for the 
year 1934, or a difference of $1,259,152. This j difference 
represents the equity of the Parent Company in the net in¬ 
come of associated companies consolidated which has not 
been taken up in earnings of the Parent Company. 


The loyal and conscientious efforts of the employees of 
the System have contributed in a large degree to the im¬ 
proved results obtained during the year, and the manage¬ 
ment extends to them their grateful appreciation 
For the Board of Directors, 

SOSTHENES BEHN, 
President. 
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2609 Arthur Andersen & Co. 

Accountants and Auditors 

67 Wall Street 
New York 

Auditors’ Report 
To the Board of Directors, 

International Telephone and Telegraph Corporation: 

We have made an examination of the balance sheet of 
International Telephone and Telegraph Corporation (a 
Maryland corporation) as at December 31, 1934, of the con¬ 
solidated balance sheet of that Company and its Associated 
Companies as at the same date, and of the related state¬ 
ments of income and earned surplus for the year ended that 
date. In connection therewith, we examined or tested ac¬ 
counting records and other supporting evidence of the 
Company and certain of its domestic and foreign Associated 
Companies and obtained information and explanations from 
officers and employees of the companies; we also made a 
general review of the accounting methods and of the operat¬ 
ing and income accounts for the year, but we did not make 
a detailed audit of the transactions. With respect to the 
Associated Companies whose accounts were not examined 
by us, we were furnished with reports of other independent 
auditors. 

Subject to the adequacy of the provision for depreciation, 
in our opinion, based upon such examination, the accom¬ 
panying balance sheets and related statements of income 
and earned surplus accounts fairly present, in accordance 
with accepted principles of accounting consistently main¬ 
tained by the companies during the year under review, the 
financial position of the companies at December 31, 1934, 
and the results of their operations for the year ended that 
date on the bases indicated therein. 

ARTHUR ANDERSEN & CO. 

New York, N. Y. 

April 25, 1935. 
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2610 International Telephone and Telegraph Cor¬ 
poration and Associated Companies 

j 

Consolidated Balance Sheet—December 31, h.934 


Assets 

Plant, Property, Equipment, Etc. 

Including $91,477,285.65 representing ex¬ 
cess of book value of investments in 
Associated Companies over underlying 
book values thereof at dates of acquisi¬ 
tion. Such underlying book values are 
after deducting balance of depreciation 
reserve accumulated prior to dates of 
acquisition amounting to $63,919,278.17 
— (per contra). No complete segre¬ 
gation has been made by the companies 
as between tangible and intangible prop¬ 
erty. (See note.) 

Investment in and Advances to Associated 
Company not Consolidated: 

Compania Telefdnica Nacional de Espana 

(see note on income account) . 

Investments in and Advances to Other Com¬ 
panies (See page 14 of annual report) ... 

Deferred Receivables and Miscellaneous In¬ 
vestments . 

Special Deposits . 

Deferred Charges: 

Bond discount and expense in process of 

amortization . $ 7,283,734.53 

Prepaid accounts and other deferred 
charges (including $692,522.52 paid in 
respect of taxes in litigation) . 2,419,156.80 


$410,149,196.80 


46,117,914.93 

17,553,332.59 

7,068,656.27 

995,958.71 


9,702,891.33 


Current Assets: 

Cash in banks and on hand— 

United States . 

Foreign countries (of which the equiva¬ 
lent of $21,489,713.83 is in countries 
which have governmental exchange 


$ 9,542,892.98 


regulations) . 23,759,807.12 


Special time deposits and receivables— 
Argentine pesos 10,070,000 (per contra) 
Accounts and notes receivable, ineluding 
notes receivable discounted (less re¬ 
serve, $2,471,560.98) .. 

Merchandise, materials and supplies (in¬ 
cluding construction materials)—(in¬ 
ventories of $729,885.00 pledged to 
secure notes and accounts payable of 

$1,107,272.58) . 

Sundry current assets . 


$33,302,700.10 

2,531,598.00 


32,554,111.00 


20,214,279.26 

852,371.18 


89,455,059.54 


$581,043,010.17 
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Notes: 

The amounts at which Plant, Property, Equipment, Etc. and Investments 
are stated do not purport to represent realizable values. 

The companies report various contingent liabilities in respect of claims, 
guarantees, income and other taxes, investments in partly-paid shares of 
other companies, etc. Officials of the company estimate, however, that 
the reserve for contingencies is adequate to cover any losses that may 
result from such contingent liabilities. 

2611 International Telephone and Telegraph Cor¬ 
poration and Associated Companies 

Consolidated Balance Sheet—December 31,1934 

Capital and Liabilities 

Common Stock of International Telephone and 
Telegraph Corporation: 

Authorized—15,000,000 shares without par 
value 

Issued—6,642,508 shares of which 206,808 
shares are available for future Stock Pur¬ 
chase Plans and 36,698 shares are held in 
treasury 

Outstanding in hands of public 6,399,002 

shares . 

Preferred Stock of Associated Companies Out¬ 
standing in Hands of Public (see attached 

statement) . 

Minority Common Stockholders’ Equity in 
Capital and Surplus of Associated Companies 

herein Consolidated . 

Funded Debt of Associated Companies (see at¬ 
tached statement) . 

Funded Debt of International Telephone and 
Telegraph Corporation: 

Twenty-five Year 4 1 / £% Gold Debenture 

Bonds, dated July 1, 1927 .$35,000,000.00 

Ten Year Convertible 4^% Gold Debenture 

Bonds, dated January 1, 1929 . 37,661,100.00 

Twenty-five Year 5% Gold Debenture Bonds, 

dated February 1, 1930 . 50,000,000.00 122,661,100.00 


Deferred Liabilities: 

Employees’ benefit and pension reserves (see 

page 16 of annual report).$10,943,747.71 

Loans payable to Trustees of pension funds 
(including note payable of $821,148.44 se¬ 
cured bv assets having an aggregate book 

value of $1,744,619.79) . 1,573,885.86 

Dividends on cumulative preferred stock of 
Associated Companies outstanding in hands 

of public, accrued but not declared. 950,524.50 

Other deferred liabilities, etc. 1,982,852.45 15,451,010.52 


Current Liabilities: 

Notes and loans payable to banks— 

New York banking group .. $23,920,000.00 

Other bank loans . 8,378,583.48 $32,298,583.48 


$214,523,333.33 

36,258,875.85 

3,999,048.28 

70,228,889.93 















■ 
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I 

I 

Other notes payable and notes receivable 

discounted . 4,531,112.96 

Special loans and accounts payable, 

£500,000.0.0, secured by special time de¬ 
posits and receivables (per contra) . 2,470,000.00 

Accounts and wages payable . 13,931,797.12 

Interest on funded debt payable January 

1, 1935 . 3,005,604.88 j 

Accrued interest, taxes and dividends. 3,986,941.77 60,224,040.21 

Reserve for Depreciation (see note on income 
account): 

Total reserve for depreciation .$84,706,366.97 

Less—Balance of reserve for ■ depreciation 
accumulated prior to dates of acquisition 
deducted from Plant, Property, Equipment, 

Etc. (per contra) . 63,919,278.17 20,787,088.80 

I 

, _ — 

I 

Other Reserves: 

Reserves for contingencies, etc.$ 786,093.09 

Special foreign exchange reserve (see page 

10 of annual report) . 3,965,220.29 | 

Reserve for revaluation of assets, etc.—un¬ 
applied balance December 31, 1934 (see 

page 16 of annual report) . 6,451,373.66 111,202,687.04 


Capital Surplus and Paid-in Surplus: 

Balance, December 31, 1934 . 

Earned Surplus Since January 1, 1933 


|22,937,405 34 
! 2,769,530.87 

$381,043,010.17 


EDWIN F. CHINLUND, j 

Vice-President and Comptroller. 

I 

I 

2612 International Telephone and Telegraph Cor¬ 
poration and Associated Companies 

j 

_ I 

Statement of Consolidated Income and Earned Surplus 
Accounts for the Year Ended December 31, |1934 

I 

Consolidated Income Account \ 

I 

I 

I 

Gross Earnings: 

Operating revenues of telephone, telegraph, 
cable and radio companies, and gross profit 

on sales of manufacturing companies.$70,847,554.98 

Interest, dividends, etc— 

Compania Telef6nica Nacional de Espana 

(see note) (including fees for services) 3,783,924.17 

Other Companies, as listed on page 14 of 

annual report . 1,593,996.58 

Interest from miscellaneous investments, 

deferred receivables, etc. 1,042,362.88 

Miscellaneous and non-operating income (in¬ 
cluding profit of $266,363.12 on retirement 
of capital stock of Commercial Pacific Ca¬ 
ble Company) . 1,990,654.52 ^79,258,493.13 
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Operating, Selling, General Expenses, Taxes, 
Etc. 


64,296,856.20 


802,985.99 


Net earnings after depreciation (see 

note) . $14,961,636.93 

Deduct: 

Charges of Associated Companies— 

Interest on funded debt (including amor¬ 
tization of bond discount and expense of 

$87,526.49) . $ 3,956,957.82 

Other interest charges (less interest of 

$53,725.88 charged to construction) _ 802,985.99 

Dividends on preferred stock outstanding 
in hands of public (including cumulative 
preferred dividends accrued but not de¬ 
clared) . 515,567.79 

Minority common stockholder’s equity in 

net income—(net) . 34,692.22 

Interest charges in respect of intercompany 
notes of Associated Companies endorsed 
by International Telephone and Tele¬ 
graph Corporation to banks . 1,238,900.04 

General interest charges of International 
Telephone and Telegraph Corporation 
(including amortization of bond dis¬ 
count and expense of $511,237.08) .... 563,212.98 7,112,316.84 


515,567.79 

34,692.22 


Net income before deducting interest on 

Debenture Bonds . $ 7,849,320.09 

Deduct: 

Interest on Twenty-five Year 4%% Gold De¬ 
benture Bonds . $ 1,575,000.00 

Interest on Ten Year Convertible 4%% Gold 

Debenture Bonds . 1,694,749.50 

Interest on Twenty-five Year 5% Gold De¬ 
benture Bonds . 2,500,000.00 5,769,749.50 


Net income 


$ 2,079,570.59 


Consolidated Earned Surplus Account Since 

January 1 , 1933 


Earned Surplus—January 1, 1934 . $ 730,209.79 

Add—Net income, as above . 2,079,570.59 

$ 2,809,780.38 

Deduct—Sundry surplus charges—net . 40,249.51 

Earned Surplus—December 31, 1934 . $ 2,769,530.87 


Notes: 

See page 10 of annual report for basis of conversion of accounts of foreign 
Associated Companies and page 9 for statement of company’s policy in 
respect of intercompany profits. 

The provision for depreciation for the year ended December 31, 1934 
amounted to $9,762,505.70 as compared with $8,966,648.67 for the year 1933, 
and has been provided on substantially the same basis as for the year 
1933. It has been the general policy to follow the straight-line method 
of depreciation based on the estimated life of the properties rather than 
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the retirement reserve method. In the case of certain of the, larger operat¬ 
ing properties, which were extensively rebuilt and rehabilitated after ac¬ 
quisition by International Telephone and Telegraph Corporation, deprecia¬ 
tion has been provided for, in 1934 and in prior years, at rites which are 
substantially less than straight-line rates. 

The accounts of the Compahia Telefdnica Nacional de Espana (Spanish 
Telephone Company), as heretofore, have not been consolidated. The net 
earnings, after .provision for depreciation and amortization at the minimum 
rate as provided in the contract with the Spanish Government, were in 
excess of interest and dividends. The contract provides fd>r a gradually 
ascending scale of rates which at present are substantially less than straight- 
line rates. 

EDWIN F. CHINLUND, j 

Vice-President and Comptroller . 

2613 International Telephone and Telegraph Cor¬ 
poration and Associated Companies' 

Statement of Preferred Stock and Funded Debt of Asso¬ 
ciated Companies Outstanding in Hands of Public— 
December 31, 1934 | 


Preferred Stock: 

Cuban Telephone Company— 

7% Cumulative Preferred Stock . j $ 6,071,100.00 

Mexican Telephone and Telegraph Company— i 

Non-Cumulative Preferred Stock . j 20,048.89 

$7.00 Cumulative Prior Preference Stock. 235,410.00 

The Mackay Companies— 

4% Cumulative Preferred Shares . i 683,800.00 

Postal Telegraph and Cable Corporation— 

Non-Cumulative Preferred Stock . 28,489,500.00 

Standard Electrica, S.A.— 

7% Cumulative Preferred Stock. i 513,795.58 

Standard Telfon-og Kabelfabrik A/S— 

7% Non-Cumulative Preferred Stock. j 77,685.00 

United River Plate Telephone Company, Limited— 

5% Cumulative Preferred Stock .| 167,536.38 

I 

i — ii 


Total, per balance sheet . 

Funded Debt: 

Compahia Peruana de TelSfonos, Limitada— 

Five year First Mortgage 6% Bonds, dated November 1, 

1931 . 

Compahia Telef6nica Argentina— 

6% Capital Bonds of predecessor company. 

Cuban Telephone Company— 

Forty Year First Mortgage Convertible 5% Sinking 

Fund Bonds, dated February 3, 1911 .; 

Twenty Year First Lien and Refunding Mortgage 7%% 
Sinking Fund Gold Bonds, dated November 25, 1921.. 
International Telephone Building Corporation— 

Ten Year 5% First Mortgage, dated December 21, 1934 .. ! 
Mix & Genest, A. G.— 

Twentv Year 6% Real Estate Mortgage Bonds, dated 

April 1, 1926 . 

Porto Rico Telephone Company— 

First Mortgage 6% Thirty Year Gold Bonds, dated De¬ 
cember 31, 1914 . 




$36,258,875.85 

$ 600,000,00 
384,854.41 

2,668,782.67 

3,836,000.00 

3,225,000.00 

693,890.00 

477,200.00 
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Postal Telegraph and Cable Corporation— 

Twenty-five Year Collateral Trust 5% Gold Bonds and 
Collateral Trust 5% Debenture Stock, dated Jtily 1, 

1928- 

Gold Bonds . 44,630,529.89 

Debenture Stock . 6,039,680.10 

Shanghai Telephone Company— 

Twenty-five Year First Mortgage 6% Silver Debenture 

Bonds dated August 1, 1932, Series “A” . 1,510,715.01 

First Mortgage 6% Silver Dollar Debenture Bonds, 

Series “B”, due 1957 . 2,445,724.72 

Four Year 6% Loan and 6*4% Second Mortgage Loan 
due 1937 (including $965,874.13 maturing in 1935).. 2,852,709.31 

Standard Telefon-og Kabelfabrik A/S— 

Thirty Year Real Estate Annuity Mortgage Loan, dated 

December 31, 1929 . 824,249.34 


Ninety-nine Year 4%% Debenture Stock, dated June 
14, 1907 . 1,352,762.60 


Total . $71,542,098.05 

Less—Funded debt and sinking fund installments due in 

1935 (included in accounts payable on balance sheet) .. 1,313,208.12 


Total, per balance sheet . $70,228,889.93 


2614 1 International Telephone and Telegraph 

Corporation 

(Parent Company only) 

Balance Sheet—December 31, 1934 

Assets 


0 

Investments in and Advances to Associated 

Companies . 

Investments in Other Companies . 

Miscellaneous Investments. 

Advances To Trustees Under Employees ’ Stock 
Purchase Plans (The Trustees’ assets consist 
of 206,808 shares of common stock of Inter¬ 
national Telephone and Telegraph Corpora¬ 
tion and $2,375.90 cash in bank—see note).. 

Furniture and Fixtures . 

Special Deposits . 

Deferred Charges: 

Bond discount and expense in process of 

amortization . 

Prepaid accounts and other deferred charges 


$373,161,271.14 

8,592,349.57 

2,226,470.22 


9,986,178.00 

1,139,539.00 

15,749.49 


$ 6,331,142.41 

76,879.44 6,408,021.85 


Current Assets: 

Cash in banks and on hand . $ 4,019,299.71 

Accounts and notes receivable (less reserve, 

$4,249.21) . 151,039.79 

Accrued interest, etc. 87,420.47 4,257,759.97 


$405,787,339.24 
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Notes: 

The amounts at which investments and advances are carried do not pur¬ 
port to represent realizable values (see page 23 of annual repdrt.) 

Advances to Trustees under Employees’ Stock Purchase Plans of $9,986,- 
178.00 are applied in the consolidated balance sheet of International Tele¬ 
phone and Telegraph Corporation and Associated Companies to reduce 
common stock of International Telephone and Telegraph Corporation by 
$6,893,600.00 (representing the stated value of 206,808 shared at $33-% per 
share held bv Trustees) and capital surplus and paid-in surplus by $3,092,- 
578.00. ! 

In the preparation of the consolidated balance sheet ofj International 
Telephone and Telegraph Corporation and Associated Companies the Re¬ 
serve for Revaluation of Assets, Etc. is reduced from $30,269,237.05 to 
$6,451,373.66, the difference of $23,817,863.39 representing write downs made 
by Associated Companies or effected in consolidation. 

The Company reports contingent liabilities of $24,122,655.5^ in respect of 
its endorsement to banks of notes receivable from certain Associated Com¬ 
panies (including accrued interest thereon of $202,655.56) and $2,188,665.00 
in respect of investments in partly-paid securities (see page 23 of annual 
report). 

The accompanying consolidated balance sheet of International Telephone 
and Telegraph Corporation and Associated Companies, as at} December 31, 
1934, should be read in conjunction with the above balance sheet of Inter¬ 
national Telephone and Telegraph Corporation. It should be noted that 
the above balance sheet does not include the Parent Compahy’s proportion 
of the surplus and deficit accounts of Associated Companies! 

2615 International Telephone and Telegraph 

Corporation 

I 

(Parent Company only) 

Balance Sheet—December 31, 1934 
Capital and Liabilities 


$221,416,933.33 

Funded Debt: 

Twenty-five Year 4%% Gold Debenture 

Bonds, dated July 1, 1927 .$35,000,000.00 

Ten Year Convertible 4%% Gold Debenture 

Bonds, dated January 1, 1929 . 37,661,100.00 

Twenty-five Year 5% Gold Debenture Bonds, 

dated February 1, 1930 . 50,000,000.00 122,661,100.00 

Owing to Associated Companies . i 34,530.19 

Deferred Liabilities: 

Employees’ benefit and pension reserve-$ 976,216.46 

Note payable to Trustees of pension fund 
(secured by assets having an aggregate 


book value of $1,744,619.79) . 821,148.44 

Deferred income . 14,955.24 


Common Stock: 

Authorized—15,000,000 shares without par 
value 

Issued—6,642,508 shares of which 206,808 
shares are available for future Stock 
Purchase Plans and 36,698 shares are held 
in treasury (see note) . 


i 


1,812,320.14 
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Current Liabilities: 

Notes payable. $ 440,000.00 

Accounts and wages payable . 77,392.78 

Interest on funded debt payable January 1, 

1935 . "... 1,634,874.75 

Accrued interest and taxes. 1,191,076.91 3,343,344.44 


Reserves: 

Reserve for depreciation . $ 681,901.49 

Reserve for contingencies, etc. 280,176.05 

Reserve for revaluation of assets, etc. (see 

note) . 30,269,237.05 31,231,314.59 


Capital Surplus and Paid-in Surplus— 

Balance, December 31, 1934 (see note) .... 26,029,983.34 

Earned Surplus (Deficit) Since January 1, 

1933 (see note on income account) . (742,186.79) 


$405,787,339.24 


EDWIN F. CHIN LUND, 

Vice-President and Comptroller. 

2616 International Telephone and Telegraph 

Corporation 

(Parent Company only) 

Statement of Income and Earned Surplus ( Deficit ) Ac¬ 
counts For the Year Ended December 31, 1934 

Income Account 


Gross Earnings: 

Interest and dividends—Associated Companies $8,127,176.68 
Fees for services—Associated Companies — . 1,649,271.31 

Miscellaneous interest and other income .... 398,880.17 $10,175,328.16 


General Expenses, Taxes, Etc. (Including pro¬ 
vision for depreciation, $95,201.10) . 3,006,548.32 


Net earnings . $ 7,168,779.84 

Deduct: 

General interest charges . $ 67,374.99 

Amortization of bond discount and expense.. 511,237.08 578.612.07 


Net income before deducting interest on 

Debenture Bonds . $ 6,590,167.77 

Deduct: 

Interest on Twenty-five Year 4*4% Gold De¬ 
benture Bonds . $1,575,000.00 

Interest on Ten Year Convertible 4%% Gold 

Debenture Bonds . 1,694,749.50 

Interest on Twenty-five Year 5% Gold Deben¬ 
ture Bonds . 2,500,000.00 5,769,749.50 


$ 820,418.27 


Net income 
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Earned Surplus ( Deficit) Account 

I 

Deficit since January 1, 1933— 

Balance January 1, 1934 . | 

Deduct 

Net income, as above . $ 820,418.27 

Sundry surplus credits . 63,974.41 


Add—Loss on foreign exchange 


Deficit December 31, 1934 


$ 1,384,915.42 


884,392.68 

$500,522.14 

241,664.05 

$ 742,186.79 


Notes: 

In the preparation of the accompanying consolidated financial statements 
of International Telephone and Telegraph Corporation and Associated Com¬ 
panies exchange losses of $1,397,487.37 for the years 1933 and 1934, charged 
to surplus in the above earned surplus ( deficit) account, are applied against 
the Special Foreign Exchange Reserve. 

The accompanying statement of consolidated income and earned surplus 
accounts of International Telephone and Telegraph Corporation and Asso¬ 
ciated Companies, for the year ended December 31, 1934, should be read 
in conjunction with the above statement of income and earned surplus 
( deficit ) accounts of International Telephone and Telegraph Corporations. 
It should be noted that the above statement does not inclbde the Parent 
Company’s proportion of the profits and losses of Associated Companies. 

EDWIN F. CHINLUNlj), 

Vice-President and Comptroller. 


2617 


International Telephone and Telegraph 

Corporation I 

j 

Telegraph and Cable Companies 


All America Cables, Incorporated .New York, N. Y. 

Cuban All America Cables, Incorporated, The ..New York, N. Y. 

Cuban American Telephone and Telegraph Company.[.Havana, Cuba 

Commercial Cable Company, The.New York, N. Y. 

Commercial Cable Company, Limited .London, England 

Postal Telegraph System.New York, N. Y. 

Postal Telegraph and Cable Corporation .New York, N. Y. 

Radio Companies 

Companhia Radio Internacional do Brazil.Rio d^ Janeiro, Brazil 

Compania Internacional de Radio, Argentina .... Buenos ^.ires, Argentina 

Compafiia Internacional de Radio, S. A. (Chile) ..Santiago, Chile 

Compania Internacional de Radio (Espafia).[.Madrid, Spain 

Mackay Radio and Telegraph Company, California 

San Francisco, California 

Mackay Radio and Telegraph Company, Delaware.New York, N. Y. 

Radio Corporation of Cuba.‘..Havana, Cuba 

Sociedad Anonima Radio Argentina.Buenos Aires, Argentina 

i 

„ Telephone Companies 

i 

Companhia Telephonica Rio Grandense .Porto Alegre, Brazil 

Compania de TelSfonos de Chile. .|. Santiago, Chile 

Compania Peruana de TelSfonos, Limitada.[....Lima, Peru 
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Compania Telefonica Argentina .Bnenos Aires, Argentina 

Compania TelefOnica Nacional de Espana .Madrid, Spain 

Cuban Telephone Company .Havana, Cuba 

Mexican Telephone and Telegraph Company.Mexico City, Mexico 

Porto Rica Telephone Company .San Juan, Puerto Rico 

Shanghai Telephone Company .Shanghai, China 

Societatea Anonima Romftnd de Telefoane .Bucharest, Rumania 

United River Plate Telephone Company, Limited ..Buenos Aires, Argentina 


Licensee Manufacturing or Sales Companies 


Bell Telephone Manufacturing Company.Antwerp, Belgium 

China Electric Company, Limited .Shanghai, China 

Compania Standard Electric Argentina.Buenos Aires, Argentina 

Compagnie des Telephones Thomson-Houston .Paris, France 

Creed & Company, Limited .Croyden, England 

Ferdinand Schuchhardt Berliner Fernsprech-und Tele- 

graphenwerk Aktiengesellschaft .Berlin, Germany 

Kolster-Brandes, Limited .Sidcup, England 

Le Materiel TelOphonique .Paris, France 

Lorenz, C., A. G.Berlin, Germany 

Mix & Genest Aktiengesellschaft .Berlin, Germany 

Nippon Electric Company, Limited ..Tokyo, Japan 

Standard Electric Aktieselskab .Copenhagen, Denmark 

Standard Electric Aktieselskap .Oslo, Norway 

Standard Electric Company, Limited .Budapest, Hungary 

Standard Electric Company w Polsce Sp. z. O.O...Warsaw, Poland 

Standard Electric Doms a Spolecnost .Prague, Czechoslovakia 

Standard Eldctrica, S. A.Madrid, Spain 

Standard Electrica Romdna, S. A.Bucharest, Rumania 

Standard Elektrizitats Gesellschaft, A. G.Berlin, Germany 

Standard Elcttrica Icaiiana .Milan, Italy 


Standard Telephones ana Cables, Limited.London, England 

Standard Telephones and Cables (Australasia), Limited ..Sydney, Australia 

Standard Telefon-og Kabelfabrik A/S .Oslo, Norway 

Suddeutsche Apparate Fabrik G.m.b.H.Nuremberg, Germany 

Telephonfabrik Berliner Aktiengesellschaft .Berlin, Germany 

United Telephone and Telegraph Works, Limited.Vienna, Austria 


Other Companies 


Federal Telegraph Company .Newark, N. J. 

International Marine Radio Company, Limited.London, England 

International Standard Electric Corporation..New York, N. Y. 

International Telephone Building Corporation.New York, N. Y. 


(Here follow photostats marked pages 2618 and 2619.) 

2620 Docket No. 3336 3337 3338 RCAC Exhibit 5 
Hearing before Federal Communications Commis¬ 
sion Ward & Paul, Official Reporters 

Law Dept. Telegraph Division Jan 6-1936 Received 
Jan j 6 1936 Federal Communications Commission Re¬ 
ceived 1st Mail Mail and Files 
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Response of R. C. A. Communnications, Inc., tb Question¬ 
naire of Federal Communications Commission At¬ 
tached to Letter from Secretary of the FQC Dated 
December 14, 1935 ! 

' i 

l 

j 

1. W ith respect to: I 

A. Traffic originating in the United States lor transit¬ 
ing the United States, transmitted by the R.C.Aj Communi¬ 
cations, Inc., to Norway (including traffic via Nojrway) dur¬ 
ing the period January 1,1935, to October 31,1935. 

B. Traffic originating in Norway or transiting Norway, 
transmitted to the United States (including traffic via the 
United States) and received by R.C.A. Communications, 
Enc., during the period January 1, 1935, to October 31,1935. 

Give the information requested as follows: j 

1. Volume of traffic by words and revenue, according to 
the following classification, for each month separately: 

See Exhibit “A” 

i 

i 

2. Normal routing for each class of traffic. j 

(a) What is the normal routing for each cla$s of traffic 

between New York and Oslo? I 

No distinction is made regarding routing witt^ respect to 
the various classes of service. The normal roiite utilized 
by R.C.A.C. for all traffic to Norway, is via the direct radio¬ 
telegraph circuit between New York and Oslo, j 

(b) What alternate routes, either cable or radio, are used 
or are considered practical? List in order of preference. 

Practical alternate radio routes are available!, but there 
is seldom any necessity to use them. Practical alternate 
cable routes are also available, but such alternate cable 
routes have not been utilized by R.C.A.C. durifig the past 
ten years, and there is no reason to believe that it will ever 
become necessary to use them in the future. Being regarded 
as unnecessary, therefore, possible alternate cqble routes 
are not listed here. ! 

In the order of preference the more desirable al- 
2621 ternate radio routes are: 

1. By R.C.A.C. radio from New Yorl$ direct to 
Gothenburg, Sweden, thence by short direct wifes over a 
distance of only 163 miles to Oslo. The wires [connecting 
Gothenburg and Oslo are operated and controlled by the 
Swedish and Norwegian Governments. 

i 

I 

i 

j 

j 


I 
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2. By R.C.A.C. radio from New York direct to Amster¬ 
dam, Holland, thence by radio from Amsterdam direct to 
Oslo. The radio circuit between Amsterdam and Oslo is 
operated and controlled by the Netherlands and Norwegian 
Governments. 

3. By R.C.A.C. radio from New York direct to London, 
England, thence by cable from London to Oslo. Direct 
cables between London and Oslo are operated and con¬ 
trolled by the British and Norwegian Governments, while 
the cables operated and controlled by the Great Northern 
Telegraph Company afford an excellent alternate route be- 
vond London. 

4. By R.C.A.C. radio from New York direct to Berlin, 
Germany, thence by wires from Berlin direct to Oslo. The 
wires between Berlin and Oslo are operated and controlled 
by the German and Norwegian Governments. 

5. By R.C.A.C. radio from New York direct to Paris, 
France, thence by radio from Paris direct to Oslo. The 
radio circuit between Paris and Oslo is operated and con¬ 
trolled by Compagnie Radio France and the Norwegian 
Government. 

(c) What capacity, both average and maximum, in words 
per minute, is available for this traffic between New York 
and Oslo ? Are these speeds actually used in practice ? 

The maximum working speed attained in the eastward 
direction on the New York-Oslo circuit during the period 
January to October 1935 was 60 w.p.m. on low frequency 
and 100 w.p.m. on high frequency. The maximum working 
speed attained in the westward direction was 35 w.p.m. on 
low frequency and 120 w.p.m. on high frequency. 

The average working speed in the eastward direction on 
the New York-Oslo circuit for the period January to Oc¬ 
tober 1935 was 30 w.p.m. on low frequency and 35 
2622 w.p.m. on high frequency. The average working 
speed in the westward direction was 12 w.p.m. on low 
frequency (during winter months) and 55 w.p.m. on high 
frequency. 

The speed of transmission actually used at any given 
time on the New York-Oslo circuit depends first on the 
amount of traffic to be transmitted and also on the condition 
of the circuit. Under present traffic conditions, it is quite 
unnecessary to use the maximum speed available. With 
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' I 

small traffic loads, speeds are reduced to that Safely han¬ 
dled by one radio operator, whose ability may vaty between 
30 and 55 w.p.m. 

These statements are the same for the facilities used for 
communication between New York and Oslo as primary 
points and for the facilities used to communicate between 
these points as secondary points. ! 

(d) During periods of disturbed high frequency trans¬ 
mission conditions, caused, for example, by magnetic 
storms, how many low frequency circuits (below 100 kc) are 
available for handling traffic between Oslo and ftfew York? 
Are these circuits satisfactory for handling traffic during 
such periods? How much increase in delay is involved? 
If it were not for these low frequency transmitters, would 
all traffic have to be diverted to the cables at sudh periods ? 

R.C.A. Communications, Inc., has five 200 ky low fre¬ 
quency alternator transmitters which can be used as re¬ 
quired for transmission from New York direct to| Oslo. The 
Norwegian Telegraph Administration has one Jl 5 kw. low 
frequency tube transmitter which can be used | for trans¬ 
mission from Oslo direct to New York. 

Any one of R.C.A. Communications, Inc.’s 200 kw. alter¬ 
nator transmitters is entirely satisfactory for transmission 
from New York direct to Oslo, during disturbed periods. 
The Norwegian 15 kw. transmitter, which is used primarily 
for intra-European service, is not sufficiently powerful for 
consistent transmission of a substantial amount of traffic 
to New York throughout the year. It is, nevertheless, rea¬ 
sonably satisfactory for supporting the high frequencies 
during disturbed periods as the greatest difficulty from 
magnetic disturbances is experienced during the yinter sea¬ 
son, at which time the effectiveness of the Norwegian low 
frequency transmitter is at its maximum. Also, disruptive 
magnetic disturbances during New York’s forenoon 
2623 are relatively infrequent and, owing to a time dif¬ 
ference of 6 hours between New York and Oslo, the 
bulk of Oslo’s traffic is handled within this infrequently 
disturbed period. After Oslo’s traffic has been cleared, 
little better than contact service in connection with New 
York’s transmission to Oslo is required. j 

No significant increase in delay over the New York-Oslo 
circuit occurs during magnetically disturbed periods. 
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R.C.A. Communications, Inc. always has at least one alter¬ 
nator in operation for regular transmission to some of the 
smaller European countries, which have not equipped 
themselves for reception of high frequencies. Continuous 
contact over all R.C.A. Communications, Inc. circuits is 
thus assured and additional alternators can he made avail¬ 
able, within a few minutes, for continuing transmission to 
those points to which the high frequencies may have failed. 
The Norwegian low frequency transmitter is in regular use 
for transmission from Oslo to European points at such 
times as it is likely to be required also for emergency trans¬ 
mission to New York, where a previously tuned receiver is 
available for use at a moment’s notice. 

If it were not for these low frequency transmitters, some 
diversion of traffic, from the direct New York-Oslo circuit, 
during disturbed periods, would be unavoidable, but not 
necessarily to cables. R. C. A. Communications, Inc. more 
southerly European circuits, such as New York-London, are 
much less subject to disruption of high frequency service 
by magnetic disturbances than the more northerly circuits, 
such as New York-Oslo, and could handle most of the traffic 
which would have to be diverted from the direct New York- 
Oslo circuit if it were served by high frequencies only. How¬ 
ever, even over these more southerly circuits, recourse to 
low frequencies is necessary, from time to time, and in the 
final analysis it is only because of possession of a consid¬ 
erable number of low frequency high power transmitters 
by R. C. A. Communications, Inc., and by a number of its 
correspondents in Europe that there has been no occasion, 
for many years past, for R.C.A. Communications, Inc. to 
divert any traffic from its radio system to the cables. 

3. Explain the division of tolls between the 
2624 R.C.A. Communications, Inc., and the Government 
of Norway, or other agencies, for all message traffic 
between New York and Oslo with respect to each of the 
routes given in answers to Questions 2(a) and 2(b). 

See Exhibit “B”. 

4. What is the normal period of delay for each class of 
traffic between time of receipt at operating position and 
beginning of actual transmission? During the period Jan¬ 
uary 1, 1935 to October 31, 1935, was it ever necessary (1) 
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to delay traffic abnormally because of an insufficient num¬ 
ber of circuits available at the time caused by (la) lack of 
enough transmitters, (b) lack of necessary frequency as¬ 
signments, (c) lack of other equipment, as, foir example, 
land wire control lines, or (d) atmospheric conditions; or 
(2) to divert traffic to other carriers because of ian insuffi¬ 
cient number of circuits available at the time caused by 
(a), (b), (c), or (d) above? If so, upon what da[tes and at 
what times ? 

A check over a continuous period of five day^ and com¬ 
prising a total of 716 paid messages of all classifications 
was recently made on the New York-Oslo circuit ih strict ac¬ 
cord with normal operating procedure. The average delay 
for each class of traffic between time of receipt at the op¬ 
erating position and beginning of actual transmission was 
shown to be as follows: 


U rgent 

Ordinary 

CDE 

LC 

NLT 

0.5 minutes 
4.5 

6. 

7. 

21. “ 

1 

1 

1 

1 

1 

Govt. 

3. 

i C 

(only 3 Govt, 
msges handled) 

Press 

15. 

i c 

(only 2 Press 
msges handled) 


Obviously, other delay figures could be shown if the flow 
of messages from the central distributing point to the op¬ 
erating position were artificially regulated. | 

During that part of the business day which is common 
to both New York and Oslo, or roughly from 8 AM to noon 
E.S.T. (corresponding to 2 PM to 6 PM Oslo time) there is 
rarely any accumulation of traffic, and messages are han¬ 
dled with delay little greater than is required to prepare 
them for transmission. Because of the difference in 

I 

2625 time, few messages can be usefully delivered in Nor¬ 
way after 12 noon E.S.T., and a very large proportion 
of the traffic transmitted during the afternoon and evening 
is consequently of the deferred classification, most of it 
intended for delivery in Norway at the commencement of 
business the following morning. 
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1. During the period January 1,1935 to October 31, 1935, 
it has never been necessary to delay traffic because of an 
insufficient number of circuits available at the time caused 
by: 

(a) Lack of enough transmitters 

(b) Lack of necessary frequency assignments 

(c) Lack of other equipment, as, for example, land wire 
control lines 

(d) Atmospheric conditions. 

(See answer to question immediately following) 

2. During the period January 1, 1935 to October 31, 1935 
it has never been necessary to divert traffic to other carriers 
because of an insufficient number of circuits available at the 
time caused by (a), (b), (c), or (d) above. 

During the entire period January 1, 1935 to October 31, 
1935, the total number of Norwegian messages available 
to R.C.A. Communications, Inc., for transmission over the 
direct New York-Oslo circuit was 42,149. Of this number, 
only 37 messages or eight one-hundredths of one per cent of 
the total were diverted, and all of the 37 were transmitted 
via R.C.A. Communications, Inc.’s alternate radio routes. 
Twenty-eight were diverted via Gothenburg, four via Am¬ 
sterdam, three via London and two via Berlin. Of the 37 
messages diverted, 28 were diverted because of the shut¬ 
down of the Norwegian receiving facilities during the night 
hours, Sundays and holidays. The remaining 9 messages 
were diverted because of local atmospheric conditions at 
the Norwegian receiving terminal, which precluded imme¬ 
diate direct transmission, and diversion was resorted to in 
order that no delay might be incurred. 

II. Should the applications of the Mackay Radio and 
Telegraph Company, Inc., be granted, what service would 
the Mackay Radio and Telegraph Company, Inc., perform 
that cannot now be performed by existing carriers? To 
what extent would its functions be competitive? 

If this application is granted, the Mackay Radio 
2626 and Telegraph Company, Inc., would not perform any 
service which cannot now be performed and is not 
now being performed by R.C.A. Communications, Inc., and 
other carriers. Mackay’s functions would be competitive. 
The I. T. & T.-owned Postal Telegraph Company and Com¬ 
mercial Cable Company already compete in the United 
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States for the telegraph business from this country to Nor¬ 
way. If additional I. T. & T. competition is inaugurated 
through the establishment by Mackay Radio and Telegraph 
Company of another communication circuit between New 
York and Oslo, this competition for the business at home 
would become even more intense than it already jis. In ad¬ 
dition Mackay would compete with R.C.A. Communications, 
Inc., for the favor of the Norwegian Telegraph Adminis¬ 
tration and that competition would be most serious. Also, 
the Commercial Cable Company has for years had traffic 
solicitors in Norway and these solicitors would become im¬ 
mediately available to Mackay to solicit trafffc. R.A.C. 
Communications, Inc., would have to meet this competition 
by building up a force of traffic solicitors in Norway, at 
substantial expense, and with no possible increase in pres¬ 
ent traffic. ; 

III. Would the traffic be sufficient to justify th£ proposed 
operation? 

The traffic is not and would not be sufficient to justify the 
operation of additional telegraph facilities between the 
United States and Norway. 

IV. How would the proposed operation affect the traffic 
and income of R.C.A. Communications, Inc., and its ability 
to serve the public? 

The proposed operation would necessarily reduce the 
traffic and income of R. C. A. Communications, Ihc., and its 
ability to serve the public. [ 

2627 Docket No. 3336 3337 3338 RCAC Exhibit 6 

i 

Hearing before Federal Communications Commis¬ 
sion Ward & Paul, Official Reporters 

| 

Federal Communications Commission Jan-6i 1936 Re¬ 
ceived 1st Mail Mail and Files i 

Exhibit “A” 

Summary of Transmitted & Received Traffic by Words & 

Revenue Norwegian Circuit 

January 1st, 1935—October 31st, 1935 
R.C.A. Communications, Inc. j 
A Radio Corporation of American Subsidiary 

New York 
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2649 Docket No. 3336 3337 3338 RCAC Exhibit 7 
Hearing before Federal Communications Commission 

Ward & Paul, Official Reporters 

Exhibit “B” 

Division of Tolls by Direct and Alternate Routes between 

New York and Oslo 

R. C. A. Communications, Inc. 

A Radio Corporation of America Subsidiary 

New York 

2650 3) Explain the division of tolls between the R.C.A. 
Communications, Inc. and the Government of Nor¬ 
way or other agencies for all message traffic between New 
York and Oslo, with respect to each of the routes given in 
answers to questions 2(a) and 2(b). 

Over the routes given in answer to 2 (a) and 2 (b) the 
divisions of tolls are: 

2 (a) New York to Oslo by Direct Radio 


Ordy. Press 


RCAC 1st Zone Terminal 

GF 0.15 

GF 0.05 

Norwegian Govt. Terminal 

.15 

.05 

RCAC Proportion Radio Tolls 
Norwegian Govt. Proportion 

.45 

.125 

Radio Tolls 

.45 

.125 

Total to RCAC 

.60 

.175 

“ ‘‘ Norwegian Govt. 

.60 

.175 

Total Rate from New York 1.20 

This division applies in both directions. 

.35 

2 (bl) New York to Gothenburg by Direct Radio thence 
Gothenburg to Oslo by short wires 

To Norway 

Ordy. 

Press 

RCAC 1st Zone Terminal 

GF 0.20 

GF 0.05 

Swedish Govt. Transit 

.12 

.06 

Norwegian Govt. Terminal 

.15 

.05 

RCAC Proportion Radio Tolls 

.225 

.095 

Swedish “ “ “ 

.505 

.095 

Total to RCAC 

.425 

.145 
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Total Rate 1.20 .35 

From Norway 

RCAC 1st Zone Terminal .20 .05 

Norwegian Govt. 44 .15 .05 

Swedish 44 Transit .12 j .06 

RCAC Proportion Radio Tolls .45 .095 

Swedish Govt. 44 44 .28 .095 

Total to RCAC .65 .145 

4 4 4 4 Foreign Administrations .55 .205 

Total Rates 1.20 ! .35 

2651 2 (b2) New York to Amsterdam by Direct Radio 

thence by Radio from Amsterdam direct to Oslo 


To Norway Ordy. Press 

RCAC 1st Zone Terminal GF 0.20 GF 0.05 

Holland Govt. Transit .08 .04 

4 4 4 4 Outpayment .47 f .235 

RCAC Proportion Radio Tolls .3375 .019 

Holland Govt. 44 44 .1125 .006 

Total to RCAC .5375 ! .069 

4 4 4 4 Foreign Administrations .6625 .281 

Total Rate 1.20 j .35 

From Norway 

I 

Rate beyond Holland .47 j .235 

RCAC 1st Zone Terminal .20 .05 

Holland Govt. Transit .08 .04 

RCAC Proportion Radio Tolls .1125 .006 

Holland Govt. Proportion Radio 
tolls .3375 .019 

Total to RCAC .3125 j .056 

4 4 4 4 Foreign Administrations .8875 .294 

Total Rate 1.20 .35 

2 (b3) New York to London by Direct Radio [thence by 
either Anglo Norwegian Govt. Cable or by the Cables of the 
Great Northern Telegraph Co. 


Press 


GF 0.20 GF 0.05 


.08 

.04 

.47 

' .235 

.3375 

.019 

.1125 

.006 

.5375 

.069 

.6625 

.281 

1.20 

.35 

.47 

.235 

.20 

.05 

.08 

.04 

.1125 

.006 

.3375 

.019 

.3125 

.056 

.8875 

.294 

1.20 

.35 
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To Norway Ordy. Press 

RCAC Radio Tolls GF 0.3825 GF 0.06625 


Cable & Wireless Radio Tolls 

.3825 

.06625 

Outpayment beyond London 

.435 

.2175 

Total to RCAC 

.3825 

.06625 

44 “ Foreign Administrations 

.8175 

.28375 

Total Rate 

1.20 

.35 


This division applies in both directions. 

2652 2 (b4) New York to Berlin by Direct Radio thence 

by radio from Berlin direct to Oslo 

To Norway Ordy. Press 


RCAC Proportion Radio Tolls GF 0.513 

GF 0.098 

German 44 “ 44 

.417 

.117 

Outpayments beyond Germany 

.27 

.135 

Total to RCAC 

.513 

.098 

44 44 Foreign Administrations 

.687 

.252 

Total Rate 

1.20 

0.35 

From Norway 



Rate beyond Germany 

.27 

.135 

RCAC Proportion Radio Tolls 

.417 

.117 

German 44 44 44 

.513 

.098 

Total to RCAC 

.417 

.117 

4 4 44 Foreign Administrations 

.783 

.233 

Total Rate 

1.20 

.35 

2 (b5) New’ York to Paris by Direct Radio thence by ra 

dio from Paris direct to Oslo 



To Norway Ordy. 

Press 

RCAC 1st Zone Terminal GF 0.15 

GF 0.05 

French Transit 

.15 

.075 

4 4 Outpayment 

.32 

.16 

RCAC Radio Tolls 

.58 

.065 


(All Radio Tolls accrue to RCAC) 


Total to RCAC .73 .115 

44 44 Foreign Administrations .47 .235 

Total Rate 1.20 .35 
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From Norway 


Rate beyond France 

GF 0.32 ^F 

0.16 

RCAC 1st Zone Terminal 

.15 

.05 

French Transit 

.15 

.075 

French Co. Radio Tolls 

.58 

.065 

(All Radio Tolls accrue 

to Radio-France) 


Total to RCAC 

.15 

.05 

Total to Foreign Administrations 1.05 

.30 

Total Rate 

1.20 | 

| 

.35 


2653 Endorsed: Docket No. 3336 3337 3338 RCAC 
Exhibit 8 Hearing before Federal Comhmnications 
Commission Ward & Paul, Official Reporters 

Traffic Agreement 

Between 

i 

I 

Compagnie Generale de Telegraphie sang Fil 

and Radio France 

! 

and | 

Radio Corporation of America 


Dated: October 26th, 1921 ! 

i 

(Cover not a part of Agreement as executed) 

i 

2654 Agreement made this twenty-sixth day of October 
1921 between Compagnie Generale de Telegraphie 
sans Fil, a Company incorporated under the laws of France, 
and Radio France, a Company incorporated un<jler the laws 
of France (hereinafter called collectively the French Com¬ 
panies) of the one part and The Radio Corporation of 
America, a Corporation of the State of Delaware, United 
States of America (hereinafter called the Radio Corpora¬ 
tion) of the other part: 

Whereas the French Companies and the Radio Corpora¬ 
tion respectively own and are working high po^er wireless 
stations for the purpose of conducting a high speed automa¬ 
tic and duplex Trans-Atlantic wireless service between 
France and the United States of America; 

* • j * 

And whereas it has been agreed between the parties 
hereto that such high power wireless stations shall be 
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worked as a competitive route to the cables and as if they 
were owned entirely by one of the parties hereto and not 
as separately owned and controlled stations; 

And whereas it is intended to conduct a successful con¬ 
stant up-to-date speedy profitable and reliable public Trans- 
Atlantic wireless telegraph service; 

Now it is hereby agreed as follows: 

Stations To Be Worked in Proper and Efficient 

Manner. 

(1) That the French Companies and the Radio Corpora¬ 
tion respectively shall maintain their Trans-Atlantic wire¬ 
less stations in a proper and efficient manner wdth up-to- 
date gear and appliances for the transmission and recep¬ 
tion of traffic and shall provide a sufficient and well trained 

staff for this purpose. 

2655 Territories of the Respective Companies. 

(2) That the territory of the Radio Corporation shall 
be the United States of America its possessions territories 
as now constituted and Cuba. The territory of the French 
Companies shall be France its colonies and dependencies 
as novr constituted. 

Sufficient Load of Traffic. 

(3) That the parties hereto shall take all and every rea¬ 
sonable steps to secure an ample and sufficient load of 
traffic in both directions for the circuit or circuits. 

Traffic From All Countries and From All 

Companies. 

(4) That the French Companies shall transmit or re¬ 
ceive by means of the said circuit or circuits all messages 
received by them directly or from other Companies or com¬ 
munication systems in so far as messages are concerned 
which either originate in or outside and are intended for 
transmission through the territory of the French Com¬ 
panies and destined to the United States of America its 
possessions territories or to Cuba and to countries whose 
communication systems are the natural extension of the 
communication systems in the territory of the Radio Cor¬ 
poration or to countries with which the Radio Corporation 



FEDERAL COMMUNICATIONS COMMISSION, ET AL 1219 

I 

. I 

has or shall have telegraphic or radio telegraphic com¬ 
munication except when the sender of a message directs 
otherwise and except when direct radio comlnunication 
exists between such countries and the stations of the 
French Companies; provided however that the French 
Companies shall always have the right to use the most di¬ 
rect and cheapest way for communication with the coun¬ 
tries outside of the territory of the Radio Corporation; 
and further provided that as to the traffic destined to the 
territory outside of the territory of the Padio Cor- 
2656 poration where other routes which are substantially 
as direct and as cheap exist the French Companies 
shall send to the Radio Corporation at least as l^rge a pro¬ 
portion of their total unrouted traffic destined 16 such out¬ 
side territory as the proportion they receive froih the Radio 
Corporation from such outside territory bears to the total 
traffic the French Companies receive from such Outside ter¬ 
ritory, such proportion to be measured by full paid words, 
or the equivalent thereof. j 

And reciprocally the Radio Corporation shall transmit 
or receive by means of the said circuit or circuits all mes¬ 
sages received by it directly or from other Companies or 
communication systems in so far as messages are concerned 
which either originate in or outside and are intended for 
transmission through the territory of the Radip Corpora¬ 
tion and destined to France its colonies and dependencies 
and to countries whose communication systeips are the 
natural extension of the communication systems in the ter¬ 
ritory of the French Companies or to countries with which 
the French Companies have or shall have telegraphic or 
radio telegraphic communication except when the sender 
of a message directs otherwise and except \^hen direct 
radio communication exists between such countries and the 

i 

stations of the Radio Corporation; provided however that 
the Radio Corporation shall always have the right to use 
the most direct and cheapest way for communication with 
the countries outside of the territory of the French Com¬ 
panies ; and further provided that as to the traffic destined 
to the countries outside of the territory of the French Com¬ 
panies where other routes which are substantially as direct 
and as cheap exist the Radio Corporation shall send to the 
French Companies at least as large a proportion of its total 
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unrouted traffic destined to such outside countries as the 
proportion it receives from the French Companies from 
such outside countries hears to the total traffic the Radio 
Corporation receives from such outside countries, such 
proportion to be measured by full paid words, or the 
equivalent thereof. 

2657 Delivery and On-Transmission of Messages. 

(5) The parties hereto respectively shall make all nec¬ 
essary arrangements as far as reasonably possible for the 
collection and delivery within the delivery district of their 
Citv office or offices and for the on-transmission to desti- 
nation whatever it may be of every message received over 
the circuit or circuits. 

International Conventions. 

(6) Except as otherwise herein provided the Trans- 
Atlantic wireless service or services shall be conducted 
accounted for and settled according to the rules and regu¬ 
lations of the International Conventions in so far as the 
Governments of the respective parties do not object to them 
for the time being in force and in accordance with the laws 
and decrees of the countries concerned. 

Rates. 

(7) The fixing or reduction of or increase in wireless 
tolls or rates shall be mutually agreed upon subject to the 
approval in so far as the French Companies’ rates are con¬ 
cerned of the Administration Fran^aise des Postes et Tele- 
graphes, and should the Radio Corporation at any time 
furnish its own landline or wireless connections between 
its high power wireless stations and towns or cities in the 
United States the rates thereon charged in respect of Trans- 
Atlantic wireless messages shall be the same or less than 
those of other landlines or Wireless Companies and be the 
most favoured quoted to any other Company uncontrolled 
or controlled or interested or which is leased operated or 
licensed by them in any way whatsoever and as shown in 
their books of account. 

: Traffic to Cables. 

(8) In the event of its being found necessary in the in¬ 
terests of the public service to divert any message 
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2658 to cables or any other telegraphic system owing to 
congestion on the wireless circuit or circuits involv¬ 
ing undue delay in the transmission or reception of tele¬ 
grams then the difference in tolls between the public wire¬ 
less rates and the rates by cable or any other telegraphic 
system to which the messages are handed over shall be re¬ 
garded as an other-line payout as provided for in article 
12, paragraph C, of this Agreement under 4. Either party 
may at any time on reasonable notice cancel this paragraph 
or set a monthly limit to the cost thereof to each side. 

Breakdown or Destruction of Stations. 

(9) In the event of a breakdown or destruction of one 
or any of the wireless sending or receiving stations or to 
the lines connecting such stations with each other every 
endeavour shall be made to put them into normal working 
order or to reconstruct them with the least possible delay. 

Additional Facilities for Surplus Traffic. 

(10) In case either party hereto shall fail to extend 
increase or improve its facilities and organisation suffi¬ 
ciently to take care of any reasonably permanent increase 
of traffic over or available for the said circuit; or circuits 
then the increase and generally such business a? that party 
shall fail to take care of may be routed by the bther party 
to from or through stations of outsiders until s^ch time as 
the necessary facilities are provided and maintained. In 
case either party proposes to make a considerable increase 
in its facilities for such circuit for example by building 
another sending or receiving station or both and contends 
that the same is justified by the probable business and 
profit and the other party is unwilling to do &o the arbi¬ 
trators hereafter mentioned shall have authority to release 
and shall release the party willing to make such increase 
from the exclusive traffic agreement so far as Concerns the 

increase and any new station or stations designed to 

2659 handle such increase provided that and to the ex¬ 
tent that a refusal to grant such release iwould limit 

the legitimate growth of the business of radio communi¬ 
cation. 
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Co-operation. 

(11) i Generally each party hereto shall co-operate with 
the other to secure the successful and remunerative work¬ 
ing of the jointly worked circuit or circuits. 

Division of Receipts. 

(12) (a) Except as hereinafter provided the traffic 
shall be conducted accounted for and settled for in accor¬ 
dance with the regulations of the International Conventions 
(in so far as the Government of either of the parties does 
not object to them) as well as with the laws and decrees of 
the countries concerned which are or may be in force at any 
time during the term of this agreement. 

(b) The rate per message passing through a radio sta¬ 
tion shall comprise: 

(1) A basic wireless rate of 14 (fourteen) cents a word 
in the United States or 70 (seventy) centimes in France 
which belongs to the station transmitting the message, no 
corresponding charge being made by the receiving station. 

(2) The French Terminal (or first zone) rate of 15 
(fifteen) centimes a word. 

(3) The American Terminal (or first zone) rate of 3 
(three) cents a word. 

(4) All 4 ‘other line pay-outs”, as for example when 
the message is sent beyond the Terminal (or first zone) in 
the United States or outside of the fifteen centimes Ter¬ 
minal (or first zone) in Europe. 

2660 (c) All monies collected on both sides for the 

charges specified in paragraphs 2, 3 and 4 above 
shall be pooled and applied to re-imbursing the parties for 
payments to Governments or to connecting or forwarding 
Companies taking part in the transmission of messages, for 
charges actually incurred for such service except that for 
the American Terminal, or first zone, the Radio Corpora¬ 
tion shall always receive a uniform payment out of this 
pool of 3 (Three) cents a word for its Terminal, or first 
zone rate, whatever its actual out-payments in said Ter¬ 
minal Zone may be. 

(d) Accountings shall be had quarterly. Any balance, 
or deficit, of the pool shall be shared equally by the parties. 

(e) No change shall be made in the rates fixed above 
except by mutual agreement and except that the rates 
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charged in. any country whose currency has depreciated 
may be increased not more than to cover the depreciation 
(for instance, the rates of the French Companies are at 
the present time increased 80 (eighty) per cent for this 
reason although such increase is not sufficient tb cover the 
depreciation). j 

(f) Reduced rates for deferred, press and otjher special 
services may be fixed by mutual agreement. | 

For messages of the French and of the United States 
Governments the radio rate shall be reduced tJy one-half. 

Service messages shall be exchanged free of all charges 
except for actual ‘‘other line pay-outs”, if any.j 

Requisition or Control by Government 


(13) In the event of war or public danger and either 
Government taking control of the working of the wireless 
stations then for the duration of such control this agree¬ 
ment shall be non-operative, but it shall entejr into full 
force again from the time the stations are returned to the 
parties hereof. 

I 

I 

2661 Arbitration. j 

(14) In case of any disagreement between j;he parties 
concerning the true intent and meaning of any of the pro¬ 
visions of this Agreement the subject of such difference 
shall be referred to three arbitrators one to be chosen by 
each party and the third by the two arbitrator^ so chosen 
and the decision of such arbitrators or the majority thereof 
shall be final and conclusive. 

Period of Agreement and Notice of Termination. 

I 

(15) This agreement shall remain in force until the 
first of November One thousand nine hundred and forty- 
five and shall be renewable subsequently by tacit consent 
for the periods of five years unless a year’s previous writ¬ 
ten notice be given by one of the parties for the purpose of 
bringing the Agreement to an end at the expiration of any * 
period. 

The provisions of this Agreement shall on}y go into 
effect as and when the 4 ‘period of normal exploitation” 
described in the Agreement of August 3, 1920, between the 
Compagnie Generale de Telegraphie sans Fil and the Radio 




i 


i 


i 


i 
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Corporation of America shall have been brought about by 
the taking over by the French Companies of the services 
which have been conducted during the period of provisional 
exploitation by the French Government. 

Nothing in this Agreement shall affect any existing con¬ 
tracts or understandings between the French Companies 
or either of them and the Radio Corporation, but when the 
provisions hereof go into effect as above provided, the 
provisions of the traffic contract between the Radio Cor¬ 
poration and the Compagnie Generate de Telegraphie sans 
Fil, dated August 3, 1920, shall be superseded in so far as 
they are inconsistent with the provisions of this contract. 
(17) The provisions of this Agreement shall be bind¬ 
ing upon and inure to the benefit of controlled corn- 
2662 panies of the parties hereto now or hereafter en¬ 
gaged in wireless communication business. 

In witness whereof the parties hereto have caused this 
instrument to be executed by their respective officers duly 
authorized the day and year first above written. 

Agreed, subject to the approval of the French Post 
Office. 

Paris 26th Oct. 1921. 

1 E. GIRARDEAU. 

For Compagnie Generale de TSF and Radio-France 

RADIO CORPORATION OF AMERICA 

E. J. NALLY, President. 

2664 Endorsed: Docket No. 3336 3337 3338 RCAC 
Exhibit 10 Hearing before Federal Communications 
Commission Ward & Paul, Official Reporters 

United States Naval Institute 

' Proceedings—October, 1923 

Some Facts Connected with the Past and Present Radio 

Situation in the United States 

By Rear Admiral W. H. G. Bullard, U. S. Navy, Retired 

At the outbreak of the World War in 1914, the largest 
user of radio in the government service, and in fact in the 
United States, was the Navy Department. At that time the 
Radio Acts of July 24, 1910 and July 23, 1912, were on the 
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statute books, but the radio activities of the Navy Depart¬ 
ment were developed as the result of the only previous 
expressed policy of the Government. This policy was con¬ 
tained in the report of the so-called Roosevelt Board, a 
board appointed by President Roosevelt in 190i£ to study 
the radio activities of the various departments df the gov¬ 
ernment and to make suitable recommendations regarding 
their development. The Navy Department was| a pioneer 
in the development of radio in this country, and had inter¬ 
ested itself since 1898, the year the first radio installation 

I 

was brought to this country. ; 

The Roosevelt Board reported that radio wa|s of para¬ 
mount importance to the Navy Department, and recom¬ 
mended that existing radio installations of certain other 
government departments be transferred to th^t Depart¬ 
ment, and that the Navy should maintain and operate a 
complete chain of coast signal stations, and should trans¬ 
mit all messages for other government departments. The 
War Department was to operate shore stations in military 
areas as part of the national defense and cooperation was 
to be complete between the two departments of the govern¬ 
ment organized for war. j 

2665 The report of the Roosevelt Board, which was ap¬ 
proved by the President, is now known to few and 
seldom referred to, but the Navy Department has always 
maintained the rights conferred by it and has Always as¬ 
sumed the obligations demanded by it. | 

From time to time, various inter-departmenthl commit¬ 
tees have been appointed by the departments concerned to 
study special questions regarding radio, but noi^e of these 
have been of the far-reaching importance of the; Roosevelt 
Board, concerning matters of general policy. j 
As the result of the obligation to construct, maintain and 
operate a complete chain of coast signal stations, money 
was yearly appropriated by Congress, and the;Navy De¬ 
partment was enabled to keep in communicatioh with the 
commanders of its fleets and the various units thereof. 
Shore radio stations of varying degrees of power were 
built on national territory and territory of overseas pos¬ 
sessions, to ensure reliable communications witlj the ships 
of the Navy. Naturally all ships of the Navy Were fitted 
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with radio installations, not only for communication with 
the shore stations, but with one another. 

Shortly after the introduction of the first radio sets in 
this country, private companies were formed to exploit this 
form of communication. These private companies erected 
shore stations for radio communication with ships at sea 
and later, when possible, with shore stations in foreign 
countries, and naturally these corporations were looking 
for financial gain from their investments. 

The rapid development of radio communication early 
showed the necessity for some form of international 
2666 agreement, if ships of different nationalities were 
successfully to communicate with one another, and 
shore stations of different countries were to communicate 
with ships of their own and different nationalities. The 
first international agreement entered into was in 1906, when 
international delegates met in Berlin and formulated a set 
of international rules. The United States participated in¬ 
formally in this convention, but this “Berlin Convention” 
was not submitted to the United States Senate, and in con¬ 
sequence neither the government nor its citizens were 
bound by its provisions. In 1912 a second international 
convention was called to meet in London, to bring the Ber¬ 
lin Convention up-to-date; and to this convention the 
United States sent properly accredited representatives. 
As the result of deliberations of the international delegates, 
the London Convention was brought into being, and was 
later ratified by the United States Senate, proclaimed by 
the President July 8, 1913, and took on all the effects of 
law. The requirements of this convention were binding 
alike upon all government and private radio interests, 
though generally the regulations were more for the guid¬ 
ance and observance of private interests, while government 
interests were allowed great freedom of action. 

Many foreign countries had early adopted the policy of 
government ownership and operation of all radio activi¬ 
ties, though the United States had always rejected this 
policy, without, however, going on definite record except in 
a negative sense. Several efforts of government represen¬ 
tatives to make the so-called “ship to shore” communica¬ 
tion a purely government function failed to impress re¬ 
sponsible committees of Congress. Also representations 
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were made to make international commuhication a 

2667 purely government function, but this alsd failed to 
impress Congress. The government representatives 

based their arguments for government ownership and con¬ 
trol on the fact that no interest, whether government or pri¬ 
vate, could give clear title to the use of the universal ether, 
but the one best qualified to do it, to prevent interference 
and to regulate wave lengths, was the government. Prac¬ 
tically all those who have given serious thought tp this form 
of communication are agreed that it can best be carried on 
by one controlling agency, and while the word monopoly is 
hateful to American ears, it appears that eventually a mo¬ 
nopolistic control or regulation must prevail, and Congress 
must decide whether it will retain this control or regulation 
in some form of government agency or surrender it to a 
private company. Most naturally private companies car¬ 
rying on international radio communication hate need of 
certain definite wave lengths, and their expensive installa¬ 
tions must be designed to meet their needs. To be success¬ 
ful, private companies should be protected in their exclu¬ 
sive use of certain bands of wave lengths, but what will be 
the result if these wave length bands interfere with those of 
high power stations of the government? To mept all these 
considerations, what agency is the best so to regulate af¬ 
fairs that both private and government stations may suc¬ 
cessfully operate without interference? The answer might 
properly be some form of government commission, which 
recognizing the equitable needs of all, could so arrange wave 
lengths, etc., that both government and privatje business 
might successfully be carried on. Alm ost every govern¬ 
ment except our own has recognized so fully the importance 
of its international communication, that it has set up 

2668 some form of agency to regulate this important link 
in government affairs. The nearest approach to es¬ 
tablishing a governmental agency to regulate communica¬ 
tion affairs has been effected by independent departments 
of the government. Notable among these is the Naval Com¬ 
munication Service, organized under the Navy Department 
to care for its extensive world wide communication. Not 
only does this Service provide for the Navy’s needs, but 
for any other department that can make use of it It would 
not seem to be difficult to combine all the various communi- 
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cation systems of the different departments into one effi¬ 
cient controlling system, enlarging its scope and giving it 
regulatory powers over private communication systems, 
and giving it a government standing for administrative and 
executive work. 

To put into practical effect the London Convention, it 
was desirable for Congress to enact proper legislation, and 
this was accomplished by the Radio Act of August 13,1912. 
By this act the general regulation of radio activities, other 
than for the government, was vested in the Department of 
Commerce. One section of the Act required the extensive 
chain of government radio stations, under certain condi¬ 
tions, to engage in commercial work by forwarding and re¬ 
ceiving radiograms to and from ships at sea. 

Private companies organized to conduct general radio 
business met with indifferent success, and some came into 
existence only to fade away, but at the beginning of the 
World War, there remained two principal corporations 
operating in the United States: namely, The Marconi Com¬ 
pany of America and the Federal Telegraph Company of 
California. The former operated a chain of radio shore 
stations along our sea coasts and lake regions, some 
2669 of which had been constructed particularly for that 
company, while others had been acquired from other 
wireless companies that had failed. The Marconi Company 
of America also owned the radio installations of many of 
the ships flying the American flag, operating them on a ren¬ 
tal basis in giving radio service. In addition, this company 
operated a high power circuit between stations in Califor¬ 
nia and Hawaii and beyond, and had contracted to build a 
high power station at Marion, Mass., to communicate with 
a similar station in Norway built by the English Marconi 
Company, and also was in a position to operate a high 
power station at New Brunswick, N. J. 

The Federal Telegraph Company of California operated 
a few stations on the Pacific Coast and on ships in the Pa¬ 
cific Trade, and, in addition, conducted a point-to-point 
telegraph business along the coast from Portland, Ore., to 
San Diego, Cal. 

The Radio Act of 1912 contained no restrictions as to the 
construction and operation of shore radio station on United 
States territory by foreign interests. As a result, there had 
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been built at Sayville, Long Island, a high-powered station 
for communication with Nauen in Germany, by|a German 
Wireless Company, and this station was in active operation 
at the beginning of the war. Similarly, there Iwas being 
built at that time a high-powered station at Tuckerton, 
N. J., by another German Company for a French; Company, 
for communication with a similar station at Blvese, in Han¬ 
over, Germany. ! 

When World War broke out, it was our obligation as a 
neutral to see that no unneutral seiwice was performed at 
either of these two high-powered stations owned and oper¬ 
ated by belligerents. By virtue of a proclamation of the 
President, the Navy Department was charged with 
2670 the duty of seeing that no unneutral service was per¬ 
formed at these stations, and in consequence strict 
censorship was established. Navy personnel wa$ placed in 
charge at both stations and full and complete qharge was 
assumed. As a result of many deliberations, Sayville was 
finally acquired permanently by the Navy Department, and 
Tuckerton, after being seized by the Alien Property Custo¬ 
dian, was later turned back to its French owners as deter¬ 
mined by a United States Court, and was finally acquired 
by the Radio Corporation of America, the successor of the 
Marconi Company of America. j 

The Marconi Company of America was one! link in a 
chain of radio companies formed in many countries which 
had their origin in England, and was the result of a far- 
’ sighted policy on the part of British subjects whq sought to 
dominate and control this form of international communi¬ 
cation in the same manner that British subjects encouraged 
by the British Government, had previously succeeded in 
obtaining a virtual monopolistic control of cablq communi¬ 
cation. American interests had been slow to enter the field 
of cable communication for international work, and had 
not always been able apparently to secure entire control 
when so disposed, being compelled to operate foreign cables 
under leases, or to submit to the condition of a foreign ma¬ 
jority owned stock, a condition which means that| in general 
the policy is dictated in foreign countries. j 

At this point it may not be amiss to point out how de¬ 
pendent the United States and its citizens are upon foreign 
companies, for any submarine cable which may be desired 
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in quantity. It is doubtful if an order for a sufficient length 
of cable to cross the Pacific Ocean could be filled 
2670a \^ithin two to three years, under most favorable con¬ 
ditions, and a much longer time if it was to the in¬ 
terests of foreign governments to postpone delivery. One 
can well imagine our condition if we were at war with any 
of the countries whose factories alone can manufacture ef¬ 
ficient submarine cable for telegraphy at this time. It is 
not difficult for military men to understand the great advan¬ 
tage of having on hand a comparatively short section of 
cable, and experience in the past has shown how desirable 
this might have been and has been in time of war, either for 
laying new cables, or repairing or replacing old ones. 

The manufacture of cable is a special art, and requires 
also special material, which might not always be at hand, 
as well as special machinery and skilled workmen. Our 
own cable manufacturers, or at least certain of them, could 
undoubtedly furnish submarine cable, but possibly not until 
the need for it was over, for it would mean the construc¬ 
tion of a plant, the installation of special machinery and 
the acquisition of certain skilled men, which under the 
stress of war might be very difficult. 

When the United States entered the war, the whole in¬ 
ternational communication problem took on an entirely dif¬ 
ferent aspect, and required more drastic action than when 
we were neutral. The government practically assumed con¬ 
trol over all forms of communication which extended be¬ 
yond its borders, established a complete cable censorship, 
and virtually assumed a monopolistic control of all radio 
communication. 

As the Navy Department was the one department of the 
government organized efficiently to carry on interna- 
2671 tional radio communication, that department was 
charged with all details relating to communication, 
both by cable and radio. 

During the war, it became desirable to exercise complete 
control over all radio installations of ships flying the Amer¬ 
ican flag, and place them in charge of Naval personnel. To 
do this most effectively, it was arranged by the Navy De¬ 
partment to purchase outright these sets from the Marconi 
Company of America. This company consented to sell 
these installations to the government, and as their shore 
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radio stations existed only for the purpose of allowing the 
ships to communicate with the shore, the company insisted 
on including in the sale of ship apparatus all th£ir existing 
shore stations. By this sale, the Navy Department came 
into possession of a great number of shore radio stations, 
and virtually exercised a war time monopoly of ship to 
shore communication. 

The Federal Telegraph Company of California, operat¬ 
ing principally on the Pacific Coast, found itself in financial 
difficulties during the war, and made overtures to other in¬ 
terests to sell their shore stations for ship wdrk, certain 
wireless patents, etc. As it became desirable hot to have 
several valuable patents held by that company become the 
property of any but American interests, notably the patents 
pertaining to the “arc” transmitter, the Navy pepartment 
arranged to purchase all existing patents, and ship to shore 
radio stations of this company. Thus the Government 
(Navy Department) came into possession of all jshore radio 
stations for communication with ships at sea, ^nd in addi¬ 
tion operated all the high-powered stations j on United 
States soil for overseas work, and during the war, at least, 
practically dictated the radio policy of the government. 

After the cessation of hostilities, and uintil the war 
2672 was proclaimed officially ended, the Naval Communi¬ 
cation Service of the Navy Department continued to 
operate all the stations it had acquired during tie war, and, 
to supplement cable communication, operated commercially 
the radio circuits to England, Norway, France, Germany 
and Italy on the Atlantic Coast, and to Hawaii] Japan and 
the Philippines and beyond on the Pacific Coa$t, using its 
own and such of the high power stations of the Marconi 
Company of America as were in operating condition. The 
Naval Communication Service also operated all ship to 
shore work. j 

I 

During the war, the General Electric Company succeeded 
in perfecting a high power, high frequency alternating cur¬ 
rent generator, generally referred to as the Atexanderson 
machine, which was specially effective in transmitting radio 
signals using continuous waves. This company made ar¬ 
rangements with the Navy Department to install one of 
these transmitters in the New Brunswick Station, a Mar¬ 
coni station that had been taken over during the war. This 
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generator proved a great success, for its signals-were read¬ 
ily audible in several European receiving stations. The de¬ 
velopment of this machine seemed to solve the question of 
successful long distance radio communication, and at that 
time was. undoubtedly the best device developed for that 
purpose. 

It transpired that the head Marconi Company, the one 
operating in England, had followed the development and 
tests of the Alexanderson machine with keen interest, and 
being desirous of installing machines of this make in some 
of the high-powered stations under its control in different 
parts of the world, had opened negotiations with the Gen¬ 
eral Electric Company for the purchase of a number 
2673 of these transmitters. It seemed at that time that 
this transmitter was the key to the effective develop¬ 
ment of international radio communication, and whoever 
controlled the patents of this machine could dominate the 
radio world for long distance transmission. 

In early April, 1919, the writer had just returned from a 
war detail in Europe, and had assumed the duties of Di¬ 
rector of Naval Communications. It might here be re¬ 
marked also that the writer served from years 1912-16 as su¬ 
perintendent of Naval Radio Service, out of which grew 
the Naval Communication Service. 

The fact that the General Electric Company was nego¬ 
tiating with the English Marconi Company for a sale of a 
number of the Alexanderson machines was brought to my 
official notice a few days after my arrival in my office, and 
immediately sensing the great advantage that would be 
placed in the hands of foreigners by the successful conclu¬ 
sion of this transaction, I tried at once to prevent it. I had 
continually in mind the cable situation and its control by 
foreign interests, and was determined that if possible, this 
new form of international communication should remain in 
the hands of American citizens, particularly so, as so many 
American engineers had provided the most valuable inven¬ 
tions in the radio world. 

There was but one natural course to pursue and that was 
to bring to the attention of the proper officials of the Gen¬ 
eral Electric Company, the vast harm that would be done 
American interests if their valuable transmitter were sold 
to foreign companies, thus allowing foreign interests 
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2674 to secure a predominating position for long distance 
radio work. The only other market for this machine 

was our own government, or the Marconi Company of 
America, and there existed sufficient reasons from a patri¬ 
otic point of view why that company should notj possess the 
right to use this machine. I 

In early April, 1919, negotiations were under way be¬ 
tween officials of the General Electric Company and repre¬ 
sentatives of the Navy Department regarding the final dis¬ 
position of the Alexanderson machine in the New Bruns 
wick Station (whether or not the government' would pur¬ 
chase the machine), and through these official^ a meeting 
was scheduled between myself, Commander Hooper of the 
- Bureau of Engineering, and certain members of the Board 
of Directors of the General Electric Company. 

This meeting took place on April 6, 1919, in the general 
office of the company in New York, and there w$s present at 
this meeting the president of the company and several vice- 
presidents. As the senior government representative, I un¬ 
folded to these officials the danger to .American interests 
that would ensure if the Alexanderson machine should be 
sold to any foreign government or foreign private com¬ 
panies, and pointed out that as our citizen^ had never 
played any prominent part in cable communication, here 
was a chance to retain in American hands the key to suc¬ 
cessful long distance radio communication. Further, I un¬ 
folded a scheme of radio communication whereby I hoped 
to retain in American hands the complete domination of 
radio communication in the United States, 'Central and 
South America, and made reference to a policy of wireless 
doctrine similar to the greater Monroe Doctrine, by which 
the control of radio on this continent vtould remain 

2675 in American hands. I outlined plans by which an at¬ 
tempt might be made to accomplish ihis, for my 

studies of the situation had led me to believe that the Amer¬ 
ican continent, both North and South, would be either the 
terminus or big relay terminal for all world wide radio 
communication. 

My talk fell on willing ears, and many were the questions 
asked and answered regarding the performances of the 
Alexanderson machine, and general world wide communi¬ 
cation which my experience as the head of the most impor- 
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tant radio service in the United States allowed me to an¬ 
swer to apparent satisfaction. I was told that the Chair¬ 
man of the Board of Directors, while then not present, 
would arrive for luncheon, and on his arrival the story I 
had to tell was repeated. This gentleman at once evinced 
the keenest interest, and the contract by which these ma¬ 
chines vrere to be sold to English interests was sent for, and 
if memory serves correctly, also a check which had been re¬ 
ceived to close the option. The chairman announced that 
as the matter had been presented to them, it would be a 
most unpatriotic action to proceed with the negotiations 
with the English Company, and as far as the directors then 
present could do so, they determined to proceed no further 
for the contemplated sale of the Alexanderson machine. • 
This being accomplished, to my intense satisfaction, the 
next objective was what to do with the valuable machine 
which they possessed and which had only been constructed 
after years of research and laboratory work and the expen¬ 
diture of large sums of money. For obvious reasons, which 
will be spoken of later, it could not be sold to the Marconi 

Company of America; the government was the only 
2676 other prospective buyer, and its needs were small. 

The question naturally arose as to where a market 
could be found, and to this I suggested that the machine 
could be sold to themselves by forming a really true Ameri¬ 
can Radio Company and thus creating their own market. 
This thought gave rise to some discussion, and a few days 
later, information was received that it would be the policy 
of the General Electric Company to form an American 
Radio Company, and preliminaries were at once com¬ 
menced, with the result that the present Radio Corporation 
of America came into being. 

Naturally the formation of an entirely new radio com¬ 
pany in the face of the existing Marconi Company of 
America, already established in the field as a going concern, 
presented some difficulties, and inquiry was made whether 
the government would lend its support to the projected new 
company. As the government had no established general 
policy, there seemed to be no direct agency to provide this 
support, but assurance was given that as far as practicable 
such support would be solicited, with the distinct provision 
that arrangements should be made by which the Marconi 
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Company should disappear as such. In spite of Statements 
of officials of that company, suspicion had pointed to the 
fact that that company was dominated entirely by British 
interests through its affiliation with the head company in 
England, and no government support had ever teen given 
this company, nor could it ever hope for such support with 
this suspicion attached to it. Accordingly the officials of 
the General Electric Company accepted this view, and the 
first step in the negotiations resulted in the acquisition of 
all interests of the Marconi Company of America, 

2677 and its name disappeared from this country. Thus 
two important things had been accomplished, the for¬ 
mation of a real American company, and the dishppearance 
of an important subsidiary of the head English Marconi 
Company, and way was paved for the domination'of inter¬ 
national radio communication in the United States by loyal 
citizens of this country. Later the scheme of radio control 
in South America by United States citizens was accom¬ 
plished through the energy, ability and far sightedness of 
the chairman of the Board of Directors of the Radio Cor- 

i 

poration of America. The plan finally adopted jwas not in 
its entirety that first suggested, but retained all the essen¬ 
tial features of American control. "Who would not there¬ 
fore feel proud to have assisted in the successful develop¬ 
ment of such strong American control of radio activities ? 

As this paper deals with facts connected with the present 
radio situation in the United States as well as the past, it 
would not be complete without a few words in reference to 
the Federal Telegraph Company of California. Although 
this company had during the war sold its shore stations, its 
patents, etc.; to the government (Navy Department), it still 
maintained its organization and its plant for th^ manufac¬ 
ture of “arc” sets. Mr. R. P. Schwerin had beep called to 
the presidency of this company, and he, with characteristic 
energy, determined to revive its fallen fortunes and bring 
it back on the radio map. After the war, Mr. Schwerin set 
about obtaining a concession from the Chinese Government, 
by which radio communication would be established with 
the United States. So diligently did he labor, assisted as he 
was by our own State Department and our Legation in 
Peking, that he finally obtained for the Federal Tele- 

2678 graph Company the desired concession to build five 
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shore stations in China, one a super-station for direct 
communication with the United States, located near Shang¬ 
hai, and smaller feeder stations at Shanghai, Canton, Pe¬ 
king and Harbin. 

Before this concession was formally approved, it became 
desirable for Mr. Schwerin to show the Chinese govern¬ 
ment that he had full control of the patents for the arc 
which it was proposed to use in the China Stations. These 
patents for the United States were the property of the gov¬ 
ernment (Navy Department) by purchase, and Mr. 
Schwerin appealed to officials of the present administration 
to return him these patents. The desirability from an 
American point of view of having radio stations con¬ 
structed in China under at least partial American control, 
appealed to both the responsible heads of the State and 
Navy Departments, and his appeal was backed up by rec¬ 
ommendations of those directly concerned with radio mat¬ 
ters in those two departments, with the result that the Fed¬ 
eral Company was enabled to obtain rights to their pre¬ 
vious patents. The concession by China was then granted, 
but only after the strongest support of our government and 
in the face of strong opposition by several foreign govern¬ 
ments. 

Among the other American radio companies there should 
be mentioned also the Independent Wireless Telegraph 
Company, which was organized after the war to conduct in 
general “ship to shore” radio business. At present this 
company operates only in the vicinity of New York, but 
maintains a radio service in several hundred American 
ships. The Tropical Radio Company, another American 
Company, operates an extensive radio system, prim- 
2679 arily for the interests of the United Fruit Company, 
its ships and the territory served by its ships. This 
company operates shore stations in certain countries in 
Central and South America, and forms a close link in the 
chain of radio communication. 

The present control of radio matters for commercial 
work in the United States lies entirely in American hands, 
and with a fine start and bright outlook, we may confidently 
look to the future for continued and prosperous growth of 
this active competitor to the cable for international com¬ 
munication. It should not and probably will not ever sup- 
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plant the cable, but every new means of communication to 
and from our shores and boundaries means added incentive 
to business interests. Trade follows communication just 
as surely, if not more so, than it follows the flag. 

2681 Endorsed: Docket No. 3336 3337 3338 ItCAC Ex¬ 
hibit 12 Hearing before Federal Communications 

Commission Ward & Paul, Official Reporters 

___ • 

Department of Commerce 

i 

Bureau of Foreign and Domestic Commence 

| 

Washington 

i 

Dollar Value of Trade between the United States and 

Norway 



Exports 

Imports 

Year 

to Norway 

from Norway 

1926 

$24,880,000.00 

$25,055,000.00 

1927 

23,361,000.00 

22,231,000.00 

1928 

21,141,000.00 

21,726,000.00 

1929 

23,647,000.00 

21,235,000.00 

1930 

20,281,000.00 

18,2^4,000.00 

1931 

12,196,000.00 

16,8^0,000.00 

1932 

6,916,000.00 

10,439,000.00 

1933 

7,112,000.00 

13,1^0,000.00 

1934 

11,232,000.00 

16,946,000.00 

1935* 

10,609,000.00 

13,115,000.00 


(*First ten months only, January-October, inclusive.) 


(Here follow photostats marked pages 2682 and 2684.) 
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2685 Endorsed: Docket No. 3336 3337 3338 RCAC Ex¬ 
hibit Iden 16 Hearing before Federal Communica¬ 
tions Commission Ward & Paul, Official Reporters 

Total Word Volume of Traffic of All Classes via All Routes 

between United States and Norwav 


January to October, 1935 



Eastward 

Westward 

Total 

RCAC 

799,163 

914,407 

1,713,570 

Western Union 

302,015 

55,239 

357,254 

Commercial 

190,075 

73,343 

263,418 

Mackay 

13,273 


13,273 

French Co. 

12,398 

28 

12,426 

Total 

1,316,924 

1,043,017 

2,359,941 


Working Days January to October, 1935 
(Days not including Sundays and Holidays) 


Jan. 

26 

Feb. 

22 

March 

26 

April 

26 

May 

26 

June 

25 

July 

26 

August 

27 

Sept. 

25 

Oct. 

26 


255 


Average daily words eastward 5,165 
” ” ” westward 4,090 

The RCAC circuit, operating at 50 words per minute 
transmitter speed, an equivalent of 25 actual words per 
minute, is therefore capable of handling the entire volume 
of traffic from the United States to Norway in 3-% hours 
daily, and, in the return direction the volume could be 
handled in less than 3 hours. 
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2686 Docket No. 3336 3337 3338 RCAC Exhibit Iden 17 
Hearing before Federal Communications Commis¬ 
sion Ward & Paul, Official Reporters 

i 

i 

Norway 


RCAC Percentage of Total Message Volume 



1928-9 

1929-3 

1930-1 

1931-2 

1932-3 

1933-4 

NA to Norway 

45% 

44% 

42% 

53% 

62% 

60% 

SA to Norway 

23% 

23% 

25% 

27% 

26% 

22% 

CA to Norway 

8% 

19% 

13% 

17% 

22% 

27% 

Total to Norway 

40% 

40% 

38% 

48% 

55% 

54% 

Norway to NA 

95% 

96% 

95% 

94% 

96% 

92% 

Norway to SA 

78% 

78% 

67% 

70% 

76% 

74% 

Norway to CA 

88% 

87% 

82% 

83% 

88% 

86% 

Total from Norway 

93% 

94% 

91% 

93% 

93% 

90% 


i 

i 

i 

i 


i 


i 


! 

i 

i 


i 
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2687 Endorsed: Docket No. 3336 3337 3338 RCAC Ex¬ 
hibit 18 Hearing before Federal Communications 
Commission Ward & Paul, Official Reporters 

R. C. A. Communications, Inc. 

Statement Showing Proportion of Total Revenue from Nor¬ 
wegian Traffic to Total Revenue from all European 

Traffic 

For Period January 1, 1935 to October 31, 1935 

Total Revenue from all traffic han¬ 
dled over all Western Union North 
Atlantic Cables (W.U. Exhibit II.) $ 3 783 584 $ 

Revenue from Norwegian traffic han¬ 
dled over Western Union Cables 

(W.U. Exhibit I-l-a, totalled)_ 26 195- 

Total Revenue from all traffic han¬ 
dled over Commercial Cables (Com¬ 
mercial Exhibit II) . 3 289 638 

Revenue from Norwegian traffic han¬ 
dled over Commercial Cables (Com¬ 
mercial Exhibit I-B-l) . 18 291 

Total Revenue from all traffic han¬ 
dled over French Cables (French Ex¬ 
hibit II) . 325 867 

Revenue from Norwegian traffic han¬ 
dled over French Cables (French Ex¬ 
hibit I). 460 

Total Revenue from all European traf¬ 
fic handled by R. C. A. C. 1 445 713 

Total Revenue from Norwegian traf¬ 
fic handled by R. C. A. S. 100 919 


= 0.69 % of Total 

— 0.55 % of Total 

= 0.14 % of Total 

= 6.98 % of Total 


Totals 


$ 8 844 802 $145 865 = 1.65 % of Total 
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2688 Endorsed: Docket No. 3336 3337 3338 RCAC Ex¬ 
hibit Id 19 Hearing before Federal Comniunications 
Commission Ward & Paul, Official Reporters j 

Norwegian Diverted Traffic 

January to October 1935. 


Date 

To 

Time 

Reason 

Jan. 27 

PR 


9:55 

PM 

S/D 


PR 


10.50 

PM 

S/D 

Feb. 17 

GB 

(2) 

9.00 

PM 

S/D 

24 

SW 


7.20 

PM 

S/D 

Mar. 3 

GB 


9.30 

PM 

S/D 

7 

SW 

(3) 

10.36 

AM 

ZSU 

Apr. 14 

SW 

7.40 

PM 

S/D 

26 

SW T 


3.36 

PM 

ZSU 

May 19 

SW 


6.35 

PM 

S'/D 


77 


8.30 

PM 

7 7 


77 


8.50 

PM 

77 

June 2 

SW 


6.15 

AM 

S/D 

9 

SW 


8.42 

PM 

S/D 

16 

SW 


8.35 

PM 

S/D 

23 

SW 


5.40 

PM 

S/D 

26 

SW 

(3) 

10.30 

PM 

S/D 


77 

(2) 

10.33 

PM 

77 


77 

(2) 

10.37 

PM 

77 

July 7 

SW 


8.47 

PM 

S/D 

Sept. 18 

HL 

(3) 

9.25 

AM 

ZSU 


HL 


9.32 

AM 

77 

21 

SW 


12.20 

AM 

S/D 

29 

SW 


8.20 

PM 

S/D 

Oct. 6 

SW 


7.01 

PM 

S/D 

13 

SW 


6.45 

PM 

S/D 


SW 

(2) 

8.10 

PM 

S/D 


SW 


11.42 

AM 

ZSU 


Average delay diverted messages—8 minutes. 
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2689 Endorsed: Docket No. 3336, 3337, 3338 RCA Ex¬ 

hibit 20 id Hearing before Federal Communications 

Commission 

Ward & Paul, Official Reporters 

R. C. A. Communications, Inc. 


Summary of R. C . A. C. Revenue Losses on European Cir - 

cuits Due to Changes in Division of Radio 

Tolls 


Actual Loss 

Average 


for Period 

Yearly 

Circuit 

Period Involved 

Loss 


$ 

$ 

Belgian 

7 Months 2 860 26 

4 903 32 

Holland 

4 ” 6 736 92 

20 210 76 

Polish 

24 ” 15 905 70 

7 952 85 

Swiss 

10 ” 3 932 25 

4 718 76 

Total 

29 435 13 

37 785 69 

2690 Endorsed: Docket No. 3336, 3337, 3338 RCAC Ex- 

hibit 

21 Hearing before Federal Communications 

Commission 

Ward & Paul, Official Reporters 

R. C. A. Communications, Inc. 


Messages Transferred to amd from Postal Telegraph 


Company 


Period 

From Postal 

To Postal 

Last 4 Months—1922 23,858 

45,249 

1923 

76,378 

164,009 

1924 

51,715 

199,279 

1925 

48,908 

226,342 

1926 

43,024 

239,464 

1927 

40,878 

256,525 

1928 

38,187 

291,790 

1929 

36,250 

351,871 

1930 

29,750 

361,267 
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2695 Endorsed: Docket No. 3336 3337 3338 EjCAC Ex¬ 
hibit 24 Hearing before Federal Communications 

Commission Ward & Paul, Official Reporters 

2696 “Copy” | 

Radio Corporation of America 

September ^0, 1932. 

The Reichspostminister | 

Leipziger Strasse 15 
Berlin W 68, Germany. 

Sir: . I 

I 

Our Foreign Representative, Colonel Reber, ha£ reported 
to us regarding his recent conversation with yon and has 
informed us of your request for a written statement on the 

matters you discussed. | 

We are glad to comply with the request and db so in en¬ 
tire confidence that the very close and friendly| relations 
that have existed for twelve years between Tblefunken, 
Transradio, and ourselves, and more recently jwith your 
Administration, resulting in the development of the radio 
art and of communication between our respective countries 
from what it was in 1920, an adventurous and uncertain en- 
terprise, to its present stabilized and highly efficient state, 
will insure for us cordial and sympathetic consideration. 

We are frankly opposing the efforts of the International 
Telephone and Telegraph Company, and its radio subsid¬ 
iary, the Mackay Radio and Telegraph Company, to break 
down the comprehensive radio system RCA has built up 
and opposing their efforts to induce the Administrations 
and companies now cooperating with us to work with them 
and to establish with them circuits parallel to ouij own. 

Not only are our interests involved but we believe that 
the conditions which dictate concentration of radio com¬ 
munication in Germany and other countries under a single 
Administration or company have some force in the United 
States, and that it would not be to the ultimate benefit of the 
parties or the public that radio circuits now not nearly used 
to capacity should have their traffic volume further re¬ 
duced by parallel circuits operated at one end "by a differ¬ 
ent organization. The RCA has been to the United States 
• what Transradio was to Germany. 


i 
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In many European and other countries we have long term 
traffic agreements which create the relation of partnership 
or joint adventure between the parties and in which they 
agree to cooperate in every way to secure the remunerative 
working of their jointly operated circuits. These agree¬ 
ments the IT&T organizations have been systematically en¬ 
deavoring to break down, but without success. 

2697 It was quite natural at a time when radio commun¬ 
ication required an enormous investment and was a 
highly hazardous undertaking with its future development 
in doubt, that steps should be taken in the form of these 
agreements to insure as far as possible for the parties 
thereto a guarantee that a sufficient volume of traffic would 
be available to justify a large investment. Now that for 
the time being world trade activities have so greatly dimin¬ 
ished it is of even greater importance that facilities already 
provided should be supported and able to maintain their 
efficiency. 

Apart, however, from what has gone before and any sen¬ 
timental claim our relations may have established, we are 
strongly of the belief that the further growth and develop¬ 
ment of radio communication between our respective coun¬ 
tries, with its beneficial effects on their business and social 
achievements, will be best fostered and attained by the 
maintenance of existing relationships rather than by in¬ 
creasing the number of agencies through which service is 
rendered with the consequent attenuation of traffic volume 
and relatively decreased importance of the present agency 
or any one of them. Such a change would, we firmly be¬ 
lieve, be detrimental to future progress and therefore al¬ 
though our contentions may be said to be prompted by self 
interest we do not hesitate to put them forward as entirely 
consistent with regard for public welfare and national in¬ 
terests. 

The Mackay Radio Company is a comparatively recent 
entrant into the field of radio communications. It is a sub¬ 
sidiary of the International Telephone and Telegraph Com¬ 
pany whose primary interest is in telephone (chiefly outside 
the United States), telegraph, and cable services. 

At Hearings before the Committee on Interstate Com¬ 
merce I of the United States Senate held in January 1930, 
Mr. Ellery Stone, now a Vice President of the Mackay Com- # 




I 
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pany, testified with regard to Colonel Behn, President of 
the L T. & T.— | 

4 ‘Colonel Behn has testified that radio is not a Competitor 
to the cables, but I submit that Colonel Behn’s operating 
experience has been solely in the cable and wire fields. Ob¬ 
viously, he is prejudiced against radio as an effective and 
competitive means of communication, and I predict that, 
with radio communication of this country monopolized 
under his control, the development of radio will be greatly 
retarded. ’ 7 ; 

It will be apparent to you that with your Administration 
in control of all messages, radio and cable, goijng both in 
and out of Germany the Mackay Company cannot make any 
addition to the total volume of telegrams exchanged. It 
cannot be the intention of the I. T. & T.| that their 
2698 cables should suffer from the activities of Mackay 
Radio. If they did suffer it would also involve loss 
to your connecting cables. They hope rather to take away 
from the R. C. A. Communications a substantial part of the 
business of people who prefer radio transmission and also 
to attack the Western Union cable business iniwhich you 
too have an interest. Instructions issued by the Postal Tel¬ 
egraph Company (the landline subsidiary of I. T. & T.) to 
its employes in the field shortly after we had effected our 
working arrangement with the Western Union in Septem¬ 
ber 1931 concluded with this statement “customers should 
be shown the new picture which is Western Union and RCA 
versus Postal and Mackay which should result; in our re¬ 
ceiving not less than fifty percent of the file. ’ 7 j 
With Mackay Radio as one of your correspondents you 
would then be in the position of either having to provide 
additional equipment to work with them, and of continu¬ 
ously covering duplicate channels although those now in 
use are far from being fully occupied, or it would be neces¬ 
sary to break off from time to time your communication 
with us in order to operate with the Mackay station. The 
latter course would involve hardship for us in that we 
should be unable to abandon our watch on yout transmis¬ 
sion or put our equipment or employes to othe^ uses; but, 
more important, it would be disastrous to smooth and con¬ 
tinuous service. It would mean that there would be periods 
during which messages could not be promptly s^nt to us or 
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Mackay, or by us to you. Admitting the possibility that 
with both KCA and Mackay circuits in operation, the com¬ 
bined radio traffic might be equal to or even somewhat 
greater than the present volume the increase if any would 
fail to compensate you for the additional investment in in¬ 
stallations and the operating costs of the extra channels. 
A competitive service no matter how inferior will always, 
for on reason or another, obtain some of the available busi¬ 
ness and the loss to us might very readily place our German 
circuits in the unremunerative class. 

We have already indicated our belief that the maximum 
results in radio communication progress will be obtained 
through continuance by your Administration of the agree¬ 
ments we had with Transradio, and that perpetuation of the 
agreements is therefore thoroughly justified as a matter of 
public policy. We moreover consider that the people of 
Germany and the United States under these conditions 
enjoy the most advantageous arrangements that can be 
made. The Western Union Telegraph Company which co¬ 
operates with us for landline collection and distribution 
service in the United States has 24,296 telegraph offices in 
the United States. It serves not only every city and com¬ 
munity of any importance, but thousands of other points 
and in fact its network is so comprehensive as to be practi¬ 
cally universal. The Postal Telegraph Company has less 
than 3,000 offices, duplicating service at almost the same 
number of Western Union points. It is true that the Postal 
Company advertises its ability to reach some 70,000 
2699 places, but as the same telephone facilities are avail¬ 
able to all of us the statement has no significance. 
Telephonic delivery is not acceptable in many instances. 
The Western Union is in a position to make physical de¬ 
livery of telegrams at all of the points at which it has offices. 
Its facilities in this respect could not very well be rivalled 
or surpassed. 

As indicating the relative position of the tw’o companies 
it may be noted that approximately 78% of the inland tele¬ 
graph business of the United States is transmitted by the 
Western Union and 22% by the Postal. 

It will be clear from the above that our connections offer 
the most ample facilities for transmission throughout the 
country without resort to a Mackay route, but, in the rare 



I 


FEDERAL COMMUNICATIONS COMMISSION, ET AL. 1251 

' I 

event that a sender in Germany might wish to use the Postal 
landlines for his messages we have pneumatic tube connec¬ 
tions to that company at New York and transfer messages 
to them for transit to destination if the sendeif designates 
that via. With even that contingency provided for, any pos¬ 
sible need for establishing a parallel radio circuit from 
Berlin to New York seems to disappear. - ! 

It may be that you would attach no great importance to 
differences in technical and operating qualities and expe¬ 
rience that, might exist between circuits operated by our¬ 
selves and the Mackay Radio, but the users qf telegraph 
services are much more apt to make a distinction between 
the kinds of service rendered by cable and radio respec¬ 
tively than they are to distinguish between two i radio serv- 
ices running side by side. Any inferiority on ithe part of 
either one of these services would discredit radio generally 
and have an unsatisfactory effect on the business of the 
other. It is reasonable to assume that we have gained much 
by our twelve years of intensive effort exclusively in the 
radio field during which period we have progressed from 
one circuit to 55 circuits, and to direct communication from 
the United States to 40 different countries. In that time a 
vast amount of technical knowledge, operating ability and 
a large and highly trained personnel have bee|n acquired, 
and a great many invaluable patent rights accumulated. 

The Mackay Radio has at present only two traffic agree¬ 
ments with European countries. It is operating a circuit 
with Austria, which country we declined to enter on a com¬ 
petitive basis with Mackay, and that circuit is limited to 
night lettergrams. Its other circuit is operated under an 
agreement with Hungary and was very recently Opened. In 
Switzerland, where we were also unwilling to shire the field 
with Mackay Radio, and it became a question for the Swiss 
Administration to decide which company could offer su¬ 
perior facilities, the Swiss Company, on April j 9th of this 
year made an arrangement with R. C. A. Comipunications, 
Inc. under which we are now operating. ! 

Our relations with the American Telephone and Tele¬ 
graph Company, the General Electric Company, the 
2700 Westinghouse Company and the important radio 
companies of Europe are such as to guarantee that 
the results of their explorations together with our own ex- 
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tensive research work will keep us in the forefront of radio 
development. 

These are the facts we ask you to consider when making 
decision on the application of the Mackay Radio Company. 
We venture to hope you will agree with us in our sincere 
opinion that no more advantageous arrangement than that 
which has existed for the past twelve years can be made 
and that the introduction of another competitor duplicating 
facilities inferior in resources and disturbing to our rela¬ 
tions with you would have no beneficial results. 

Sincerely yours, 

DAVID SARNOFF 
President 

R. C. A. Communications, Inc. 

cc General Harbord 
Colonel Reber 
Mr. Winterbottom 

(Here follow photostats marked pages 2701 and 2702) 

2703 Endorsed: Docket No. 3336 3337 3338 RCAC Ex¬ 
hibit 25 Hearing before Federal Communications 

Commission Ward & Paul, Official Reporters 

2704 Endorsed: Docket No. 3336 3337 3338 Western 
Union Exhibit 1 Hearing before Federal Communi¬ 
cations Commission Ward & Paul, Official Reporters 

The Western Union Telegraph Company 

N orway 

Answers to questionnaire submitted with letter of Decem¬ 
ber 14, 1935 from Federal Communications Com¬ 
mission 

I—1—Volume of traffic by words and revenue shown on 
attached statements marked I—1—A and I—1—B. 

2(a) Normal routing for all classes of traffic as follows:— 
Traffic to Norway transmitted by W.U. to London and 
transferred to Great Northern Telegraph Co. 

Traffic from Norway received from the British Post 
Office having been transmitted over the Anglo-Nor- 
wegian Government Cables. 
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|. 

i 

(b) The following are alternate routes or considered 
practical:— 

Traffic to Norway j 

| 

Anglo-Norwegian Cable 1 

Via France-Calais-Fano Cable 

Via Anglo-German Government Cable 

i 

i 

Traffic from Norway j 

i 

Great Northern Telegraph Co. 

Via Fano-Calais Cable-France 
Via German-Anglo Cable 

(c) A daily cable capacity, eastward and westward com¬ 
bined, of 745 words per minute is available t^) Western 
Union for movement of European traffic over 18 channels 
of North Atlantic plant normally available. All classes of 
traffic, including all Norwegian traffic, require only 26.5% 
of this capacity; unutilized capacity averages 548 words per 
minute over 24 hours. 

(d) Word-capacity information supplied by foreign con¬ 
necting cable companies and administrations: I 

W. U. normal route eastward from London: Great North¬ 
ern Telegraph Co., Ltd. Combined capacity of ^wo cables, 
London, England to Fredericia, Denmark: 80 WPM (words 
per minute) eastward; 80 WPM westward. Capacity of one 
cable, Fredericia, Denmark to Oslo, Norway: 50 WPM east¬ 
ward ; 50 WPM westward. 

W. U. normal route westward from London: liritish-Nor- 

I 

wegian government telegraph cables. Combined capacity of 
two cables, Oslo, Norway to London, England, 163 WPM 
westward; 172 WPM eastward. 

Alternative routes, available but seldom used by W. U.: 
Great Northern Telegraph Co., Ltd. Combined capacity of 
two cables, Calais, France to Fano and Fredericia, Den¬ 
mark, about 120 WPM eastward; about 120 WPM west¬ 
ward. German route, government cables. Combined capac¬ 
ity of two cables, London, England to Hamburg or Berlin, 
Germany to Oslo, Norway, 160 WPM eastward; 160 WPM 
westward. 

2705 I—2(e) Points of manual relay on various West¬ 

ern Union cable routes between New York and Oslo: 




1256 MACKAY RADIO & TELEGRAPH COMPANY, INC., VS. 


Route Points of manual relay 

Via Great Northern London 

Via British-Norwegian Government London 

Alternative seldom-used routes: 

Via Calais-Fano London, Paris, Fred- 

ericia 

Via German Route London, Hamburg (or 

London, Berlin) 

(f) Average delay to traffic between New York and Nor¬ 
way caused by manual relaying:— 

Western Union normal eastward cable route via Great 
Northern manual relaying at London: 

Average delay in London, 10 minutes, derived as follows: 

Handling in London W. U. office plus tube travel time 
from W. U. office to G. N. office, 2 minutes. 

Handling at Great Northern office, 8 minutes, from in¬ 
formation furnished us by Great Northern Tele¬ 
graph Co. 

Westward delay via this route, seldom used, is 7 minutes, 
composed of handling in G. N. office plus tube travel time 
from G. N. office to W. U. office, 2 minutes, and handling at 
Western Union office, London, 5 minutes. 

Western Union normal westward cable route via Nor- 
wegian-British Government Telegraph Cables, manual re¬ 
laying at London: 

Average delay in London due to manual relaying, total 13 
minutes, composed of 8 minutes for handling at British 
Post Office plus tube travel time from B. P. 0., to W. U. office 
and 5 minutes for handling at Western Union office, Lon¬ 
don. (Eastward delay via this route unknown as route 
seldom used. Information supplied by British Post Office 
is that over-all speed of service eastward from London to 
Oslo is such that 87%% of traffic is handled within 30 min¬ 
utes. From this supplied information it may be estimated 
that the average delay is about 11 minutes, to which must 
be added tube travel and W. U. handling of 8 minutes,—a 
total of 19 minutes). 

Western Union alternative cable routes. Since no use has 
recently been made of alternative routes, no actual speed of 
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service figures are available, but they would exceed those 
quoted for the normal routes on account of the greater num¬ 
ber of manual relays. i 

3—The division of tolls between Western Unioil and other 
agencies is shown on the attached statement marked 

I—3—A and I—3—B. ! 

2706 I—4—The normal period of delay forj all classes 

of Norwegian traffic between time of receipt at oper¬ 
ating position at Western Union Central Cable Office, New 
York, and beginning of actual transmission is qne minute. 

During the period January 1, 1935 to October 31, 1935 it 
was never necessary to divert Norwegian traffic to other 
carriers because of an insufficient number of circuits avail- 

i 

able to this reporting carrier at the time or because of inter¬ 
ruptions to our cables. During the same period, it was 
necessary to delay traffic abnormally because of an insuffi¬ 
cient number of circuits available at the time because of 
interruptions to service on only one occasion, namely, Feb¬ 
ruary 25 to March 6, when the simultaneous loss of several 
cable channels caused ordinary traffic to be handled in from 
5 to 30 minutes at New York during market hoprs instead 
of the customary 5 to 10 minutes; and deferred traffic, in¬ 
stead of being handled in from 30 minutes to ah hour, was 
being handled in from 30 minutes to IV 2 hours, j Night let¬ 
ters, instead of being cleared and out of the way by 9 P. M. 
were not finished until 2 A. M. Ur gents were handled with¬ 
out abnormal delay. There were no complaints as to ser¬ 
vice to or from Norway. While night letters were abnor¬ 
mally delayed from a traffic dispatching viewpoint, they 
were not delayed in delivery on time. 

II— The total amount of revenue from all traffic trans¬ 
mitted during the period January 1, 1935 to October 31, 
1935 is| 

i 

1 

(1) Over all cables operated by the Western j 

Union Telegraph Co. $4,873,665. 

(2) Over all cables operated by the Western ! 

Union Telegraph Co. used in transmitting 
messages with Norway j 3,783,584. 

1 

III— None. The Mackay Radio & Telegraph po. has but 
11 point to point radio stations in the United States and de- 
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pends largely on the Postal landlines for terminal facilities. 
The latter company through its own system and the offices 
of its connecting companies serves approximately 3,500 
places in the United States. In contrast, Western Union 
serves approximately 20,000 places in the United States, 
which include substantially the 3,500 places served by 
Postal.' Western Union provides pick-up and delivery fa¬ 
cilities for R. C. A. Communications, Inc. at all places 
where latter does not have its own offices. Mackav Radio 
& Telegraph Co. cannot perform any service not now avail¬ 
able to the public, and any service performed by it would 
necessarily be competitive with both Western Union and 
Postal. The latter companies through their owned, con¬ 
trolled or associated cable facilities have ample facilities 
for all Norwegian traffic in both directions. 

IV—The volume of traffic between the United States and 
Norway is relatively small, and the existing facilities are 
ample for all purposes. An additional route will merely 
serve to undesirably dilute the existing small traffic. 

Y—To the extent that the proposed operation served to 
divert traffic from Western Union, it would injuriously af¬ 
fect Western Union by further diluting its present inade¬ 
quate overseas traffic and to that extent diminish ability of 
Western Union to render a better service or at lower rates 
exercise its best endeavors for further development. 

VI—Nothing in addition to above and what is contained 
in formal appearance of respondent in this proceeding. 

New York, N. Y. 

Jan. 3, 1936. 
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(5 nags) 

6.00 


0.70 

2.94 

1.60 

2.16 

3.32 

Cover meat Hoasairos 









Onitod States 
foreign 






• 

• 

• 


I OS Messages 

109 

13.00 


23.71 

7.75 

4.56 

6.33 

9.50 



• 





Total forelgn-Cable 




KU 

*1,579.96 

# 932.77 

*1,119.46 

#1,765.63 

February 1935 









6oe»sroi&l Massages 


• 







full Bate Urgent 


$ 12.00 

Fes 

21.76 

4 7.11 

# 4.19 

# 4.39 

4 7.61 

full Bate Ordinary 


336.46 


609.37 

199.24 

117.71 

137.24 

216.77 

Ode Urgent 

96 

20.60 


60.11 

16.37 

9.67 

12.43 

19.13 

Cde Ordinary 

6,069 

760.35 


1,323.01 

432.23 

255.34 

326.12 

5or.oi 

Deferred • 

6,423 

770.76 


1,397.04 

466.40 

20) .62 

314.36 

501.14 

Letter (Dlt & Hit) 

10,871 

069.60 


1,676,50 

614.98 

304.23 

384.70 

665.45 

Greeting (It* 4 xlt) 
Miscellaneous 


• 



. 



• 

Goverin*nt yessegeft 









United States 
foreign 









*a«F U8 «**/»•* 









Meteorological 









Total forelgn-Cable 


*2,779.07 



#1,626.33 


#1.161.74 

#1,617.31 

Mar oh. 1935, 









cornerclal yesnagee 
full Bate Urgent 

53 

< 26.44 

?0f 

46.11 

# 15.06 

4 6.90 

# 10.30 

4 16.64 

full Bete Ordinary 

1,167 

277.68 


603.30 

164.43 

97.14 

113.26 

150.54 

Ode Urgent 

Cde Ordinary 

24 

6^343 

7.20 

801.45 


12.63 

1,394.62 

4.09 

455.59 

2.42 

269.14 

3.11 

345.86 

4.78 

632,31 

Defer rod 

7,054 

046.4S 


1,534.26 

601.24 

296.11 

346.24 

650,37 

Letter (Dlt 4 Dlt) 
Greeting (Otg 4 Xlt) 
Mlsoelleneoue 

14,631 

1,162.40 

• 

2,107.00 

639*36 

406.65 

474.12 

766.63 

Oorernment Messages 
United States 









foreign 


• 




1.01 

1.17 


frees Messages 

24 

2.88 


6.22 

1.71 

1.87 

Meteorological 





# 




Total forsignal able 

20,106 

#3,123.61 

Fes 

5,602.93 

~ir,a».48 

#1,061.37 

*1,293.13 

*2,042.24 

April 1935 









Cocvnorc l«l yoeeagee 
full Bet# Urgent 








• 

full Bate Ordinary 

1,414 

# 339.36 

Foi 

615.09 

# 200.95 

4 116.71 

* 136,41 

4 220,65 

Cde Urgent 

15 

4.50 


7.93 

2.56 

1.61 

1.94 

2.99 

Cde Ordinary 


726.30 


1,263,76 

412.87 

243.91 

313.43 

402.39 

Deferred 


1.181.U0 


2,087.70 

692.00 

402.94 

469.90 

748.94 

Letter (Dlt 4 lit) 

14,692 

1,174*66 


2,128.39 

696.60 

410.87 

479,06 

763,69 

Greeting (Gig 4 Xlt) 
Miscellaneous 









Oorarrrsart Messages 









United States 

\ • 


.* 






foreign 

22 

1.65 

\ | 


4.65 

1.52 

.90 

•13 

.76 

m.v. ijisa* 

Meteorolcglsel 









Total forelgn-Cable 

30,674 


Fot 

Em&JbU 

#1,996,40 

#1.173.04 

■■■UKiiZfiQMHi 

*2,219.41 

• 4 

• 


qoerserclal Mf.ss*Kee 







** 


full Bate Urgent 
full Rate Ordinary 

2,041 

* 469.84 

fOB 

• 

887.84 

* 290 .OS 

4 m.36 

4 199.76 

# 310.49 

C&4 Ur**nt 

32 

9.60 

16.70 

5*46 

3*22 

4*14 

6*36 

Cde Ordinary 

4*152 

622.80 


1,083.67 

354*08 

209,15 

268*77 

413*65 

Dof*rr«d 

12,291 

1,474.92 


2,673.29 

873.36 

516#94 

601.66 

958*98 

letter (Dlt a Bit) 
Greeting (Gtg A xlt) 
Miscellaneous 

16,651 

1,324 .08 


2,399.90 

784*05 

463*18 

540*03 

860*90 

Ooverneent Uessogee 
United states 






6.93 

.61 

4.72 

i orelum 

112 

10.65 


30.74 

10.04 




kitioroiofflMl 






• 



Total gorelgo^ebl* 


\wismm 

Fes 

7,092,14 

#2,317.00 

*1,360.77 

#1,614.39 

*27663.12 


Sheet #1. 



























































Pull MU Urgant 
pull Bats Ordinary 
Cda Urgant 
04* Ordinary 
Deferred 

Letter (Dlt * lit) 
Oraatlng (Otg 4 Xlt) 
Ml seal lan sour 


'•mznwn nr 


Urlted states 
Pcralgn 
r«u Ma 


Total poret*<n-Cebl« 


I 


Pull Bata Urgent 
Pull Bata Ordinary 
Cda Urgant 
Oda Ordinary 
Dafarrad 

LatUr (Dlt 4 Hit) 
Oreeting (Otg 4 Xlt) 
Mlacallanaoua 


amss 


Unltad states 
poraign 


_ L^SJ 

(lLi'iii.’Jin 


foul rortiga-CtbU 


'EUDQ 1 


pull Bata Urgant 
Pull Rata Ordinary 
Cda Urgant 
Cda Ordlnaiv 
Dafor rad 

Latter (Dlt 4 Bit) 
Oraatlng (Otg 4 Xlt) 
Ml teal Urn out 
oramaant Massages 




foreign 
rid u******* 


nnmmm 


ot»l forelgn-Cabl* 


Comerolal Masaagsa 


Pull Rate Urgant 
Pull Rata Ordinary 
Cda Urgant 
Cda Ordinary 
Deferred 

Latter (Dlt 4 Hit) 
Oraatlng (Otg 4 Xlt) 
Miscellaneous 
ovenvaeut Ueaeagea 


United sutaa 
pjralgn 

Press Ueaesgaa 


\amnmi 


Total Porelgu-Cabla 


■ uni 


ate Urgen 
Pull Rata Ordinary 
Cda Urgant 
Cda Ordinary 
Deferred 

Latter (Dlt t Hlt) 
Oraatlng (Otg a xlt) 
Miscellaneous 
Oovernnent Maes 


iiirynw 


Poraign 

Prase Messages 


eteoroloptca 


Total porelan-Cabla 


Total 

Revenue 

Haw fork to 


Word 






11.52 

549.64 

6.90 

634.75 

983.16 

1,216.96 


13.05 


29.502 I #3.316.99 




41.26 

423.84 


Poa 




607.20 

1.166.32 

1,354.96 


74.82 

768.21 

7.31 

1,056.63 

2,096.63 

2,455.67 


10.40 

.60 


#3,598.60 


29.61 

1.69 


Pea 6.489.87 



1,651 

28 

3,788 

8,997 

16,969 


# 16.32 

396.24 
8.40 
569.20 
1.079.64 
1,359.12 


Pea 


29.58 

718.19 

14.62 

988.67 

1,956.65 

2,463.41 




7.64 

3.12 


3.438.66 


22.14 

5.66 



1,643 
39 
3, 636 
10,452 
20,046 


# 394.32 

11.70 
545.40 
1,254.24 
1,603.69 


19.68 


Poa 


714.71 

20.36 

949.00 

2.273.31 

2,906.67 


56.66 


36.054 I #3,629.2 


Pea 6,920.73 


# 261.49 


341.16 

646.34 

744.66 


9.74 

1.28 


2.004.69 


# .24,44 

250.9 
2.3 
345.1 
684.71 
802.93 


9.66 
• 55 


•2,120.24 


9.66 

234,63 

4.70 

323.00 

639.30 

804.79 


7.23 

1.85 


25 


233.50 

6.65 

310.04 

742.69 

949.61 


16.52 


2,261.0 


# 154.48 

201.54 

361.63 

439,92 


5.76 

.76 


1,164.29 


Poa 20.68 

• 

# 6.82 

994.41 

324.87 

12.01 

3,92 

930.47 

303.98 

1,781.98 

682.17 

2,209.37 

721,80 

36.80 

12.02 

Pea 5,985.92 

#l,9b5.56 


4.03 

191.92 
2.32 

179.58 

343.92 
426.41 


7.10 



14.44 

148.26 

1.41 

203.91 

404.50 

473.98 


5.72 

.33 


1,252.55 


r 

5.71 

138.61 

2.82 

190.91 

377.67 

475.44 


137.94 

3.93 

183.16 

436.75 

660.99 


10.94 


1-1-1 - Sheet #2 


Bevenue retained by ■ 


Revenue par CCl.2 Revenue par Col,2 
leas payout at London leas payout at London 
on #.3267 basis Col.4 on 4.193 basis Col,5 


# 180.11 

258,99 

445.16 

512.92 


.94 

.88 


1,390.93 


4.70 

223.77 

2.>8 

230.77 
400.99 
49'/. 16 


1.03 


16.64 

172.67 

1.81 

262.03 

471,61 

552.63 


.72 

.05 


1,478.5 



66 
61 
3.62 
246.20 
440.34 
554.33 



,41 

1.27 


1,413.44 


# 160.62 
5.05 
236,36 
611.65 
654.07 


1.96 


4 287.12' 

398.61 

709.69 

917,68 


4.62 

1.40 

2,219.32 


7.49 

356.72 

4.58 

365.17 

639.24 

792.55 


5.96 


12,161.70 


26.84 


2,346.25 


♦ 1 

25 


# 266,39 


1,042,69 



• i 


2,493,61 


Haw rork.H.T 
Jan.3,1936. 
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'« teetsrn Union velegreph Company 
Accounting Department 


1-14 




Jan uary 19 35 
(f jtaWc i al"3narsges 
Full Rate Urgent 
full Rat* Ordinary 
Cda Urgent 
Cda O-dlniry 
Dafarrad 

letter (Dlt * nit) 
Ireetln? (7tg 4 Xlt) 
Hit.* el line cue 
» oTerns»nt Messages 


Jnlted Stitee 
foreign 

press 

Met eorolo gical 


foul Foreign-Cable 


Words 


la 


93 


f,927 

539 

1,449 


79 


6.06A 


Tolttaa of word a and rarasaa on traffic originating in gorwny or transiting 
Wonrajr transmitted orar the llano of The Voatora Union Telegraph Company to 
the United SUtes< inolndlng trafflo via the United 8tatoa)darlng the period 

January 1,1*36 to October 31,1926 

. . 


Total gold frano 
raraeua lorway 
to Raw fork city 


Foa 99.90 


2,107.4 

319.60 

579.40 


42.59 


Fee 3.144.93 


Total gold frano revenne 
retained by oonnaotlng 
administrations and 
oompani** fbr the haul 
I canny to London 
~*■ - 


Fos 39,10 


798.99 
# 114,94 
209.97 


30,39 


fJa 1,144.92 


On basis of geld 
frano tariff 


Fos 93.50 


1,849.49 

201.96 

899,78 


22.23 


fos 1,999.91 


V«U« Bar sons London to lew York 
P .I.miar sqnWalant on l uts td 


iqn 

p rese nt parity of one 
gold flrsno equals #,8297 


la 


# 20.79 


489,92 

99,99 

120.49 


7,29 


4 695.37 


February 1939 


U. 3 *doller a jo 1 valent on 
former parity of ens 
gold frano equals 8,198 


4 12,29 


299.29 

39,90 

71,16 


4.29 


4 896,99 


6cs;wrcjal Mteaegsf 
' Full Sato Urgent 


Foil BeU Ordinary 
Cda Urgent 
Ode Ordinary 
Deferred 

Letter (Dlt 2 MM 
treating (Otg 9 Xlt) 
Ulaoellsneoua 
3 orar naan t Me eng as 
. Ur.‘tad dtatea 


firelgn 
praaa Mem gee 


82 


3,299 

1,129 

670 


Fos 99.40 


2,973.12 

975.00 

299.00 


FOS 36,97 


890.29 

244.99 

97.16 


Foe 92.73 


1,912.94 

490.31 

170.96 


I 20*49 


494.26 

140.69 

66.62 


4 12,11 


291.96 

93.09 

82.97 


Total forelgn-C-ble. 1 

6.173 | 

Foe 3.414.52 1 

_FOS 1,237.77_ 

Foe 2.176.76 ! 

_» Til-U_ 

♦ 420,11_ 






• 




uomnerolai Measures 



" " 

... 

... - 

_ 

'Fell Rate Urgent 







Full Rita Ordinary 

79 

Foe 91.20 

Foe 33.06 

Foe 68.14 

4 18.99 

4 11*22 

Oda Urgant 







Cda ordinary 

3,307 

2,381.04 

693.13 

1,617.91 

496.90 

192.99 

Da ’erred 

654 

332.40 

120.49 

211.91 

99.23 

40,90 

latter (Dlt 4 Kit) 

1,020 

408.00 

147.90 

260,10 

84,97 

40,20 

lra »tl!v» r)»<r 4 XI*) 







Ul«ce)l*naous 







‘Iqrornnrnt ^aeeagae 



¥ 



• 

United Jtates 

42 

22.93 

10.99 

11.97 

3.91 

t»31 

Foreign 







Press Meiaw;ee 







j)ataor'>lof!C' , l 







Total /or«l**n-0*bie 

4,999 

Fes 3.235.67 

Foe 1.176.54 

Foe 2,060.03 

4 973.00 

4 397.69 




fgrll 19>-C 
Connarclal Uclayer 
Vull Rita Urgant 
Full Rita Ordinary 
Ode Urgant 
Oda Ordinary 
D«farr-d 

Latter (Dlt 4 Kit) 
Oraetlng (Ttg d Xlt) 
Ml teal lane ooe 


Oorernment Messages 
United States 
Foreign 

Freer Mess-gee 


34 


3,091 

509 

595 


Fee 40.90 


2,216.32 

306.40 

239.00 


Foe 14.79 


304.14 

110.71 

96.27 


Fos 29.01 


1,414.19 

194.69 

161.73 


9.50 


492.01 

63.61 

49.57 


3 


6.02 


272.94 

37.66 

29.29 


naaaoroiogicni _ . l 

Total F*elgn-Cabla j 

4.219 | 

to* 2|402*6£ I 

Fee 1.015.91 1 

Foe 1.786.81 1 

4 683.69 | 

4 344. W 

• 

•"’May 1W " 

Oanr-arci’-l Me*nv*e* 
lull R’te Urgant 

Full Rat* ordinary 

Cda Urgent 

Oda Ordinary 

Deferred 

Latter pit 4 KU) 

Greeting (Itg 4 Xlt) 

U 1 .Acell;tnaou* 

3«aernwent Karaeva 

96 

3,261 

943 

1,269 

Foe 114.00 

2,340.72 

385.80 

602.40 

ft. A ft 

Fos 41.32 

949.61 

169.86 

19P.12 

a r a 

Fos 72.99 

1,491.21 * 
245.96 
623.26 

*> |g 

4 23.7s 

# 

487.61 

90.36 

104.94 

. . Ql . 

4 14,03 

299.00 

47.47 

91,91 

mm 

jnlTad 3tales 

Foreign 

praaa yecevea 

l£^tdtiri>10(jicSl 

to 

Oiwo 

a 

• 901 

4 

oluO 


• w 

r on •• 1 «'*e , ei^n*Ciblo 

5,265 

Fes 3.349.39 

Foe 1.214.41 

/OS 2,13^.97 

4 997,17 

4 411.96 




8heet #1, 


& 


1261 







it 


o 



0 



Oi-norclal Meal 


full Rate Urgen 
full RtU Ordinary 
Cda Urgant 
Cda Ordinary 
Deferred 

Uttar (lit A WitJ 
Creating (3tg A Xlt| 
Mlaerllanecue 
OOrerm ewt' jjtwgti 
United Statea 

faraigm 

pr«n miivef 


T vtT* : w7TT> 


otal Foreign-Coble 


CttgBtrolal neaeagea 
full Bata Urgant 
full Bata Ordinary 
Cda Urgant 
Cda Ordinary 
Deferred 

Uttar (Dlt A Tilt) 
Ireetliw Ints A Ylt) 
k'lacellnneoua 
Opt amount Meaaagea 
Unitad State* 
foreign 
Praia Mmiwi 
Meteoro logical _ 

w 


able 


»t 19J6 

rclal ii-asa-ces 


11 R3ta Urgant 
full Bata ordinary 
Cda Urgant 
Cda Ordinary 
Deferred 

Uttar (Dlt A Sit) 
Greeting (Itg A xlt) 
Ulaoallanaoua 
QorerrvTent uaaaagaa 
United State* 
foreign 

Preea atiMgea 


Meteorological 


total forelma-Cabl* 


-mrzzT 


omarolal Ueaargea 


11 Bata Urgent 
full Bata Ordinary 
Cda Urgant 
Cda Ordinary 
Deferred 

L<ttar (Dlt 4 lit) 
'treating (Gtg A Xlt) 
Ml ace liana out 
Oovarment Maas; 


Stataa 

foreign 

Praia Message# • 


tcnl 


Total Porel 


Fords 


Total gold frano 
reremie For any 
to How York Clt 


total gold frnno revenue 
retained by ooneeotlng 
administrations and 
companies for tha haul 
Vorvay to London 



On bail* of gold 
franc tariff 


1-1-B - 3h*e» |2 


Roranua London to Few York __ 


U.3,dollnr o^uiralent on 
former parity of one 
old franc ejualf 1.193 



74 

foa 86.80 

foe 32,19 

3,218 

2|3loi96 

339,90 

1,007 

604.20 

219.02 

1,236 

494,40 

179.22 

5,636 

foa 3,664,36 

fee 1,276.33 


foe 66.61 

1,477.06 

366.1B 

316,16 


4 16.49 

482.66 

126.64 

102.97 


729.96 


11 

foa 13.20 

3,033 

2,183,76 

634 

38C.40 

1,466 

532.40 

74 

41.60 

“$,216 

fca 3,201.2$ 


foa 


4.76 

791.41 

137,89 

211.12 


foa 


8,42 

1,392.16 
242,61 
371.26 


2.76 

464.82 

79.23 

121.30 


19.64 


21,66 


7.08 


fbTir,T 5 F* 3 < 


r oi 2,034 




26 

foa 30.00 

foa 10.87 

foa 19.13 

4 6.26 

2,945 

2,120.40 

766.64 

1,361.76 

441.62 

939 

699,40 

217,28 

382.12 

124.84 

1,171 

463.40 

169.79 

• 

299.61 

97.56 

"6.140 

foa 3,219.26 

fca 1,166.68 

foe 2.061.52* 

? 670.27 


34 

18 
3,178 
1,581 
612 


foa 40.80 

25.92 

2,268.16 

948.60 

404.60 


able 


6,323 f Fee 3,909.23 


foa 


14.79 

9.40 

829.46 

343.87 

219.24 


fee 1,416.7$ 


fca 


26,01 

16.52 

1,458.70 

604.73 

3on.56 


♦ 10.93 

286.07 

74.34 

60.83 


4 431,17 


4 i;63 

268.68 

44.60 

71.66 


4.18 


392.95 


3.69 

260.89 

73.76 

67.68 


396.96 


fca 2.491.62 


# 6.50 

# 6.02 

6.40 

3.19 

476,66 

281.63 

197,67 

116,71 

125.96 

74.4$ 

9 

4 313,99 

4 490.86 




earnerclal Meseyea 
full iKte Urgant 
full Sate Ordinary 
Cda Urgant 
Cda Ordinary 
Deferred 

Letter (Dlt A Fit) 
Creating (Gtg a Xlt) 
Uleoellineous 
Q orartna.it Meaaogea 
United State b 
foreign 
pre»» Mo stage a 


lleteorologlonl_ 


total farelgn-Cnblo 


Few York,*,*. 
Jen. 3,1936. 


64 

26 

4,838 

1,610 

1,991 


rot 


76.80 

37.44 

3,483.36 

966.00 

796.40 


26.68 


foe 5,396.68 


foa 


27.84 

13.67 

1,262.72 

350,17 

286.69 


17.48 


foa 1,960.47 


fee -19.96 
23.87 
2,220,64 
61!.83 
607.71 


1.4.10 


foe 3~,43(.lir 


4 16.00 

".80 
726.48 
201,19 
165.87 


6,24 


#1,122.6 
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▼eaters Union Tel^raph C®*peny 
Amount In* Department 


NOOTAT 


I 

i 

i 


I-3-A and I-3-B 



EASTWARD - Saw Tort City to Sarway 


BlTlaton of toll# between the Western Union Telegraph Co. end other agenda# 
tran#fer point between Western Union ana each other agenda# being at London 

Tariff per Ordinary Stoll Hate Word 

1 - 3-8 WESTWARD - Vorway to Sew fork City 


▼la larval Roctet 
greet S or there Tel Xo, 

Total collection# 

greet Brltaiir-Tranelt 
greet lorthem Cable 

Denl a b l arsaglan Cable 
lorw er-Tera Inal 
Total Peyoot 

Toll retained by western union 


▼le Alternative Route; 
Aaglo-W or waglaa 3 ov t«Ceble 

T otal eollectlowe 

great Brltaln-Tranalt 
Cable to lorwey 
lo»w ay-Te»loal 
Total Payout 

Toll retained by Weetern union 


▼la 


Cable# 


ratale fern Cable and Danish Transit 

1 _ 

‘otal 

Tell rotalaad by western Union 


▼ia gareany gqvt.Cablest 
T otal collections 

great Brltaln-Tranalt • 

Ax*l o-Oareen govtXabla 

lit 

rlan gcvt.Cable 

el 

Total Payout 

Toil retained by western Union 


Sold Pranet 


Pcs .425 


f ca .435 






_ U.3. D ollara 

Prsaant par 
One gold 
franc ■ 4.3267 


4 .24 

4 .017 
.0369 
•0261 
.0131 
.0490 
4 .1421 

4 .0979 


♦ .24 

$ .0392 
.0539 
.0490 

4 . 1»21 

4 .0979 


4 .24 


4 .0490 

.0555 
.0490 
1535 


4 .0365 


4 .24 

4 .0392 
.0572 
.0653 
.0392 
.0490 
4 .2499 

A .0099 


corner Par 
One gold 
franc - 1.193 


4 ,24 

4 .oioo 
.0218 
.0154 
.0077 
-.0290 
4 .0839 

4 .1561 


4 .24 

4 .0231 
.0318 
.0290 
4 .0839 

4 .1561 


I *24 


$ .0290 
•0328 
.0290 
.0908 


4 .1492 


4 .24 

4 .0231 
.0333 
•0396 
•0231 

& 

4 .1476 

4 .0924 


Classes of Service other than Ordinary Pull Rate 


7lm Vernal Houtej 

Aaglo-lorweglan Oort.Cable 

Total collections 

i 

Gold Prunes 

U.S. Dollar# 

Present Par 

One gold , 
franc c 4*3267 

1 former Par 

One gold 
l^rane ■ 4.193 

▼ca 1.20 

4 .0490 
.02695 
•02695 
.0392 

j 

1 

i 

! 

i 

4 .0290 
•0169 
•01S9 
•0231 

5 orway^Termlnal 

Sorway-J- cable to O.B. 

Great Britain- " " 

greet Brltaln-Teralaal 

▼ca .15 
.0825 
.0825 
.12 

Total retained by connecting lines 
beyond London 

▼os .435 

4 .1421 

1 

4 *0839 

Total received by Western Union 

▼os .765 

4 .2499 

4 .1476 

▼la great northern Tel.Co.. 

Total oollectlona 

▼ca 1.20 

« 

4 .0490 
.00655 
•00655 
•0261 
•0369 
.0170 

J 

( 

| 

1 

' 

j 

4 .?2*> 

•0&3« 

.00395 

.0154 

•0218 

•0100 

S <r way-Terainal 

Sorwny-i cable to Desnarl: 

Densai*-" * " * 

Denmark-Transit 

great sorthern-Cable to o.B. 

great Britain-Transit 

▼cs .15 
.02 
.02 
.08 
.113 
.052 

Total retained by connecting lines 
beyond London 

▼os .435 

1 

4 .1421 

4 .0839 

Total received by Western Union 

▼ca ,765 

4 .2499 

4 .1476 

▼la Pano-Calaia Cable-Prance: 

Total oolleotlons 

» 

▼ca 1.20 

4 .0490 
.0555 

.0490 j 

4 .0290 
•0328 
•0290 

Kcrway-Tormlnal 

Danish Transit end fano-Calals Cable 
Prance-Transit 

▼cs .15 
.17 
.15 

Total retained by connecting lines 
beyond London 

▼c# .47 

4 .1535 

4 .0909 

Total received by western Union 

▼ca .73 • 

4 .2385 

4 .1409 

▼la govt.Cables-geraany; 

Total collections 

▼ca 1.20 

i 

i 

! 

i 

| 

4 .0490 | 

.0392 
.0653 
.0572 
.0392 

o o o o o 

* 

S orway-Term Inal 

Sorway-Oermany Cable 

Cerraaqy-Tran sit 

Anglo-german Cable 
great Britain-Transit 

▼ca ,15 
.12 
.20 
.175 
.12 

Total retained by eoaneotlog lines 
beyond London 

▼c# .765 

1 

4 .2499 

4 .1*76 

Total received by Western Union 

▼ca .435 

4 .1421 

4 .0839 


CDE-ORDISABY - CO% of the full Hate (minima# 5 words) 
DEFERRED (LC) - One-half of the fall Rate 
PRESS-ORDDURT - One-half of the fall Rate 1 
PRESS-CRGOl? - Sanp as Ail! Rate 


i 


27 U 
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2712 Endorsed: Docket No. 3336 3337 3338 W. U. Ex¬ 
hibit 2 Hearing before Federal Communications 
Commission Ward & Paul, Official Reporters 

i 

COPY I 

i 

Federal Communications Commission j 

Washington, D. C. j 

December 14, 1935. 

The Western Union Telegraph Company, 

60 Hudson Street, j 

New York, New York. 

i 

i 

Gentlemen: j 

In connection with the hearing to be held January 13, 
1936, on the applications of the Mackay Radio! and Tele¬ 
graph Company, Inc., for modification of licences (to add 
Oslo, Norway, to points of communication), it is requested 
that you furnish the Commission by January 6,; 1936, four 
copies of answers to the enclosed questionnaire.; 

The Commission desires to develop facts, on the basis of 
past experience, as to what delay, if any, is caused to ur¬ 
gent and full rate messages, separately, because cif a heavier 
burden of traffic than can be handled over the facilities 
available. Question I, 4, page 2, is designed to disclose these 
facts. If you cannot answer this question in the form in 
which it is asked, please give us any information, based on 
actual experience, bearing on this question. 

I 

Very truly yours, 

(signed) HERBERT Lj PETTEY 
Secretary. \ 

Enc. | 

2713 COPY ; 

I 

I. With respect to: 

A. Traffic originating in the United States or transiting 

the United States, transmitted over the lines of i The West- 

* 

ern Union Telegraph Company to Norway (including traf¬ 
fic via Norway), during the period January il, 1935 to 
October 31, 1935. • | 

B. Traffic originating in Norway or transiting Norway, 
transmitted over the lines of The Western Uniofi Telegraph 


i 
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Company to the United States (including traffic via the 
United States), during the period January 1, 1935 to Octo¬ 
ber 31, 1935. 

Give the information requested as follows: 

1. Volume of traffic by words and revenue, according to 
the following classifications, for each month separately: 

(Mills) FOREIGN—Cable 

Commercial messages: 

Full rate urgent 
Full rate ordinary 
Cde urgent 
Cde ordinary 
Deferred 

Letter (DLT and NLT) 

Greeting (GTG and XLT) 

Miscellaneous 

Government messages: 

United States 
Foreign 

Press messages 
Meteorological 

' 2. Normal routing for each class of traffic. 

(a) What is the normal routing for each class of traffic 
between New York and Norway? 

(Mills) 

(b) What alternate routes are used or are considered 
practical? List in order of preference. 

(Traffic) 

2714 (c) What capacity, in words per minute, is avail¬ 

able for this traffic over the cables of The Western 
Union Telegraph Company? 

(d) What capacity, in words per minute, is available for 
this traffic over the circuits of the connecting carriers be¬ 
tween Norway and the points of transfer from or to The 
Western Union Telegraph Company’s system? 

(e) With respect to each route named in answers to Ques¬ 
tions 2(a) and 2(b), at what points between New York and 
Norway is manual relaying required? 

(f) What average delay to traffic between New York and 
Norwhy is caused by this manual relaying? 
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(Mills) | 

3. Explain the division of tolls between Th^ Western 

Union Telegraph Company and other agencies for all mes¬ 
sage traffic between New York and Norway with respect to 
each of the routes given in answers to Question^ 2(a) and 
2(b). | 

(Traffic) 

4. What is the normal period of delay for each class of 

traffic between time of receipt at operation position and be¬ 
ginning of actual transmission? During the period January 
1, 1935 to October 31, 1935, was it ever necessary to delay 
traffic abnormally or to divert traffic to other carriers be¬ 
cause of an insufficient number of circuits available at the 
time or because of interruptions to service? If so, upon 
what dates and at what times? ! 

(Mills) | 

II. For the period January 1, 1935 to October 31, 1935, 
give the total amount of revenue from all traffic transmitted 
(1) over all cables operated by The Western U^iion Tele¬ 
graph Company, (2) over all cables operated by The West¬ 
ern Union Telegraph Company which were us£d during 
this period in transmitting messages between J^ew York 
and Norway, including messages which were destjined to or 
originated at other points but which were routed via New 
York and Norway. 

(Coml thru Mills) j 

III. Should the applications of the Mackay Iladio and 
Telegraph Company, Inc., be granted, wdiat service would 
the Mackay Radio and Telegraph Company, Incl, perform 
that cannot be performed by existing carriers? To what 
extent would its functions be competitive? 

IY. Would the traffic be sufficient to justify thb proposed 
operations ? 

V. How would the proposed operation affect the traffic 
and income of The Western Union Telegraph Cp. and its 
ability to serve the public? 

VI. State any other matters deemed relevant. 
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2715 Western TJ Exhibit 3. 


Western Union Telegraph Company. 
Accounting Department. 


Mr. R. H. Kimball, 

Asst. General Attorney. 


New York, January 29, 1936. 

File D 


The percentages of our present eastward, westward and 
total cable message volume with Great Britain, France and 
Germany to our total North Atlantic cable message volume 
are indicated below: 


j Eastward 70.8% 

Westward 76.7% 

Total 73.2% 

C. MILLS 

Auditor of Cables . 

2716 United States of America 

Federal Communications Commission 

I, T. J. Slowie, Secretary of the Federal Communications 
Commission and official custodian of its records, do hereby 
certify that the papers and evidence contained in the within 
volume, consisting of: 

Transcript of record Columes 6 to 12, inclusive; 

are the originals or true copies of the records of the Federal 
Communications Commission in the matter of the applica¬ 
tions of Mackay Radio and Telegraph Company for modifi¬ 
cation of licenses to add Oslo, Norway, to points of com¬ 
munication. 

In Witness Whereof, I have hereunto subscribed my name 
and caused the seal of the Federal Communications Com¬ 
mission to be affixed this 11th day of June, A. D. 1937, at 

Washington, D. C. 

T J SLOWIE 
(Seal) Secretary. 





I 
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2717 Mackay Radio Telegraph Co. j 

i 

vs. 

i 

I 

Federal Communications Commission 

i 

I 

Docket No. 6970 

i 

Volume No. 5 j 

2718 Minutes of the | 

Federal Communications Commission; 

(Telegraph Division) 

I 

Minute ^jt370-B 
June 3, }936 
3:45 p. nh 

I 

PRESENT: Commissioners Stewart, Chairman, Payne, 
Vice-Chairman and Prall. | 

The Division unanimously adopted an opinion in Docket 
Nos. 3336, 3337 and 3338 denying the applications of Mackay 
Radio and Telegraph Company, Inc (Delaware) If or modifi¬ 
cations of licenses to add Oslo, Norway as a point of com¬ 
munication. | 

JOHN B. REYNOLDS, 

Acting Secretary . 

2719 Before the 17228 

I 

Federal Communications Commission 

Washington, D. C. 

i 

Docket Nos. 3336 3337 3338 | 

In re: Applications of Mackay Radio and Telegraph Com¬ 
pany, Inc. (Delaware), i 

For Modification of Fixed Public Service Licenses of Point- 
to-Point Telegraph Stations WIV, WIH an|d WJH at 
Sayville, N. Y., | 

to add Oslo, Norway, as a Primary Point of Communication. 

Submitted January 28, 1936. Decided June 3, 1936. 

I 

i 

Headnotes j 

Applications for modification of fixed public service li¬ 
censes of point-to-point telegraph stations to add Oslo, 

i 

i 

I 

I 


! 

i 

I 

I 
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Norway, as a primary point of communication, denied 
where it appeared, inter alia: 

(1) That radio and cable facilities between the United 
States and Norway are adequate, competition is keen and 
there is no complaint of the service rendered; 

(2) That the proposed new circuit would not offer new 
or improved service, reduce rates or create traffic; 

(3) That the proposed new circuit while increasing the 
revenues of applicant would decrease the revenues of all 
other established competing carriers, and would decrease 
the total revenues of the American-owned companies; 

(4) That the increase in applicant’s revenue is not shown 
to be necessary for the continued operation of applicant or 
of its associated companies comprising the International 
System; 

(5) That the proposed circuit would result in the prac¬ 
tical withdrawal of an associated cable company from 
competition. 

2720 Appearances 

Howard L. Kern and John H. Wharton on behalf of appli¬ 
cant; 

Alexander B. Boyce and Stannard Dunn on behalf of 
Alfred E. Smith and George Gibbs, Trustees for Postal 
Telegraph and Cable Corp.; 

Frank W. Wozencraft, Manton Davis and Chester H. 
Wiggin on behalf of R. C. A. Communications, Inc.; 

Samuel G. Ordway on behalf of All America Cables, Inc.; 

A. Cougnenc on behalf of the French Telegraph Cable 
Company; 

Francis R. Stark and Ralph H. Kimball on behalf of The 
Western Union Telegraph Company; 

Carl F. Arnold and James A. Kennedy on behalf of the 
Federal Communications Commission. 

Statement of Facts and Grounds for Decision 
By the Commission: 

Telegraph Division, Commissoners Stewart, Chairman, 
Payne and Prall. 

This proceeding arose upon applications of Mackay Radio 
and Telegraph Company, Inc., (Delaware), filed June 24, 
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1935, for modification of its fixed public service licenses of 
point-to-point telegraph Stations WiV, WIH an$ WJH at 
Sayville, N. Y., to add Oslo, Norway, as a primaity point of 
communication. The Commission was unable to:determine 
from an examination of the applications that th6 granting 
thereof would serve public interest, convenience; or neces¬ 
sity and, therefore, designated the same for public hearing 
in accordance with the provisions of Section 3091(a) of the 
Communcations Act of 1934. j 

Notice of the time and place of hearing and of!the issues 
involved was given to the applicant and to International 
Telephone and Telegraph Corporation, Postal Telegraph- 
Cable Company, Commercial Cable Company, All America 
Cables, Inc., Commercial Pacific Cable Company, Cuban All 
America Cables, Inc., The Western Union Telegraph Com¬ 
pany, The French Telegraph Cable Company and R. C. A. 
Communications, Inc. The hearing was duly hbld before 
the Telegraph Division commencing January 13, 1936, in 
accordance with said notice, and the applicant and parties 
in interest appeared and submitted evidence. 

2721 The question presented is whether under all of the 
evidence adduced public interest, convenience or 
necessity would be served by the granting of the^e applica¬ 
tions. | 

The applicant is a common carrier of telegraph! communi¬ 
cations, incorporated under the laws of Delawajre, and is 
engaged in domestic and foreign radio-telegraph business. 
Applicant, together with its affiliated radio, land line and 
cable companies, constitutes what is known as the Interna¬ 
tional System. This system received approximately 50 per 
cent of the total revenue accruing to all competing carriers 
over the last two years from international communications 
between the United States and foreign countries. In the 
international field, applicant and its affiliated ^Company, 

Mackay Radio and Telegraph Company (California), have 
radio circuits to the Far East, to South America and to 
Europe. It has a radio circuit to Copenhagen, i Denmark, 
through which it now routes its Norway traffic.! Its con- 
tension is that it should have a direct circuit to Oslo in order 
for it and its affiliated companies composing The Interna¬ 
tional System more effectively to compete with Ithe direct 
circuit of R. C. A. Communications, Inc. 
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In Norway radio communication services are in the hands 
of a single telegraph administration. Applicant filed with 
its applications a proposed contract, tentatively agreed to 
between it and the Norwegian Administration of Tele¬ 
graphs, for the establishment and operation of this circuit. 
Applicant’s witnesses testified that the proposed contract 
would be executed upon approval by this Commission and 
the Norwegian Storting. 

For a number of years past there have been several cable 
routes for the handling of traffic between the United States 
and Norway. The Western Union Telegraph Company and 
the Commercial Cable Company have cables to England 
where their traffic for Norway is transferred ordinarily to 
the Great Northern Telegraph Company’s cables or the 
British-Norwegian Cables. The French Telegraph Cable 
Company has cables from New York to Paris from which 
place Norway traffic is sent by radio to Oslo. These three 
cable companies have available between New York and Lon¬ 
don sixteen cables with a total of some twenty-five circuits. 
Since 1920 R. C. A. Communications, Inc., has had direct 
radio circuits between New York and Oslo. In 1935 it had 
two circuit working directly between New York and Oslo 
throughout the year with a third circuit available at certain 
times, and the possibility of using a large number of addi¬ 
tional frequencies which are authorized to be used on a 
secondary basis for communication with Oslo. Applicant 
has one continuous and one part-time radiotelegraph cir¬ 
cuit to Copenhagen, Denmark, from which point its Norway 

traffic is retransmitted to Oslo. In Norwav the Western 

•> 

Union Telegraph Company and the Commercial Cable Com¬ 
pany maintain agents for the solicitation of traffic. In the 
United States all of the competing carriers solicit and use 
every available means for the obtaining of business to Nor¬ 
way. The record shows that there is intense competition 
for the Norway-United States traffic between the cable com¬ 
panies and between the cable companies and the radio com¬ 
panies. 

Figures in the present record calculated on a word basis 
show that for the first ten months of 1935 approximately 
88% of the westbound and approximately 62% of the east- 
bound traffic between the two countries was handled by 
. radio. The peak of communications traffic between the 
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United States and Norway between the years 1920 and 1934 
came in 1923 when R. C. A. Communications, Ink, Western 
Union and Commercial Cable Company handled a total of 
264,264 messages. The total handled bjf the three 
2722 companies had fallen to 222,275 in 1929 a|nd to 155,- 
931 in 1934. The record shows that for the first ten 
months of 1935 the average daily traffic between the United 
States and Norway, handled by all companies, could have 
been handled by any one of them on a slow speed circuit in 
less than four hours and, except possibly in the case of the 
French Telegraph Cable Company, without interfering 
with its other traffic. The daily average number of words 
transmitted w T as 5268 eastbound and 4173 westbound. Of 
these only 49 eastbound and 18 westbound were in the ur¬ 
gent classification. It appears conclusively thajt the facil¬ 
ities for telegraph communication between the United 
States and Norway are amply adequate at the present time, 
and will continue to be adequate for as long in the future 

as can be foreseen. j 

Applicant’s witnesses testified that if this circuit is auth¬ 
orized it will handle the same classes of message traffic 
which are now handled by it and the other competing car¬ 
riers, and that the rates to be charged will be the same as 
are now effective for the various classes of messages. Like¬ 
wise the division of tolls contemplated by the applicant and 
the Norwegian Administration will be the safne as now 
effective between R. C. A. Communications, Inc., and the 
Norwegian Administration on their circuits; to wit, an 
equal division after the deduction of the out-phyments of 
the Administration and the company, respectively. The 
proposed contract does not set out the amounts of the re¬ 
spective out-payments, but the testimony was that the out¬ 
payments would be the same as those now effective between 
R. C. A. Communications, Inc., and the Norwegian Admin¬ 
istration. The term “ out-payments ” as used in contracts 
of this character includes not only payments to independent 
carriers other than the contracting parties but bften, as in 
this case, includes sums credited to sister companies of one 
of the contracting parties, or even to the contracting party 
itself, before the terms of the contract as to the division of 
tolls are applied. The contract must determine the obliga¬ 
tion of the parties in this respect; otherwise the provision 
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for an equal division of tolls is meaningless and the Com¬ 
mission can not determine what effect the granting of the 
application would have on the competitive situation. 

The evidence fails to show that the establishment of the 
proposed circuit will result in any improved service to the 
public; the same rates will be charged for the same classes 
of service over the same types of facilities, with no increase 
in accuracy or speed of service. 

2723 Apparently by way of inducement to the Norwe¬ 
gian Administration to contract with applicant, the 
International System Companies have agreed to send all 
their unrouted traffic between the United States and Nor¬ 
way over the proposed circuit. Under this agreement all of 
Commercial Cable Company’s unrouted traffic would be 
handled over the Mackay radio circuit instead of the cables. 
This routing would result in an almost complete loss to 
Commercial Cable Company of its present revenue from 
this source. In addition it will result in a smaller revenue 
to the International System as a whole in so far as the traffic 
which would otherwise go over its cables is concerned, for 
the reason that on traffic to and from Norway the Commer¬ 
cial Cable Company’s share of the tolls is much greater 
than the share which would accrue to Mackay under its 
proposed contract. 

It is the contention of applicant that this sacrifice of reve¬ 
nue on the part of its System is necessary in view of the fact 
that, in any event, the cables can no longer successfully 
compete with the radio circuit to Norway. The Commis¬ 
sion is unable to find that this contention is justified. The 
record shows that for the past twelve years, since the cable 
companies reduced their westward rates to the level of 
those of R. C. A. Communications, (the eastward rates were 
not equalized until 1927), the cable companies’ traffic to 
and from Norway has not only held its own, but has in¬ 
creased in proportion to the total United States-Norway 
traffic. In 1924 Western Union transmitted a total east¬ 
ward and westward business of 24,535 messages, and Com¬ 
mercial Cable Company for the same year transmitted 
21,793 messages. In 1935 Western Union handled a total 
of 27,635 messages and Commercial Cable Company han¬ 
dled 20,860 messages (based on actual figures for ten 
months). In 1924 the cable companies handled 21.22% of 
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the total United States-Norway traffic which increased to 
28.66% in 1935; whereas in 1924 R. C. A. Communications, 
Inc., handled 78.78% of the total traffic which decreased in 
1935 to 71.34%. I 

The evidence does not show any reason to believe that 
additional traffic will be developed by the proposed circuit. 
While it is true that applicant’s traffic will increase gener¬ 
ally and in particular by reason of making the proposed 
circuit the normal route for all International Sylstem traffic 
between Norway and the United States, this will result from 
a mere shift of traffic from existing carriers to the appli¬ 
cant to the enrichment of the Norwegian Administration 
and the applicant, to the detriment of the other lestablished 
carriers with no resulting benefit to the public. 

The effect of granting these applications and the opera¬ 
tion of the proposed circuit under the tentatiye contract 
would be to eliminate the Commercial Cable Company as an 
important competitor for traffic between the United States 
and Norway. The position of applicant as a competitor 
would be substantially improved. There would be a re-dis¬ 
tribution of traffic among existing, competing carriers but 
no change in the number of companies competing. 
2724 The practical elimination of the Commercial Cable 
Company from participation in the Norwegian traffic 
would adversely affect its revenues. Under the tentative 
contract the Norwegian Administration would be under a 
duty to return over the proposed circuit a percentage of the 
total westbound radio traffic equal to the percentage of the 
total eastbound radio traffic which it receives from the 

i • 

United States by that circuit. The establishment of the cir¬ 
cuit will adverselv affect the revenues of R. C. A. Communi- 

* i 

cations, Inc., generally, and especially because if this obli¬ 
gation on the part of the Norwegian Administration. In¬ 
directly the revenues of The Western Union' Telegraph 
Company will also be adversely affected. Applicant’s reve¬ 
nues would be increased. On the present record, we cannot 
determine the net effect upon the revenues of the Interna¬ 
tional System, although its expectation of an increase in its 
revenues seems reasonable. The traffic which applicant 
would gain at the expense of the cable companies would 
produce less revenue to applicant than it now produces to 
the cable companies. This difference in revenue would ac- 
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crue to the Norwegian Administration. There is no show¬ 
ing of any likelihood that additional traffic will be de¬ 
veloped by reason of the establishment of this additional 
circuit. Consequently, there would be a re-distribution of 
the revenues from the Norwegian traffic with a decrease in 
the total revenues accruing to the American carriers as a 
whole. The establishment of a new circuit would impose, in 
addition, increased expense upon the applicant and the 
American communications system as a whole. The financial 
soundness of the American owned communication com¬ 
panies must be considered by this Commission. Changes 
in the division of tolls between American carriers and for¬ 
eign administrations or companies which diminish the in¬ 
come of the American carriers as a whole without reducing 
rates or improving service, and especially without the addi¬ 
tional patronage which can be expected from such a reduc¬ 
tion in rates or improvement in service, must be weighed 
against applicant by a commission charged with the duty 
both of the development of a nation-wide and world-wide 
wire and radio communication service and with the duty of 
seeing that the rates for that service are reasonable. 

Applicant’s principal contention is based on its need for 
this circuit for competitive purposes. Yet, the terms of the 
proposed contract with the Norwegian Administration in 
effect would tend to prevent effective competition from 
other carriers. In paragraph 16 of the proposed contract 
the following appears: 

“Neither party during the continuance of this agreement 
shall by modification or renewal of existing agreements or 
otherwise enter into an agreement with a third party con¬ 
cerning radiotelegraph traffic between Norway and the 
United States of America upon terms more favorable than 
those covered in this agreement or its modification. ’ ’ 
2725 Clearly, such a provision could not be said to be 
in the interest of the American public. On the con¬ 
trary, it might prevent a competing carrier from securing 
a more favorable contract even though it would result in 
reduced rates, better service or other benefits to the Amer¬ 
ican public. It is true that during the hearing it was tes¬ 
tified to by applicant’s witnesses that it had requested the 
Norwegian Administration to add the following words to 
that paragraph: 
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“without offering the same terms to the other party to this 
agreement. ’’ j 

The Commission has not been advised whether the Nor¬ 
wegian Administration has consented to the I proposed 
change. It technically would make it possible for another 
company to obtain more favorable terms than would appli¬ 
cant, but the generalizing language makes that possibility 
extremely remote. In Norway, radio communication ser¬ 
vices are under the control of a single administration. It 
will be noted that the contract provides no Safeguard 
against the exaction of terms from other American carriers 
less favorable to the American carriers and morej favorable 
to the Norwegian Administration. 

The fact that telegraph services in Norway ar^ operated 
as a monopoly by the government telegraph administration ' 
cannot be disregarded in connection with the situation pre¬ 
sented bv the other facts in the case. That administration 
controls the bulk of the outgoing international traffic. For 
the most part, it can route the traffic as it will. The tele¬ 
graph administration receives a greater financial advantage 
from radio than from cable, and it sends the btilk of the 
traffic to the United States by radio. If the administration 
should have the choice of two competing direct j radio cir¬ 
cuits, it is only natural to expect that it would favPr that cir¬ 
cuit from which it would derive the greater financial advan¬ 
tage. ... I 

The division of tolls on the proposed circuit is pot set out 
in the contract. Although applicant testified that] it expects 
the division to be the same as that on the R. C. A.!Communi¬ 
cations circuit to Norway, the division can be altered by 
simple agreement between applicant and the telegraph ad¬ 
ministration. Where there is no increase in total revenues, 
an altered division which results in increased participation 
by the telegraph administration means a decreased partici¬ 
pation by the American companies. Thus, while rates re¬ 
main the same, there may be a continual lesseping of the 
participation of the American companies in the proceeds if 
two competing American radio companies are licensed to 
operate to Norway under such circumstances. 

Inasmuch as the telegraph administration controls every 
word of outgoing radiotelegraph traffic, the competing 
American radio companies would be dependent upon it for 
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their traffic from Norway. Each would be interested in in¬ 
creasing its share of the total traffic. To expect the tele¬ 
graph administration to play the competing companies 
against each other is simply to expect that the administra¬ 
tion will be headed by good business men, loyal to 
2726 their national interests. To rely upon companies 
which are bitter competitors not to make concessions 
to the administration which controls all outgoing radiotele¬ 
graph traffic is to provide an exceedingly tenuous basis up¬ 
on which to rest public interest. 

It is apparent that the maximum concession which any 
American radio company makes to a foreign telegraph ad¬ 
ministration becomes the minimum which any competitor 
can make to that administration if it expects to receive a 
substantial portion of the outgoing traffic. It is impossible 
to foresee the ultimate maximum of concessions which a 
company will make in a desperate effort to get or retain 
traffic. The Commission should not invite such a situation 
by granting an application on the facts of the present case, 
and especially where no offsetting benefits to the public 
have been shown. 

The Commission has the responsibility for carrying out 
the purpose of Congress expressed in Section 1 of the Com¬ 
munications Act of 1934 which contemplates “a rapid, effi¬ 
cient, Nation-wide and world-wide wire and radio commu¬ 
nication service with adequate facilities at reasonable 
charges/ ’ In carrying out that purpose, the incidental ad¬ 
vantages or disadvantages to particular companies are not 
controlling. The provisions of Sections 214, 307, 309 and 
319 of the Communications Act of 1934 indicate clearlv that 
it was not the intention of Congress to permit an indiscrimi¬ 
nate extension of telegraph service merely because it might 
serve the purpose of a particular company to make the ex¬ 
tension. The Commission ’s duty as found in these sections 
and as interpreted by the courts when construing similar 
sections of the Radio Act of 1927 and the Interstate Com¬ 
merce Act is to determine the public interest, convenience 
or necessity from the viewpoint of the interest of the coun¬ 
try as a whole uncontrolled by the fact that its decision may 
hinder an applicant in the execution of plans which the Com¬ 
mission has found will bring about a condition contrary to 
the public interest. 
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Upon careful consideration of all the evidence, the Com¬ 
mission finds that there are adequate radio and cable facili¬ 
ties, keen competition and service with which there is no 
complaint. The proposed new circuit would not offer new 
or improved service, reduce rates or create traffic. It would 
decrease the revenues of all established competing compa¬ 
nies except applicant. The establishment of th^ proposed 
circuit would mean the practical wit hdr awal of ah associated 
cable company from competition. VFhe expected increase 
in revenue to applicant is not shown to be necessary for the 
continued operation of applicant or of the International 
System as competing factors in international Communica¬ 
tion service^ The total revenue to the Ameiiican-owned 
companies, upon which this country must depend for its in¬ 
dependent foreign communications system, wcjuld be re- 
j duced and additional expense incurred without any corre¬ 
sponding benefit to the American people by reduced rates or 
improved service. In the light of these facts and of the 
entire record, the Commission finds that public interest, 
convenience or necessity will not be served by the granting 
of these applications and, accordingly, enters its qrder deny¬ 
ing said applications, effective at 3 a. m., Easterp Standard 
Time, June 3rd, 1936. j • 

2727 Federal Communications Commission Jun 15 1936 
Received 1st Mail Mail and Files 
Federal Communications Commission Jpn 15 1936 
Office of Secretary J 

Before the Federal Communications Commission 

Docket Nos. 3336 3337 3338 j 

I 

In Re: Applications of Mackay Radio and Telegraph Com¬ 
pany, Inc. (Delaware), I 

I 

For Modification of Fixed Public Service Licenses of Point- 
to-Point Telegraph Stations WIV, WIH ahd WJH at 
Sayville, N. Y. 

To Add Oslo, Norway, as a Primary Point of Communi¬ 
cation. 
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Application of Mackay Radio and Telegraph Company, Inc. 

for Rehearing. 

Howard L. Kern, 

John H. Wharton, 

67 Broad Street, 

New York Citv, 

! Attorneys for Applicant. 

Dated, June 13, 1936. 

2728 Before the Federal Communications Commission 

Washington, D. C. 

Docket Nos. 3336 3337 3338 

In Re: Application of Mackay Radio and Telegraph Com¬ 
pany, Inc., (Delaware), 

For Modification of Fixed Public Service Licenses of Point- 
to-Point Telegraph Stations WIV, WIH and WJH at 
Sayville, N. Y. 

To add Oslo, Norway, as a Primary Point of Communi¬ 
cation. 

Application of Mackay Radio and Telegraph Company, Inc . 

for Rehearing. 

Now comes Mackay Radio and Telegraph Company, Inc., 
the Applicant in the above entitled proceeding, and respect¬ 
fully petitions the Federal Communications Commission to 
grant a rehearing herein by the full Commission, to recon¬ 
sider and reverse, change or modify the Order of the Tele¬ 
graph Division of the Commission heretofore entered here¬ 
in, and to grant the applications herein, for the reasons 
hereinafter set forth. 

Application also respectfully petitions the Commission 
that it stay and postpone the effective date of the Order of 
the Telegraph Division heretofore entered herein, from 
June 3, 1936 until October 1, 1936, or until such other date 
as may be fixed by the Commission. 

In support of Applicant’s application for rehearing, Ap¬ 
plicant respectfully shows: 

1. Applicant filed with the Commission on June 24, 1935, 
its applications for modification of its fixed public service 
licenses of point-to-point telegraph stations WIV, WIH and 
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WJH at Sayville, New York, to add Oslo, Norway, as a pri¬ 
mary point of communication. i 

2729 At a meeting of the Telegraph Division of the 
Commission, it was ordered that a hearing [be had up¬ 
on the applications aforesaid for modification of licenses. 
The Commission, by notice dated December 10, 1935 desig¬ 
nated the applications aforesaid for hearing on January 13, 
1936, at 10:00 A. M. 

The hearing opened on January 13,1936 and concluded on 
January 28, 1936. The Telegraph Division, Commissioners 
Stewart, Chairman, Payne and Prall, on June 3, 1936 en¬ 
tered its Order denying said applications, effective at 3:00 
A. M. Eastern Standard Time, June 3, 1936, and in support 
of such Order the Telegraph Division issued its Statement 
of Facts and Grounds for Decision. 

At the opening of the hearing on January 13^ 1936, two 
Commissioners, namely, the Chairman of the [Telegraph 
Division and another Commissioner not a member of the 
Telegraph Division, appearing to conduct the hearing. For 
considerable periods during the hearing only a single Com¬ 
missioner was present to hear the testimony. Ohe member 
of the Telegraph Division was not present at any time dur¬ 
ing the hearing. 

The result of such proceedings was that for substantial 
periods during the hearing the evidence was taken without 
a quorum of the Telegraph Division present, nor were there 
two members of the Commission, whether members of the 
Telegraph Division or not, present at all times during the 
hearing. 

Applicant recognizes that in the conduct of gearings it 
may be difficult to have a quorum of a Division of the Com¬ 
mission continuously present, and realizes that the hearing 
may be continued by a single member of the Division, pro¬ 
vided that the testimony duly transcribed be reported back 
to the Commission, together with a written report contain¬ 
ing recommendations as to the decision to be ma^e and the 
facts and grounds upon which such recommendation is 
made, as required by Rule 106.27 of the Rules of 

2730 Practice and Procedure of the Federal Cbmmunica- 

I 

tions' Commission approved December 18, 1935, and 
provided further, that, as required by Rule 106J28 of said 
Rules, a copy of such report be furnished to each party par- 
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ticipating in the hearing so that such party may have op¬ 
portunity to file exceptions to the report. 

The effect of the proceedings as so conducted was that the 
applications aforesaid were not heard by a majority of the 
Telegraph Division pursuant to Section 5(c) of the Commu¬ 
nications Act of 1934; and that the requirements in connec¬ 
tion with a hearing when conducted before a single Com¬ 
missioner were not complied with in that no written report 
containing recommendations as to the decision to be made, 
on the basis of the testimony taken before a single Commis¬ 
sioner, and containing a statement of facts and grounds 
upon which such recommendation was based, was mailed to 
Applicant, and Applicant had no opportunity to file excep¬ 
tions to any such written report on the basis of evidence 
taken by a single Commissioner, if in fact any such written 
report was made to the Commission. 

Applicant therefore respectfully submits that the Tele¬ 
graph Division overlooked the requirements of Section 5 
of the Communications Act of 1934 and of Rules 106.27 and 
106.28 of the Commission’s Rules of Practice and Proce¬ 
dure. Further, Applicant verily believes that had a quorum 
of the Telegraph Division been constantly present and heard 
all of the testimony pursuant to Section 5 of the Communi¬ 
cations Act of 1934, or, failing such quorum being constantly 
present and hearing all of the testimony, had a written re¬ 
port been made as required by Rule 106.27 aforesaid and 
Applicant been given the opportunity as required by Rule 
106.28 aforesaid to file exceptions to such report, many of 
the material questions of law and matters of fact herein¬ 
after mentioned which were overlooked would not have 
failed to receive the attention of the members of the Divi¬ 
sion, and the findings purported to have been made and the 
conclusions stated to have been reached by the Tele- 
2731 graph Division in its Statement of Facts and 
Grounds for Decision, would not have been arrived 
at by the Commission. 

2. The Telegraph Division in its Statement of Facts and 
Grounds for Decision overlooked a material matter of fact 
in that said Telegraph Division failed to find that, as shown 
at the hearing herein, at the present time RCA Communica¬ 
tions, Inc., a Respondent herein (hereinafter sometimes re¬ 
ferred to as “RCAC”) handles all of the direct general pub- 
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lie service radiotelegraph communication between Norway 
and the United States, enjoying a monopoly theteof. The 
Telegraph Division in stating, in its Statement of Facts and 
Grounds for Decision, that for the first 10 montjhs of 1935 
approximately 88% of the westbound and approximately 
62% of the eastbound traffic between the United States and 
Norway 44 was handled by radio”, failed to take into ac¬ 
count and find that such approximate percentage of west¬ 
bound traffic was handled by RCAC alone, and that more 
than 98% of the eastbound radiotelegraph traffic was han¬ 
dled by RCAC alone. In reaching the conclusion tjhat 4 ‘there 
is intense competition for the Norway-United States traffic 
between the cable companies and between the cable compa¬ 
nies and the radio companies”, the Division failed to find 
the substantial relevant fact that there is virtually no com¬ 
petition for the United States-Norway traffic between the 
radio companies, RCAC and Applicant, which aife the only 
radiotelegraph carriers engaged in general public service 
radiotelegraph communication between the United States 
and points in Europe. 

The Telegraph Division overlooked and failed to take in¬ 
to account and find that Applicant, which is the only car¬ 
rier attempting to offer any competition to RCA-C in gen¬ 
eral public service radiotelegraph communications between 
the United States and Norway, for the first 10 months of 
1935 handled only 13,273 words of radiotelegraph traffic (by 
an indirect route) from the United States to Norway, 
2732 as contrasted with 799,163 words handled from the 
United States to Norway by RCAC, and that during 
such period Applicant handled no radiotelegraph traffic 
whatsoever from Norway to the United States as contrasted 
with 914,407 words handled from Norway to the United 
States by RCAC. 

3. The Telegraph Division in its Statement of Facts and 
Grounds for Decision overlooked a material matter of fact 
in that said Telegraph Division failed to find that, as shown 
at the hearing herein, the monopoly enjoyed by RpAC of di¬ 
rect general public service radiotelegraph communication 
between Norway and the United States is killing such com¬ 
petition for the telegraph traffic between Norwhy and the 
United States as the American cable companies are able to 
provide, and is resolving itself into a monopoly of all tele- 
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graph communications between Norway and the United 
States. 

4. The Telegraph Division of the Commission in its State¬ 
ment of Facts and Grounds for Decision overlooked a mate¬ 
rial matter of fact in that it failed to find: that, as shown at 
the hearing herein, ECAC operates the only direct radio 
telegraph circuits between the United States and England, 
France, Spain, Germany, Italy, Sweden, Poland, Portugal, 
Holland, Belgium, Switzerland and Eussia; and that ECAC 
therefore enjoys in effect a monopoly of direct radiotele¬ 
graph communication between the United States and all of 
said countries. 

5. The Telegraph Division in its Statement of Facts and 
Grounds for Decision overlooked a material matter of fact 
in that the Division failed to find that the only present or 
presently foreseeable competition offered or to be offered 
to ECAC in general radiotelegraph communication between 
the United States and Europe is that offered by the Appli¬ 
cant. 

6. The Telegraph Division in its Statement of Facts and 
Grounds for Decision overlooked a material matter of fact 
in that it failed to find that the effect of a denial to the 

Applicant of its application for authority to add 
2733 Oslo, Norway as a primary point of communication 

would inevitably be not only to confirm the monopoly 
now enjoyed by ECAC of the direct radiotelegraph traffic 
between the United States and Norway but also to 
strengthen and enlarge the monopolistic position of ECAC 
with respect to radiotelegraph traffic between the United 
States and most of the principal countries of Europe and to 
cripple Applicant in its efforts to compete with ECAC for 
radiotelegraph traffic between the United States and points 
in Europe. 

7. The Telegraph Division in its Statement of Facts and 
Grounds for Decision overlooked a material question of law 
in that it failed to consider or mention and totally failed to 
take into account the Sherman Anti-Trust Act of 1890 and 
other laws of the United States condemnatory of monopolies 
and restraints of competition in interstate and foreign com¬ 
merce, and failed to note that such laws are expressly de¬ 
clared to be applicable to interstate and foreign radio com- 
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munication by Section 313 of the Communicatibns Act of 
1934. | * 

8. The Telegraph Division in its Statement of Facts and 
Grounds for Decision overlooked a material question of law 
in that it failed to consider or mention, and totally failed to 
take into account that certain Consent Decree entered No¬ 
vember 21, 1932, as amended by a further Decree entered 
July 2,1935 in an action in the United States District Court 
for the District of Delaware entitled “United States of 
America vs. Radio Corporation of America, RCjA Commu¬ 
nications, Inc., et al., ,, and totally failed to finki and take 
into account that the purpose and intended effect of said 
Decree as so amended, as well as of the laws of the United 
States hereinbefore referred to, were to insure Opportunity 
for competition by American carriers with RCAC in the es¬ 
tablishment of competitive direct radiotelegraph circuits. 

9. The decision of the Telegraph Division refuging to per¬ 

mit Applicant to establish a direct radiotelegraph 
2734 circuit with Norway competitive with the circuit of 

RCAC is a confirmation by the Commission of the 
monopoly enjoyed by RCAC of direct radiotelegraph com¬ 
munication with Norway. Such monopoly in direct radio¬ 
telegraph communication with a country where the Govern¬ 
ment at the other end of the circuit is so substantially inter¬ 
ested in the revenues results in giving the company enjoy¬ 
ing such monopoly an advantage which is by its Very nature 
destructive of the business of competing companies giving 
comprehensive communication services, because of the in¬ 
terest of such Government, controlling as it does all the out¬ 
going traffic, in transmitting all or substantially all of such 
traffic by the radio circuit. I 

10. The Telegraph Division failed to take iijto account 
the laws and legislative policy of the United (States con¬ 
demnatory of monopolies and restraints of tra^e in inter¬ 
state and foreign commerce and attempted by its Order 
herein, without warrant of authority, by itself to establish a 
legislative policy in conflict with the existing policy of the 
Congress and to translate into the force of law the recom¬ 
mendations of the Commission for amendment of the Com¬ 
munications Act of 1934, transmitted to Congress under 
date of January 21, 1935, which were never adopted or in 
any way acted upon by Congress. 
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11. The Telegraph Division, in referring in its Statement 
of Facts and Grounds for Decision to the interpretation 
placed by the courts on the Radio Act of 1927, overlooked 
the material fact that neither the courts nor the Federal 
Radio Commission, the predecessor of the Federal Commu¬ 
nications Commission, ever did deny any application similar 
or analogous to the applications herein. 

12. The Telegraph Division entirely overlooked the fol¬ 
lowing material facts in evidence in this proceeding: that it 
is impossible for the cable companies, even with intense 

solicitation on their part with its attendant expense, 
2735 to obtain any substantial volume of traffic from Nor¬ 
way because of the 50% interest which the Norwe¬ 
gian Administration has in the proceeds from all traffic sent 
via the circuit of RCAC; that witnesses for The Western 
Union Telegraph Company testified that cable traffic from 
Norway is now at an irreducible minimum; that The Com¬ 
mercial Cable Company has been practically eliminated 
from the handling of all telegraph communications from 
Norway; that today approximately 88% of all traffic from 
Norway to the United States is handled by the RCAC cir¬ 
cuit; that without a competitive direct radiotelegraph cir¬ 
cuit with Norway it is impossible for any competitor of 
RCAC to obtain any substantial volume of telegraph traf¬ 
fic from Norway and to obtain any radiotelegraph traffic 
from Norway; that the dwindling cable traffic from Nor¬ 
way has had the consequence of making it more difficult for 
American cable companies to secure eastbound traffic to 
Norway and is bringing about the destruction of all commu¬ 
nication services between the United States and Norwav 

* 

competing with RCAC; and that the confirmation by the 
Commission of a monopoly of a direct radiotelegraph ser¬ 
vice with a country where the Government on the other end 
of the circuit is interested in the revenues from that circuit 
results in giving the company enjoying such monopoly an 
advantage which is destructive of the business of compet¬ 
ing American companies because of the special relation 
with such Government enjoyed exclusively by such com¬ 
pany. (Record, pp. 365, 541, 542, 654-655, 658, 659, 661, 666, 
685, 787, 952; Applicant’s Exhibits Nos. 21, 22; Western 
Union's Exhibit No. 1; RCAC's Exhibits Nos. 5, 6, 7). 




I 

I 

I 

I 

I 

I 

I 

FEDERAL COMMUNICATIONS COMMISSION, ET 1287 

i 

13. The Telegraph Division, in the portion of! its deci¬ 
sion stating that there are 16 cables, or 25 cablp circuits, 
available to London for handling Norwegian traffic, over¬ 
looks and fails to state the fact that no American cable com¬ 
pany has any facilities from London to Norway and that the 
American cable companies, both Western Union and Com¬ 
mercial Cable, must turn over their business in Lon- 

2736 don to the Great Northern Telegraph Cobapany, a 
Danish company, or to the British-Norwegipn cables, 

also foreign-owned. j 

The Division further fails to state that the facilities be¬ 
tween London and Norway are utilized for other than Amer¬ 
ican traffic and that the relaying of messages thrjough and 
beyond London cannot be controlled in any manner by the 
American companies. I 

The Division states that for the first 10 month of 1935 
any one of the American communications companies could 
have handled all of the daily traffic between the United 
States and Norway in less than four hours. This Statement 
again completely ignores the fact that the only company 
which has direct communication with Norway is itCAC and 
ismores the fact that the facilities between the United States 

o ■ 

and London and the time required for transmission of all 
American-Norwegian traffic between London and Norway 
have no bearing on the facilities between London and Nor¬ 
way and the total amount of traffic over those facilities. 

The Division refers to the fact that there weite only 49 
eastbound and 18 westbound urgent messages dail^ between 
the United States and Norway. It does not, however, refer 
to the fact shown by the evidence that there is a large 
amount of full rate traffic transmitted daily, in addition to a 
large amount of deferred traffic. The reference tp the lim¬ 
ited amount of “urgent” traffic gives a totally erroneous 
impression, as the evidence shows that all full ratb traffic is 
fast traffic and must be handled with a minimum of delay. 

14. The Telegraph Division states that the contract of 
Applicant with the Norwegian Administration provides no 
safeguard from exaction of terms by that Administration 
which would be less favorable to competing American com¬ 
panies or more favorable to the Norwegian Administration. 
But the Division overlooks and fails to state the fact 

i 

i 

• I 


i 
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2737 that the RCAC contract contains the same lack of 
safeguard, and that the Commission can itself put in 

such safeguards, either as condition of license or by regula¬ 
tion, both as to RCAC and as to the Applicant. 

15. The Statement of Facts and Grounds for Decision 
states, on page 7, that the division of tolls is not set out in 
the contract, although it states on page 4 that the division 
of tolls will be that now effective between RCAC and the 
Norwegian Administration on their circuits, to wit, an equal 
division after the deduction of the out-payments of the Ad¬ 
ministration and the Company, respectively. The Division 
indicates that the Commission cannot pass upon the ques¬ 
tion of out-pavments if the amount of the out-payments is 
not determined in the contract; yet the Division overlooks 
the fact that the out-payments for RCAC are not deter¬ 
mined in the RCAC contract, and the testimony is undis¬ 
puted that the Applicant and the Norwegian Administration 
have agreed that the out-payments shall be the same in the 
case of the Applicant’s circuit as in the case of the RCAC 
circuit. Moreover, the Division overlooks the fact that the 
Commission has full power in granting the applications 
herein to grant them only on condition that out-payments 
shall be the same as are made on the RCAC circuit. 

16. The Telegraph Division states that the establishment 
of the circuit will adversely affect the revenues of RCAC 
but the Division overlooks the serious diversion of reve¬ 
nues which RCAC has been able to obtain at the expense of 
the associated companies of Applicant by reason of the 
monopoly of direct radiotelegraph communication with Nor¬ 
way enjoyed by RCAC. 

17. The Telegraph Division denies that cables can no 
longer successfully compete with the radio circuit to Nor¬ 
way. In order to justify this statement, the Telegraph Di¬ 
vision relies on figures for the year 1924 contrasted with 
figures for the year 1935. The Telegraph Division over¬ 
looks the fact that the years utilized for this comparison 

are not representative. The cable companies prior 

2738 to 1920 handled 100% of the telegraph business be¬ 
tween Norway and the United States. According to 

the very figures used by the Telegraph Division, in the year 
1935 this percentage had been reduced to 28.66%. The cable 
companies are handling only approximately 12% of the 
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business from Norway to the United States, while RCAC 
receives approximately 88% of such business. Tl^e decline 
in the business of the cable companies between Ndrway and 
the United States is due entirely to the fact that in the case 
of the direct radiotelegraph circuit of RCAC with Norway, 
the Norwegian Administration shares to the extent of fifty 
per cent, in the revenues from the RCAC circuit, j 

18. The Telegraph Division is finding that the Norwegian 

Administration 4 4 receives a greater financial advantage 
from radio than from cable ’ ’, overlooked and failed to con¬ 
sider or find that such financial advantage to the| Adminis¬ 
tration, resulting in the impairment of the competitive posi¬ 
tion of The Commercial Cable Company, was in; itself the 
very reason why the Trustees of Postal Telegraph and Cable 
Corporation, who own The Mackay Companies and are re¬ 
sponsible for the management of The Mackay Companies, 
which itself in turn is the owner of both Applicant and The 
Commercial Cable Company, in self-defense have supported 
the applications herein in order that the facilities of Appli¬ 
cant for direct radiotelegraph communication may be uti¬ 
lized to handle the unrouted traffic of the associated compa¬ 
nies of The Mackay Companies between Norway and the 
United States. i 

19. The Telegraph Division in stating, as one bf the rea¬ 
sons for denying the applications herein, that the granting 
of the same would result in the elimination of The Commer¬ 
cial Cable Company u as an important competitor for traffic 
between the United States and Norway”, overlooked and 

failed to note that an appearance was entered by The 
2739 Commercial Cable Company (Record, p. 5) and that 

The Commercial Cable Company itself through wit¬ 
nesses testifying at the hearing and through counsel 
strongly and actively supported the applications made by 
the Applicant herein as necessary to prevent the loss to 
RCAC of its remaining traffic with Norway. 

20. The Telegraph Division, in concluding thatj the estab¬ 
lishment by Applicant of the proposed circuit with Nor¬ 
way would not result in any improved service to | the public 
nor in any increase of speed of service, overlooked the in¬ 
terest and convenience of that portion of the public who are 
by choice customers of the System of the Mackay Compa¬ 
nies and who are entitled to exercise that choice without 


i 
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being discriminated against by reason of denial of right to 
that System to provide facilities equal to those of competi¬ 
tors, and failed to find, as was shown at the hearing, that 
the opening of the Applicant’s direct circuit to Norway 
would lead to a marked increase in the speed of messages 
handled by Applicant’s associated companies between the 
United States and Norway by reason of the fact that such 
messages instead of being relayed by cable through London 
or by radio to Norway through Copenhagen would be han¬ 
dled by radio direct between Norway and the United 
States. 

21. The Telegraph Division in its Statement of Facts and 
Grounds for Decision not only overlooked and failed to take 
into consideration the above material facts and material 
questions of law, but also overlooked and failed to consider 
various other material questions of law and matters of fact. 

Wherefore, Applicant respectfully prays that the Com¬ 
mission reopen this proceeding and grant a rehearing be¬ 
fore the full Commission and all members thereof, includ¬ 
ing the members of the Telegraph Division; that the Com¬ 
mission rehear and reconsider the applications herein, and 
take into account facts which were overlooked and not cov¬ 
ered by the Telegraph Division, and consider any 
2740 new facts that have occurred or shall have occurred 
prior to the date set by the Commission for such re¬ 
hearing; that the Commission reverse or change or modify 
the Order of the Telegraph Division herein and grant the 
applications herein; and that the Commission stay and post¬ 
pone the effective date of the Order of the Telegraph Divi¬ 
sion herein from June 3, 1936 until October 1, 1936, or until 
such other date as may be fixed by the Commission. 
Dated at New York, N. Y., June 13, 1936. 

Respectfully submitted, 

MACKAY RADIO AND TELEGRAPH 
' COMPANY, INC. 

By WILLIAM J. DEEGAN, 

Vice-President. 

HOWARD L. KERN, 

JOHN H. WHARTON, 

67 Broad Street, 

New York, N. Y., 

Attorneys for Applicant . 
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2741 State of New York) # j 

County of New York) ss “ 

William J. Deegan, being first duly sworn on oath, de¬ 
poses and says: That he is a Vice-President of Mhckay Ra¬ 
dio and Telegraph Company, Inc., the Applicant iij the fore¬ 
going Application for Rehearing; that he has read; the fore- 
going Application for Rehearing and knows the contents 
thereof; and that the matters and things therein stated are 
true of his own knowledge, save and except those matters 
and things therein stated on information and belief, and as 
to those he believes them to be true. | 

WILLIAM J. DEfEGAN. 

I 

I 

Subscribed and sworn to before me j 

this 13th day of June, 1936. 

DENNIS G. P. FREEMAN, i 

Notary Public, Queens County No. 2685 ! 

Queens County Register’s No. 2437 j 

Certificate filed in N. Y. Co. No. 494 j 
New York Co. Register’s No. 8F257 
My commission expires March 30, 1938 | 

i 

(Notarial Seal of Dennis G. P. Freeman.) : 

j 

2742 Minutes of the Federal Communications Commission 

(General Session) i 

Minute #378 
June 17, 1936 
4:45 p.m. 

■** I 

Present: Commissioners Prall, Chairman, Sykes;, Walker, 
Case, Brown, Stew T art and Payne. j 

The Commission granted petition filed by Mackav Radio 
and Telegraph Company, Inc. (Delaware) for Ipostpone- 
ment until October 1,1936, of the effective date of; its Order 
denying applicant company’s applications for modification 
of fixed public licenses of point-to-point telegraph stations 
WIV, WIH and WJH at Sayville, New York, to add Oslo, 
Norway as a primary point of communication, j (Docket 
Nos. 3336, 3337 and 3338). Decision upon the Petition for 
Rehearing of said applications was passed over f6r further 
consideration. ! 

JOHN B. REYNOLDS, 

Acting Secretary . 


i 

i 
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2743 Minutes of the Federal Communications Commission 

(General Session) 

Minute #391 
July 21, 1936 
11:00 A. M. 

Present: Commissioners Prall, Chairman; Payne, Sykes, 
Walker, Case and Stewart. 

The Commission granted permission to R. C. A. C., Inc., 
to file opposition to the application of Mackay Radio and 
Telegraph Company, Inc., for rehearing in the Mackay- 
Oslo Case (Dockets Nos. 3336, 3337, and 3338), not later 
than September 1, 1936. 

JOHN B. REYNOLDS, 

Acting Secretary. 

2744 Federal Communications Commission Sep 1-1936 

Received 1st Mail Mail and Files 

Received Sep 2 1936 Docket Section 

Law Dept. Telegraph Division Sep 3 1936 Re¬ 
ceived 

Before the Federal Communications Commission 

Washington, D. C. 


Docket Nos. 3336, 3337, 3338. 


In the Matter of Petition of Mackay Radio & Telegraph 
Company, Inc., to Add Oslo, Norway as a Point of 
Communication. 


Opposition of R. C. A. Communications, Inc., to Application 
of Mackay Radio and Telegraph Co., Inc. for Rehearing. 


MANTON DAVIS, 

FRANK W. WOZENCRAFT, 
CHESTER H. WTGGIN, 

Counsel. 


Dated, September 1,1936. 



I 


j 

i 
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2745 Opposition of R. C. A. Communications , Inc. to Ap¬ 
plication of Mackay Radio and Telegraph Co., Inc . 
for Rehearing. 

i 

Now comes R. C. A. Communications, Inc., Respondent in 
the above entitled proceeding, and opposes the Application 
of Mackay Radio and Telegraph Co., Inc. for Rehearing 
herein by the full Commission, to consider and reverse, 
change or modify the Order of the Telegraph Division of 
the Commission heretofore entered herein. 

I. 

In support of its Application for Rehearing, Applicant 
cites Section 5 (c) of the Communications Act of 1934 and 
Rules 106.27 and 106.28 of the Rules of Practice and Proce¬ 
dure of the Federal Communications Commission^ approved 
December 18, 1935. The rules cited obviously hdve no ap¬ 
plication to a hearing held before a Division of the Commis¬ 
sion or before the Commission en banc. These rules apply 
only to hearings held before a Single Commissioner, a Di¬ 
rector, or an Examiner. j 

Applicant’s contention that Section 5 (c) of the Commu¬ 
nications Act requires that a majority of the Division be 
present at all times during any hearing is an entirely un¬ 
justified construction of the Act. The Telegrapjh Division 
did “hear and determine” Mackay ? s Application, and not 
merely a majority, but all of the members of the Division 
participated in the decision. j 

During the hearing the record was transcribed daily and 
was furnished daily to Applicant and to each mehiber of the 
Telegraph Division. The record shows that durihg the first 
two days of the hearing, one member of the Telegraph Divi¬ 
sion and one other member of the Commission were present. 
The Commissioner who was not a permanent member of the 
Telegraph Division was regularly designated to serve, and 
did serve, as a temporary member of the Telegraph Divi¬ 
sion in lieu of a permanent member of the Telegraph Divi¬ 
sion who was unavoidably absent. The record shows that 
during the several remaining days, two permanent members 
of the Division were present. According to the record, 
therefore, a majority of the Telegraph Division vras present 
at all times. I 


i 
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2746 Applicant asked that numerous corrections be 
made in the record, but did not at any time raise the 
question as to the showing in the record of the attendance 
of two members of the Telegraph Division. Any absence 
from the hearing of one member of the Division was so brief 
and inconsequential that it was not noted in the record by the 
reporter and Applicant did not at any time ask that it be 
noted. Applicant cannot now challenge the record and 
ask that it be changed to accord with the estimate of the 
periods of time during the hearing when only one member 
of the Telegraph Division was present. 

Applicant did not at any time during the hearing object to 
proceeding before less than a majority of the members of 
the Telegraph Division. During any of the brief periods 
when only one Commissioner was present, Applicant could 
have raised the question and asked that proceedings be 
stayed until a majority of the Division was present. Hav¬ 
ing proceeded without objection, Applicant has waived any 
error even if Applicant’s construction of the Act were cor¬ 
rect. 

At the conclusion of the testimony, the Chairman of the 
Telegraph Division announced that the case was submitted 
to the 1 Telegraph Division. Applicant made no objection 
and raised no question concerning the presence or absence 
of any member or number of members of the Telegraph 
Division during the hearing. 

Applicant filed its original brief and its reply brief in the 
hearing, and in those briefs raised no question as to the 
number of members of the Telegraph Division present dur¬ 
ing the hearing. 

Now, after the decision of the Telegraph Division has 
been rendered, Applicant cannot question the manner in 
which the hearing was conducted where no objection has 
been heretofore raised. Having lost the case before the 
Telegraph Division, Applicant will not now be heard to 
raise for the first time a procedural question. 

Applicant sought the fruits of victory from the Tele¬ 
graph Division. Applicant cannot now escape the conse¬ 
quences of defeat by seeking to invoke a procedural techni¬ 
cality. Its contention is neither well founded nor timely. 

The discussion of the issues contained in the decision it¬ 
self leaves no possible doubt of the fact that the members 



I 

I 

I 

I 
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I 

i 

I 

of the Telegraph Division gave careful attention to the rec¬ 
ord and considered the testimony fully before unanimously 
adopting the decision. 

i 

2747 II. j 

Applicant further alleges that the Division * 4 overlooked” 
certain testimony offered in behalf of the International Sys¬ 
tem. Applicant’s contention in this regard is without merit. 
The Telegraph Division did not “overlook” the testimony 
offered by Applicant. The Telegraph Division simply re¬ 
fused to give to some of Applicant’s testimony;the weight 
which Applicant hoped it would receive. The refusal of the 
Telegraph Division to hold that the International Sys¬ 
tem’s testimony and contentions justified the granting of 
Mackay’s Application is not because anything jvas “over¬ 
looked”. It is simply because, after full consideration, the 
Telegraph Division found from competently proven facts 
that public interest, convenience and necessity would not be 
served by granting Mackay’s Application. The credibility 
of the witnesses and the weight to be given to the evidence 
were for determination by the Telegraph Division. Per¬ 
formance of its judicial function requires that;where evi¬ 
dence and contentions are conflicting, the Commission deter- . 
mine and evaluate the facts and apply the law. |This it did. 
And its action in so doing is not a ground for rehearing. 

No useful purpose would have been served by the inclu¬ 
sion in the decision of the Telegraph Division df reference 
to testimony or facts not essential to the decision] The omis¬ 
sion of reference to non-material or non-controllling facts is 
not an indication that they were “ overlooked ’,, and such 
omission is not a ground for Rehearing. 

in. | 

Applicant complains that the Telegraph Division was not 
affected by the International System’s old and worn-out cry 
of “monopoly”. The decision of the Telegraph Division 
shows conclusively that the International Systems conten¬ 
tion about 1 1 monopoly ’ ’ received full consideration and that 
the Telegraph Division found that no monopoly exists. The 
evidence showed conclusively, and the Telegraph Division 
found, that there is the keenest competition in the interna¬ 
tional telegraph field. With International System’s Com- 


i 
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mercial Cable and Maekay Radio, with Western Union 
Cable and the French Cable and R. C. A. Communica- 
2748 tions, Inc. all competing for the telegraph business 
between the United States and Norway at the pres¬ 
ent time, it would have been remarkable indeed if the Tele¬ 
graph Division found that there is any “monopoly”. 

IV. 

It is significant that Applicant’s Application for Rehear¬ 
ing: 

Does not complain of any single ruling on testimony dur¬ 
ing the hearing; 

Does not offer to produce any additional or newly discov¬ 
ered testimony; 

Does not challenge any rule of law announced or applied 
by the Telegraph Division; 

Does not contend that any finding or conclusion of the Tel¬ 
egraph Division is not sustained by competent evidence. 

International System’s Application for Rehearing is 
based upon nothing more substantial than a desire for a 
change in the decision of the Telegraph Division. 

The record in the case is very full. It is available to every 
member of the Commission. A rehearing would not add 
any matter of substance to the record and would not cause 
any change in any of the principles of law recognized, an¬ 
nounced and properly applied by the Telegraph Division. 

Wherefore, Respondent respectfully prays that the Com¬ 
mission deny the Application of Maekay Radio and Tele¬ 
graph Co., Inc. for Rehearing. 

MANTON DAVIS 
FRANK W. WOZENCRAFT 
CHESTER H. WTGGIN 


I 
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2749 Minutes of the j 

Federal Communications Commission 

(General Session) 

Minute #400 
September 23,1936 
2:30 p.m. I 

Present: Commissioners Prall, Chairman, Payne, Sykes, 
Brown, Walker, Case and Stewart. j 

The Commission further extended the effective date of its 
Order denying the applications of Mackay Radio and Tele¬ 
graph Company, Inc. (Delaware) for modification of fixed 
public licenses of point-to-point telegraph stations WIV, 
WIH and WJH at Sayville, New York, to add Oslo, Norway 
as a primary point of communication, (Docket Nos. 3336, 
3337 and 3338) until November 16,1936. 

JOHN B. REYNOLDS, 

Acting {Secretary . 

I 

2750 Motions of Applicant made during course of oral ar¬ 
gument before Commission en banc on December 7, 

1936. | 

(Appearing on pages 54 and 55 of Transcript of Oral 
Argument) j 

Mr. Beebe:. | 

We believe that the Commission has before it in this 
proceeding sufficient evidence upon which tq found the 
granting of the modification of the license requested, but if 
this be not so, I then move the Commission that a rehear- 
ing with the privilege of offering additional evidence be 
granted. 

This leads me to a second motion, which is that whatever 
the decision of the Commission may be on this rehearing, 
that the decision be modified to include all of thd facts which 

may be regarded as pertinent to the issue here Pr elsewhere. 

^ * 


i 
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2751 Minutes of the 

Federal Communications Commission 

(General Session) 

Minute #421 
November 11, 1936 
2:30 p.m. 

PRESENT: Commissioners Frail, Chairman, Payne, Sykes, 

Brown, Walker, Case and Stewart. 

The Commission, having under consideration the applica¬ 
tion of Mackav Radio and Telegraph Company, Inc. (Dela¬ 
ware) for a rehearing upon its applications to add Oslo, 
Norway as a primary point of communication (Docket Nos. 
3336, 3337 and 3338) granted a rehearing limited to oral 
argument. The date for the oral argument was set for 
December 7, 1936 at 10 o’clock a.m. The effective date of 
the Order of the Telegraph Division was extended until the 
further Order of the Commission. (Commissioners Stewart 
and Sykes dissented from the foregoing action). 

JOHN B. REYNOLDS, 

1 Acting Secretary . 

2752 Minutes of the 

Federal Communications Commission 

(General Session) 

Minute #501 

1 April 21, 1937 

2:30 p.m. 

PRESENT: Commissioners Prall, Chairman, Payne, Sykes, 

Brown, Walker, Case and Stewart. 

The Commission, en banc, affirmed the decision of the Tele¬ 
graph Division of June 3, 1936 in denying the applications 
of Mackav Radio and Telegraph Company, Inc. (Delaware) 
to add Oslo, Norway as a point of communication, (Docket 
Nos. 3336, 3337 and 3338), and adopted the opinion of the 
Telegraph Division as the opinion of the Commission en 


I 
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l 

banc. An appropriate Order will be entered, (Commis¬ 
sioners Payne and Walker dissenting). 

I 

JOHN B. REYNOLDS, 

Acting Secretary. 

2753 Federal Communications Commission 21012 

I 

Washington, D. C. j 

Docket Nos. 3336 3337 3338 j 

I 

In re: Applications of Mackay Radio and Telegraph Com¬ 
pany, Inc. (Delaware), 

I 

For Modification of Fixed Public Service Licences of Point- 
to-Point Telegraph Stations WIV, WIH apd WJH at 

Sayvi lie, N. Y., j 

| 

To Add Oslo, Norway, as a primary point of condmunication. 

i 

Order 

I 

i 

In a meeting of the Commission en banc, April 21,1937:— 
WHEREAS, a hearing on these applications was had be¬ 
fore the Telegraph Division of the Commissioh beginning 
on January 13, 1936 and extending to January 28, 1936, 
which resulted in a decision and order denying the said ap¬ 
plications, effective June 3,1936, and 
WHEREAS, the applicant, Mackay Radio and Telegraph 
Company, Inc. (Delaware), on June 15, 1936, filed with the 
Commission an application for a rehearing befo|re the Com- 
mission en banc to reconsider and reverse,! change or 
modify, the said order of the Telegraph Division, and 
WHEREAS, the Commission en banc, on the; 11th day of 
November, 1936, granted the application for rehearing, 
limited to oral argument, and 
WHEREAS, oral argument was had beforfe the Com¬ 
mission en banc on December 7, 1936, at which hearing 
counsel for all parties were fully heard, and during the 
course of which applicant moved the Commission for a 
further rehearing for the purpose of taking additional evi¬ 
dence, and moved for a modification of the decision of the 
Telegraph Division so as to include additional facts, and 
WHEREAS, the Commission having fully con- 

2754 sidered all evidence presented at the hearing before 
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the Telegraph Division, the decision and order there¬ 
upon made, the briefs submitted by the parties, the oral 
arguments made before the Commission en banc, and the 
entire record, and 

IT APPEARING that no showing has been made of the 
existence of any new, material and relevant evidence which 
might justify the reopening of the case; or that the decision 
of the Telegraph Division should be modified to include ad¬ 
ditional matter, and 

IT FURTHER APPEARING after a full and adequate 
hearing and rehearing that public convenience or necessity 
would not be served by the granting of the applications, 

IT IS ORDERED, that the said motions made at the re¬ 
hearing on oral argument be and the same are hereby 
denied. 

IT IS FURTHER ORDERED, that the decision of the 
Telegraph Division of June 3,1936, be, and the same hereby 
is affirmed, and the applications denied, effective at 3 a.m., 
E.S.T., April 24, 1937. 

! BY THE COMMISSION, 

JOHN B. REYNOLDS, 

(Seal) Acting Secretary. 

2755 United States of America 

Federal Communications Commission 

I, T. J. Slowie, Secretary of the Federal Communications 
Commission and official custodian of its records, do hereby 
certify that the papers and evidence contained in the within 
volume, consisting of: 

Minute of the Telegraph Division No. 370-B of June 3, 
1936; 

Statement of Facts and Grounds for Decision of the Tele¬ 
graph Division of date June 3, 1936; 

Application of Mackav Radio and Telegraph Company, 
Inc., for Rehearing, dated June 13, 1936; 

Minute of the Commission, General Session, No. 378, of 
June 17, 1936; 

Minute of the Commission, General Session, No. 391, of 
July 21,1936; 
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Opposition of R.C.A. Communications, Inc., to Applica¬ 
tion of Mackay Radio and Telegraph Company, Inc., for 
Rehearing, dated September 1,1936; 

Minute of the Commission, General Session, No. 400, of 
September 23, 1936; 

Minute of the Commission, General Session, No. 421, of 
November 11, 1936; j 

Motions of applicant made during course of oral argu¬ 
ment before Commission en banc on December j7, 1936; 

Minute of the Commission, General Session, No. 501, of 
April 21, 1937; j 

Order of the Commission, General Session, of April 21, 
1937; 

are the originals or true copies of the records of |he Federal 
Communications Commission in the matter of the applica¬ 
tions of Mackay Radio and Telegraph Company for modi¬ 
fication of licenses to add Oslo, Norway, to poifits of com¬ 
munication. | 

In witness whereof, I have hereunto subscribed my name 
and caused the seal of the Federal Communications Com¬ 
mission to be affixed this 11th day of June, AJD. 1937, at 
Washington, D. C. 

T J SLOWIE 

(Seal) Secretary. j 

l 

2756 In the United States Court of Appeals for the 

District of Columbia ! 

i 

No. 6970. | 

i 

Mackay Radio and Telegraph Company, Inc.! Appellant, 

vs. 

Federal Communications Commission. . 

| 

Appellant's Designation of Record for Printing 

No comes Mackay Radio and Telegraph Conhpany, Inc., 
the appellant in the above-entitled cause, by it^ attorneys, 
and hereby directs the Clerk to print the entire record in 
said cause as filed by the Federal Communications Com¬ 
mission on June 11, 1937, and as indexed in the “Index to 
the Record’’ as also filed by said Federal Communications 
Commission in the above-entitled cause, except! the follow- 
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ing parts thereof, which the Clerk is hereby directed to 
omit, namely: 

From the transcript of the testimony and evidence ad¬ 
duced at the hearing on the three applications of appellant 
in the above-entitled cause, volumes I to 12, both inclusive, 
omit the following: 

Last line on page 5 
Page 6 

Lines 7 to 29, both inclusive, on page 19 
Pages 20 and 21 

Lines 1 to 7, both inclusive, on page 22 
Lines 21 to 29, both inclusive, on page 27 
Lines 1 to 23, both inclusive, on page 28 
All of page 33 after 4th word on line 16 
Pages 34 to 43, both inclusive 
Page 58 

Lines 1 to 3, both inclusive, on page 59 
2757 Lines 27 to 29, both inclusive, on page 67 
Pages 68 to 75, both inclusive 
All of page 76 except last 9 lines 
Lines 13 to 35, both inclusive, on page 79 
Pages 80 to 83, both inclusive 
Lines 1 to 28, both inclusive, on page 84 
Lines 5 to 29, both inclusive, on page 85 
Pages 86 to 91, both inclusive 
First line on page 92 
Lines 11 to 32, both inclusive, on page 92 
All of page 93 except last 4 lines 
All of page 94 after 1st 4 lines 
Pages 95 to 97, both inclusive 
Lines 1 to 3, both inclusive, on page 98 
Last 6 lines, on page 105 
All of page 106 except last 2 lines 
Lines 19 to 29, both inclusive, on page 107 
Pages 108 to 115, both inclusive 
Lines 16 to 29, both inclusive, on page 117 
Lines 1 to 23, both inclusive, on page 118 
Lines 11 to 29, both inclusive, on page 119 
Lines 1 to 6, both inclusive, on page 120 
Lines 16 to 23, both inclusive, on page 120 
Pages 121 to 125, both inclusive 
Lines 1 to 15, both inclusive, on page 126 


I 

I 

I 

• I 

t 

I 
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Last 3 lines, on page 127 ! 

Pages 128 to 130, both inclusive j 

Lines 1 to 5, both inclusive, on page 131 
Page 165 

Lines 1 to 20, both inclusive, on page 166 
Last 5 lines, on page 173 
Page 174 

2758 Lines 1 to 7, both inclusive, on page 175 

Last 2 lines, on page 175 ! 

Page 176 

Lines 1 to 20, both inclusive, on page 177 
All of page 181, after first 12 lines 
Pages 182 to 190, both inclusive 
Lines 1 to 6, both inclusive, on page 191 
All of page 197 after first ten lines 
Pages 198 to 209, both inclusive j 

Lines 1 to 24, both inclusive, on page 210 ! 

Page 216 I 

Lines 1 to 12, both inclusive, on page 217 
Pages 265 to 269, both inclusive 
Lines 1 to 3, both inclusive, on page 270 j 
Pages 286 to 290, both inclusive j 

Lines 1 to 13, both inclusive, on page 291 j 
Pages 302 to 309, both inclusive I 

Lines 1 to 22, both inclusive, on page 310 
All of page 312 after the first fourteen lines 
Pages 313 and 314 j 

Lines 1 to 22, both inclusive, on page 315 
All of page 316, after the first two lines j 

Pages 317 and 318 j 

Lines 1 to 17, both inclusive, on page 319 
Pages 344 to 349, both inclusive 
Lines 1 to 7, both inclusive, on page 350 j 
All of page 358, after first twelve lines 
Pages 359 and 360 j 

Last 5 lines on page 418 

Pages 419 to 424, both inclusive 
First 2 lines, on page 425 

2759 Pages 478 and 479 

All of page 547 after first twelve lines 
Pages 548 to 598, both inclusive 
All of page 618, after first 12 lines 
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Pages 619 to 622, both inclusive 

All of page 623 except last line 

All of page 626, after first 14 lines 

Lines 1 to 11, both inclusive, on page 627 

Last five words on line 10 and remainder of page 645 

Pages 646 to 649, both inclusive 

Lines 1 to 21, both inclusive, on page 650 

All of page 710 after first 6 lines 

Page 711 

Lines 1 to 21, both inclusive, on page 712 

All of page 745, after first 6 lines 

Pages 746 to 754, both inclusive 

All of page 769 after first 8 lines 

Pages 770 to 774, both inclusive 

Lines 1 to 15, both inclusive, on page 775 

Pages 896 to 898, both inclusive 

All of page 908 after first fourteen lines 

Pages 909 to 912, both inclusive 

First 8 lines on page 913 

Last 4 lines, on page 940 

Lines 1 to 20, both inclusive, on page 941 

All of page 952 after first 18 lines 

Page 953 

First line on page 954 

All of page 1011 after first twelve lines 

Pages 1012 and 1013 

First 22 lines on page 1014 

Last 4 lines, on page 1038 
2760 Pages 1039 to 1046, both inclusive 

Lines 1 to 9, both inclusive, on page 1047 
All of page 1049 after first 18 lines 
Pages 1050 and 1051 
All of page 1069 after the first 20 lines 
Page 1070 

Lines 1 to 12, both inclusive, on page 1071 

All of page 1076 after first two lines 

Lines 1 to 26, both inclusive, on page 1077 

Last two lines on page 1089 

Lines 1 to 14, both inclusive, on page 1090 

Last two lines on page 1099 

Page 1100 

All of page 1123 after first 5 lines 
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Pages 1124 to 1130, both inclusive 
Lines 1 to 5, both inclusive, on page 1131 
All of page 1183 after first twenty lines 
Pages 1184 and 1185 

Lines 1 to 4, both inclusive, on page 1186 

All of page 1258 after first 3 lines 

Pages 1259 to 1267, both inclusive 

Lines 1 to 20, both inclusive, on page 1268 j 

Lines 8 to 24, both inclusive, on page 1304 j 

All of page 1306 after first 16 lines i 

Lines 1 to 19, both inclusive, on page 1307 

All of page 1308 after first 20 lines 

Lines 1 to 17, both inclusive, on page 1309 

All of page 1310 after first 7 lines 

Pages 1311 to 1333, both inclusive j 

All of page 1334 except the last 3 lines ! 

All of page 1340 after first 10 lines j 

All of page 1350 after first 18 lines 
2761 Pages 1351 to 1354, both inclusive 

All of page 1355 except 14th and 15th lipes which 
read as follows: “Cross Examination—By Mr. Wozen- 
craft:’ 9 

Page 1356 j 

Lines 1 to 4, both inclusive, on page 1357 ! 

All of page 1361 except last 3 lines j 

Page 1370 

Lines 1 to 7, both inclusive, on page 1371 

All of page 1388 except last 2 lines 

All of page 1392 after line 23 j 

Pages 1393 to 1405, both inclusive 

Lines 1 to 20, both inclusive, on page 1406 

Page 1410 

All of page 1426 after line 9 j 

Pages 1427 to 1460, both inclusive 
All of page 1461 except last 6 lines j 

Last two lines on page 1475 j 

Lines 1 to 13, both inclusive, on page 1476 j 
From the Exhibits introduced by Appellant Mackey 
Radio and Telegraph Company, Inc., at the hearing, omit 
the following: | 

Exhibit 1 

“ 3 ! 


i 

i 
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Exhibit 4 

“ 5 

“ 6 

44 9 

44 10 

“ 11 

44 12 

44 17 

44 18 

44 19 

44 21 

“ 22 

44 23 

44 24 

“ 25 

44 26 

44 28 

44 29 

44 30 

44 31 

44 32 

44 33 

2762 Exhibit 35 

44 36 

44 37 

44 38 

44 39 

From the Exhibits introduced by intervenor R.C.A. Com¬ 

munications, Inc., at the hearing, omit the following: 


Exhibit 


1 

1-A 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 







I 
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Exhibit 12 I 

“ 13 ! 

“ 15 ! 

44 16 
44 17 

44 19 | 

44 21 ! 

44 22 j 

44 23 ! 

44 24 ! 

“ 25 ! 

From the Exhibits introduced by intervenor The Western 
Union Telegraph Company at the hearing, omit the follow¬ 
ing: | 

Exhibit 1 i 


From the Exhibits introduced by the Federal Communi¬ 
cations Commission at the hearing, omit the following: 

Exhibit 1 I 

“ 2 

“ 3 | 

“ 6 j 

“ 7 1 

44 8 | 

44 9 

44 10 ! 

4 4 11-A ! 

4 4 12 j 

44 15 

44 16 | 

Counsel certifies that the matter above designated 
2763 for omission is immaterial to the determination of 

i 

the questions involved in the above-entitled cause 
and that the printing thereof would be a needless ex¬ 
pense. I 

MACKAY RADIO AND TELEGRAPH COMPANY, INC., 

Appellant I 

Bv DONALD R. RICHBERG 


i 

i 

i 
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RAYMOND N. BEEBE 
ADRIEN F. BUSICK 
815 15th Street, N.W., 

Washington, D. C., 

Attorneys for Appellant. 

Of Counsel: 

HOWARD L. KERN 
JOHN H. WHARTON 

2764 Due service of above designation of record for 
printing hereby acknowledged. 

FRANK W. WOZENCRAFT 

(per CHW) 

Counsel for Intervener 
R.C.A. Communications , Inc. 

July 27, 1937. 

Due service of above designation of record for printing 
hereby acknowledged. 

RALPH H. KIMBALL 
Counsel for Intervenor 
The Western Union Telegraph 
Company 

July 27, 1937. 

Due service of above designation of record for printing 
hereby acknowledged. 

JAMES A KENNEDY 
Counsel for 

Federal Communications Commission 

Julv 28th, 1937. 

2765 In the United States Court of Appeals for the 
District of Columbia No. 6970 Mackay Radio and 

Telegraph Company, Inc., Appellant, vs. Federal Com¬ 
munications Commission. Appellant’s Designation of Rec¬ 
ord for Printing Donald R. Richberg Raymond N. Beebe 
Adrien F. Busick 815 15th Street, N.W., Washington, D. C., 
Attorneys for Appellant. Of Counsel: Howard L. Kern 
John H. Wharton 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Jul 28 1937 Moncure Burke, Clerk 
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2766 In the United States Court of Appeals for the Dis¬ 

trict of Columbia I 

i 

No. 6970 

Mackay Radio and Telegraph Company, Inc., Appellant , 

vs. 

i 

Federal Communications Commission. ! 

i 

l 

i 

Appellee , Federal Communications Commission’s Counter- 

Designation of Record for Printing j 

I 

I 

Now comes the Federal Communications Commission, an 
appellee in the above-entitled cause, in opposition to ap¬ 
pellant’s designation for printing of the record in said 
cause, directs the Clerk to include in the printed record the 
following parts which appellant designated for exclusion, 
such parts being considered by appellee as material to the 
determination of the questions raised on appeal, nhmely; 

Of the transcript of the testimony and evidencp adduced 
at the hearing on the three applications of appellant in 
the above-entitled cause, Volumes 1 to 12, both inclusive, 
include the following: 

Lines 21 to 29, both inclusive, on page 27 j 

Lines 1 to 23, both inclusive, on page 28 

Last 6 lines, on page 105 

All of page 106 except last 2 lines j 

Lines 19 to 29, both inclusive, on page 107 j 

Pages 108 to 115, both inclusive j 

All of page 181, after first 12 lines 

Lines 1 to 3, both inclusive, on page 182 j 

Lines 17 to 29, both inclusive, on page 190 

Lines 1 to 6, both inclusive, on page 191 

Last 5 lines on page 199 j 

Page 200 

Lines 1 to 10, both inclusive, on page 201 

2767 Last 8 lines on page 209 j 

Lines 1 to 24, both inclusive, on page 210 

All of page 286 except last line 
Page 360 

Last 5 lines on page 418 
Pages 419 to 424, both inclusive j 

First 2 lines, on page 425 j 

All of page 618, after first 12 lines j 

i 

i 

i 

i 

i 

i 


i 
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Pages 619 to 622, both inclusive 

Lines 1 to 14, both inclusive, on page 623 

All of page 745, after first 6 lines 

Pages 746 to 749, both inclusive 

Lines 1 to 4, both inclusive, on page 750 

All of page 769, after first 8 lines 

Pages 770 to 774, both inclusive 

Lines 1 to 15, both inclusive, on page 775 

Pages 896 to 898, both inclusive 

Last 4 lines on page 940 

Lines 1 to 20, both inclusive, on page 941 

All of page 1183, after first 20 lines 

Pages 1184 and 1185 

Lines 1 to 4, both inclusive, on page 1186 

All of page 1313, after first 3 lines 

Pages 1314 to 1333, both inclusive 

Lines 1 to 12, both inclusive, on page 1334 

All of page 1370 except last 4 lines 

All of page 1388 except last 2 lines 

Lines 1 and 2 on page 1410 

Of the Exhibits introduced by Appellant, Mackay 
2768 Radio and Telegraph Company, Inc., as applicant 
at the hearing, which are designated for exclusion 
by said Appellant in its designation, include the following 
Exhibits or parts thereof considered by Appellee as ma¬ 
terial to the determination of the questions raised on ap¬ 
peal, namely: 

Applicant, Mackay Radio and Telegraph Company, Inc. 

Exhibit 21 
“ 22 
“ 23 

“ 24 

Of the Exhibits introduced by R. C. A. Communications, 
Inc., at the hearing, which have been excluded by the Ap¬ 
pellant’s designation, include the following for printing: 

Exhibit 5 

First page only of Exhibit 6 
Exhibit 7 
“ 12 
“ 16 
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Of the Exhibits introduced by The Western TJnion Tel¬ 
egraph Company, at the hearing, which have beep excluded 
by the Appellant’s designation, include the following for 
printing: i 


Exhibit 1 | 

“2 

i 

Of the Exhibits introduced at the hearing by Federal 
Communications Commission, which have been excluded 
by Appellant’s designation, include the following for 
printing: j 


2769 


Exhibit 

i 

U 

2 

a 

3 

Exhibit 

6 

a 

7 

a 

8 

a 

9 

a 

10 

a 

11-A 

a 

12 




Counsel certifies that the matter above designated for 
inclusion in the record to be printed is material to the de¬ 
termination of the questions involved in the above-entitled 
cause. I 


FEDERAL COMMUNICATIONS 
COMMISSION, Appellee 
By HAMPSON GARY 
JAMES A. KENNEDY 
Post Office Building, 
Washington, D. C. 

Due service of the above counter-designation of 
2770 record for printing is hereby acknowledged. 

August 4, 1937. | 

HOWARD L. KERN 
RAYMOND N. BEElBE 
ADRIEN F. BUSICK 

j 

C owns el for Appellant Mackay 
Radio and Telegraph Com¬ 
pany, Inc . 
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Due service of the above counter-designation of record 
for printing is hereby acknowledged. 

August 4, 1937. 

CHESTER H WIGGIN 

Counsel for Intervenor-Appel- 
i lee R.C.A. Communications, 

Inc . 

Due service of the above counter-designation of record 
for printing is hereby acknowledged. 

August 4, 1937. 

i RALPH H. KIMBALL 

Counsel for Intervenor- Ap¬ 
pellee The Western Union Tel¬ 
egraph Company 

2771 In the United States Court of Appeals for the Dis¬ 
trict of Columbia No. 6970 Mackay Radio and Tele¬ 
graph Company, Inc., Appellant, vs. Federal Communica¬ 
tions Commission, Appellee. Appellee, Federal Communi¬ 
cations Commission’s Counter-Designation of Record for 
Printer. 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Aug 4-1937 Moncure Burke, 
Clerk 

2772 In the United States Court of Appeals for the 

District of Columbia 

No. 6970 

MacKay Radio and Telegraph Company, Inc., Appellant, 


vs. 

Federal Communications Commission, et at. 

Appellee’s Counter-Designation of Record for Printing 

Now comes R. C. A. Communications, Inc., one of the 
appellees in the above-entitled cause, by its attorneys, and, 
in opposition to appellant’s designation for printing, di¬ 
rects the Clerk to include in the printed record the follow¬ 
ing parts which appellant designated for exclusion, such 
parts being considered by appellee as material to the de¬ 
termination of the questions raised on appeal, namely: 
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From the transcript of the testimony and evidence ad¬ 
duced at the hearing on the three applications o£ appellant 
in the above-entitled cause, volumes 1 to 12, botfy inclusive, 
include the following in the printed record: 

Lines 21 to 29, both inclusive, on page 27 | 

Lines 1 to 23, both inclusive, on page 28 
Lines 4 to 23, both inclusive, on page 76 j 

Last six lines on page 105 
All of page 106, except last two lines 

Lines 19 to 29, both inclusive, on page 107 

2773 Pages 108 to 115, both inclusive j 
Lines 16 to 29, both inclusive, on page 117 

Lines 1 to 23, both inclusive, on page 118 ! 

Lines 11 to 29, both inclusive, on page 119 
Lines 1 to 6, both inclusive, on page 120 j 
Lines 16 to 23, both inclusive, on page 120 j 
Pages 121 to 125, both inclusive 
Lines 1 to 15, both inclusive, on page 126 j 
Last three lines on page 127 j 

Pages 128 to 130, both inclusive 
Lines 1 to 5, both inclusive, on page 131 
Page 165 j 

Lines 1 to 20, both inclusive, on page 166 j 
Last five lines on page 173 
Page 174 

Lines 1 to 7, both inclusive, on page 175 
Last two lines on page 175 | 

Page 176 I 

Lines 1 to 20, both inclusive, on page 177 
All of page 181 after first twelve lines 
Pages 182 to 190, both inclusive 
Lines 1 to 6, both inclusive, on page 191 

Last five lines on page 199 | 

2774 Page 200 

Lines 1 to 10, both inclusive, on page 201 
Last eight lines on page 209 | 

Lines 1 to 24, both inclusive, on page 210 
Page 265 I 

Pages 286 to 290, both inclusive 
Lines 1 to 13, both inclusive, on page 291 
Pages 302 and 303, both inclusive ! 

Page 304, Lines 1 to 14, both inclusive 
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Page 309, last eight lines 
Page 310, Lines 1 to 22, both inclusive 
All of page 316 after the first two lines 
Pages 317 and 318 

Lines 1 to 17, both inclusive, on page 319 
Pages 344 to 349 both inclusive 

2775 Lines 1 to 7, both inclusive, page 350 
All of page 358 after first 12 lines 

Pages 359 and 360 
Last 5 lines on page 418 
Pages 419 to 424, both inclusive 
First two lines on page 425 
Pages 478 and 479 
All of page 547 after first 12 lines 
Pages 548 to 595 inclusive 
Lines 1 to 5 inclusive on page 596 
Last 10 lines of page 597 
Page 598 

All of page 618 after first 12 lines 
Pages 619 to 622, both inclusive 
All of page 623 except last line 
All of page 648 after the first 6 lines 
Page 649 

Page 650, lines 1 to 21, both inclusive 
All of page 745 after first 6 lines 
Pages 746 to 748, both inclusive 
Page 749, lines 1 to 19, inclusive 

All of page 769 after first 8 lines 

2776 Pages 770 to 774, both inclusive 

Lines 1 to 15, both inclusive, on page 775 
Pages 896 to 898, both inclusive 
Last 4 lines on page 940 
Lines 1 to 20, both inclusive, on page 941 
All of page 1011 after first 12 lines 
Pages 1012 and 1013 
First 22 lines on page 1014 
Last 4 lines on page 1038 
Pages 1039 to 1046, both inclusive 
Lines 1 to 9, both inclusive, on page 1047 
All of page 1049 after first 18 lines 
Pages 1050 and 1051 
All of page 1069 after the first 20 lines 
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Page 1070 ! 

Lines 1 to 12, both inclusive, on page 1071 | 

All of page 1123 after first 5 lines 

Pages 1124 to 1130, both inclusive 

Lines 1 to 5, both inclusive, on page 1131 j 

All of page 1258 after first 3 lines j 

Pages 1259 to 1263, both inclusive 

Page 1264, lines 1 to 18 inclusive 

Lines 1 to 20, both inclusive, on page 1268 ! 

Lines 8 to 24, both inclusive, on page 1304 

2777 Page 1313, after the first four lines 
Pages 1314 to 1333, both inclusive 

Page 1334, lines 1 to 25, inclusive j 

All of page 1340 after first ten lines 
All of page 1350 after first eighteen lines 
Pages 1351 to 1356, both inclusive j 

Lines 1 to 4, both inclusive, on page 1357 
All of page 1388 except last two lines 
From the Exhibits introduced by appellant Mackay Ra¬ 
dio and Telegraph Company, Inc., at the hearing, which 
are designated for exclusion by said appellant in its desig¬ 
nation, include the following Exhibits or parts thereof 
considered by appellee as material to the determination of 
the questions raised on appeal, namely: 

Applicants Exhibit 5 j 

The following sections of Applicant’s Exhibit 6, to wit: 

1. Section of the Exhibit marked 4 4 Mackay Radio- 
Czechoslovakian Traffic Agreement”, which section of the 
Exhibit comprises 16 pages of contracts and letters; 

2. Section of the Exhibit marked 44 Dr. Fuprer Report” 

(the minority report), this section of the Exliibit compris¬ 
ing 22 pages; j 

3. Section marked 4 4 Decision 4/1/32” (thq majority re¬ 
port), the section comprising 24 pages. j 

Applicant’s Exhibit 12 j 

2778 44 44 17 | 

44 44 21 | 

44 44 22 j 

44 44 23 I 

44 44 24 ' j 

44 44 28 

44 44 29 I • 

' 

I 

l 

! 

i 

i 
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From the Exhibits introduced by R. C. A. Communica¬ 
tions, Inc., at the hearing, which have been excluded by the 
appellant’s designation, include the following for printing: 

RCAC Exhibit 2 
“ “ 3 

The following material portions of RCAC Exhibit 4: 

1. All of page 15 thereof 

2. All of page 33 thereof 

RCAC Exhibit 5 


First page only of RCAC Exhibit 6, such first page 
being headed “Summary of Transmitted and Received 
Traffic, etc.” 


RCAC Exhibit 7 


10 

12 

13 

15 

16 
17 


2779 


RCAC Exhibit 19 


a 

a 

21 

a 

i i 

23 

a 

a 

24 

a 

a 

25 


From the Exhibits introduced at the hearing by inter- 
venor The Western Union Telegraph Company, which have 
been excluded by appellant’s designation, include the fol¬ 
lowing material exhibits: 

Western Union Exhibit 1 

it a it o 


From the Exhibits introduced at the hearing by the Fed¬ 
eral Communications Commission which the appellant des¬ 
ignated for omission, the following should be included as 
material: 
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Federal Communications Commission Exhibit 

1 

CC 

CC 

CC 

cc 

2 

c c 

cc 

cc 

cc 

3 

cc 

cc 

cc 

<< 

6 

cc 

cc 

cc 

cc 

7 

cc 

cc 

cc 

cc 

8 

cc 

cc 

cc 

cc 

9 

cc 

cc 

cc 

cc 

10 

2780 Federal Communications Commission Exhibit 11A 

CC 

cc 

<< 

cc 

12 

CC 

cc 

cc 

cc 

15 

cc 

cc 

cc 

cc 

1 


Counsel certifies that the matter above designated for 
reinclnsion is material to the determination of the ques¬ 
tions involved in the above-entitled cause. j 

R. C. A. COMMUNICATIONS, INC., 

Inter v endr-A ppelle e, 

I 

By CHESTER H. WIGGIN 
MANTON DAVIS 
FRANK W. WOZlENCRAFT 
CHESTER H. WIGGIN 
30 Rockefeller l?laza, 

New York, N. |Y. 

I 

i 

Due service of the above counter-designation of 
2781 record for printing is hereby acknowledged. 

August 4, 1937. ! 

JOHN H. WHART<j)N 

I 

Counsel for Apellant Mackay 
Radio and Telegraph Com¬ 
pany, Inc. 

Due service of the above counter-designation of record 
for printing is hereby acknowledged. 

i 

August 4, 1937. ! 

JAMES A. KENNEDY 

Counsel for Federal Communi¬ 
cations Commission. 

. i 


i 
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Due service of the above counter-designation of record 
for printing is hereby acknowledged. 

August 4, 1937. 

R. H. KIMBALL 
Counsel for Intervenor-Appel¬ 
lee, The Western Union Tel- 
1 egraph Company. 

United States Court of Appeals for the District 
2782 of Columbia No. 6970 Mackay Radio & Telegraph 
Company, Inc., Appellant, vs. Federal Communica¬ 
tions Commission, et al. Appellee’s Counter-Designation 
for Printing the Record. Manton Davis, Frank W. Wozen- 
craft, 30 Rockefeller Plaza, New York, N. Y., Chester H. 
Wiggin, 60 Broad Street, New York, N. Y., Attorneys for 
R. C. A. Communications, Inc. 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Aug 4-1937 Moncure Burke, Clerk 

Endorsed on cover: No. 6970. Mackay Radio & Tele¬ 
graph Company, Inc., Appellant, vs. Federal Communica¬ 
tions Commission; R. C. A. Communications, Inc., and The 
Western Union Telegraph Company, Interveners. United 
States Court of Appeals for the District of Columbia Filed 
May 13 1937 Moncure Burke, Clerk 








iMSM 



wm 

In 

BIICI 

L g^< vJ 



t * 













} 







I 


United States Court of Appeals for the 

District of Columbia 

No. 6970 | 

MACKAY RADIO & TELEGRAPH COMPANY, INC., 

APPELLANT, 

vs. 

FEDERAL COMMUNICATIONS COMMISSION; R. C. 
A. COMMUNICATIONS, INC., AND THE WEST¬ 
ERN UNION TELEGRAPH COMPANY, INTER¬ 
VENERS. ! 

i 

_ 

(EXHIBITS OMITTED IN PRINTING RECORD) 


Mackay Radio & Telegraph Co. exhibit No. 20 should ap¬ 
pear at page 1050 of Vol. HI. 

Exhibit 20—Amendments to consent decree 

i 

Commission’s exhibits No. 4 and 5 should appeair at page 
1125 of Vol. III. 

Exhibit 4—Commercial Cable Co., traffic statistics and 
estimated revenue i 

Exhibit 5—Norwegian Traffic via Western Union Cables 
to and from United States. j 

Commission’s exhibits 13 and 14 should appear atjpage 1141 
of Vol. III. 

Exhibit 13—Comparative statement of cable and radio 
traffic between U. S’. A. and Norway ! 

Exhibit 14—Comparative statement of average number 
of words handled daily in the traffic between U. S. A. 
and Norway 

R. C. A. exhibit 6 should appear at page 1213 Of Vol. IH 

Exhibit 6—Summary of Transmitted and Received Traf¬ 
fic by words and Revenue—Norwegian Circuit. 

R. C. A. exhibit 14 should appear at page 1239 Of Vol. HI 

Exhibit 14—Statement of messages and operating reve¬ 
nue by years—Norwegian Circuit. 

I 

(The above exhibits were inadvertently omitted in print¬ 
ing, and are a part of the record filed in the above entitled 
cause.) 
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2348 Endorsed: Docket no. 3336 3337 3338 App Exhibit 
20 Hearing before Federal Communications Com¬ 
mission Ward & Paul, Official Reporters 

In the United States District Court for the 
i District of Delaware 

In Equity No. 793 

United States of America, Petitioner , 

v. 

Radio Corporation of America, RCA Communications, 

Inc., et al., Defendants . 

Amendment to Consent Decree 

Part VI of the consent decree entered herein on Novem¬ 
ber 21, 1932, having provided that the issues presented by 
the amended and supplemental petition, and the amendment 
to the amended and supplemental petition with reference to 
contracts, arrangements and understandings between the 
defendants or any of them and foreign companies and gov¬ 
ernments should be specially reserved for trial and deter¬ 
mination if that should become necessary, for a period of 
two and one-half years from the date thereof; 

And such of the issues aforesaid as pertained to license 
and sales agreements having been terminated before the 
expiration of such period of two and one-half years by the 
entry of a decree on May 25, 1934; and the period of two 
and one-half years referred to in Part VI of the aforesaid 
decree having elapsed, and petitioner by leave of court 
having filed its second amendment to its amended and sup¬ 
plemental petition, and defendants, Radio Corporation of 
America and RCA Communications, Inc., having filed their 
answers to the. amendment and to the second amendment to 
the amended and supplemental petition, and the 

2349 cause having heretofore been set down for hearing 
and trial upon the remaining issues, that is to say, 

those pertaining to foreign traffic and communications 
agreements, arrangements and understandings between de¬ 
fendants, Radio Corporation of America or RCA Commu¬ 
nications, Inc., and foreign governments and companies and 
others; and no testimony or evidence having been taken 
herein; 


I 
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And said defendants, Radio Corporation of America and 
RCA Communications, Inc., and petitioner haying con¬ 
sented to the entry of this Amendment to said consent de¬ 
cree entered on November 21, 1932, as noted at the foot 
hereof; ! 

Now, therefore, said consent decree entered on November 
21, 1932, is hereby amended by adding thereto tlie follow¬ 
ing paragraphs: 

A. ; 

( 

Said defendants, Radio Corporation of America! and RCA 
Communications, Inc., and their subsidiaries ate hereby 
perpetually enjoined from claiming or asserting that any 
of their foreign traffic or communication agreements, ar¬ 
rangements or understandings with governments, com¬ 
panies or others prevents or prohibits the other contract¬ 
ing party thereto (a) from establishing, or permitting to 
be established, with any other person or persons, buch radio 
circuit or circuits to or from the United Statesj its terri¬ 
tories or possessions (either direct or indirect) as such 
other contracting party may desire, in addition to or other 
than those provided for by the aforesaid agreements, ar¬ 
rangements, or understandings, or (b) from transmitting, 
or permitting to be transmitted, by or over such other or 
additional circuit or circuits messages which may be speci¬ 
ally so routed by the sender. 

B. ! 

Said defendants, Radio Corporation of America and RCA 
Communications, Inc., and their subsidiaries &re hereby 
perpetually enjoined from hereafter making dr entering 
into any foreign traffic or communications agreement, ar¬ 
rangement or understanding with any government, com¬ 
pany or person which shall, or which shall be claimed or 
construed by said defendants or any of their subsidiaries to 
prevent or prohibit the other contracting party thereto (a) 
from establishing, or from permitting others tb establish, 
with any other person or persons, such radio circuit or cir¬ 
cuits to or from the United States, its territories or posses¬ 
sions (either direct or indirect) as the other Contracting 
party may desire, in addition to or other than any circuit or 
circuits provided for by such agreement, arrangement or 

j 

i 

i 

i 

i 
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understanding, or (b) from transmitting, or permitting to 
be transmitted, by or over such other or additional circuit 
or circuits messages which may be specially so routed by 
the sender. 

2350 C. 


The said defendants, Radio Corporation of America and 
RCA Communications, Inc., being the only defendants in¬ 
volved in said reserved issues as to foreign traffic and com¬ 
munication contracts, arrangements or understandings, this 
cause is dismissed as to the other defendants, as to said 
issues. 

1 JOHN P. NIELDS 


July 2, 1935. 


D. Judge. 


The entry of the foregoing amendment to the decree of 
November 21, 1932, is hereby consented to. 

July 2, 1935. 

UNITED STATES OF AMERICA 
by 

HOMER CUMMINGS 

Attorney General 

HAROLD M. STEPHENS 
Assistant Attorney General 

GOLDEN W. BELL 
ROBERT L. LIPMAN 
MAC ASBILL 
HAMMOND E. CHAFFETZ 
Special Assistants to the At¬ 
torney General 

RADIO CORPORATION OF AMERICA, 

I RCA COMMUNICATIONS, INC. 

by 

1 WILLIAM G. MAHAFFEY 

Solicitor and of Counsel 

2. CHARLES NEAVE 

1. NEWTON D. BAKER 
4. MANTON DAVIS 

3. THURLOW M. GORDON 

Of Counsel ' 
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THIS COMMERCIAL GABLE COMPANY 
TRAFFIC STATISTICS AMD ESTIMATED REVENUE 
1919 TO 1954 INCLUSIVE. AMD 10 MONTHS 1935 

TO AMD FROM NORWAY 


ESTIMATED 



MESSAGES 


WORDS 

(Pj^. 

REVENUE 


TO NORWAY 




?Y\ 


<AT 







4 

1919 

35,735 

iS.v 

900,657 

pi 

$227,762*14 

IS. 3 

1920 

25,341 

t G. 

427,183 

4,17 

108,070*65 

It. v 

1921 

18,318 

J3 .3 

243,895 


58,741*02 

2 V./ 

1922 

18,145 

1 1 ,o 

198,449 

7. 

45,339.27 

zz.t 

1925 

19,739 

Jo.7 

210,797 

%. 3%- 

45,827*71 

2 ./. 7 

1924 

20,675 

lo. 3 

212,664 

i. /<f 

45,386*57 

X1..3 

1925 

20,499 

/ o.C, 

^17,650 

%. 7-1 

45,456*33 


1926 

19,747 

I !.& 

232,279 

2.37 

46,752*32 

%o,f 

1927 

22,707 

i o. 4 

241,479 

!. L? 

38,253*06 

/s.t 

1928 

28,396 

/o, S' 

297,056 


33,139*59 

n. / 

1929 

£9,272 

f 

332,425 

t. 2 - / 

35,390*90 

/o.l 

1950 

26,155 

/ p.o 

313,596 

/, 2 -v 

31,937*43 

/0 »V 

1931 

22,940 

13. V 

302,849 

/./> 

25,644*58 

g\3 

1932 

18,860 

/A c 

255,969 

fsOC> 

19,966*78 


1933 

18,937 

/ 3.1^ 

248,570 

. 8Z 

16,671.19 

▼ • 

1934 

16,889 


243,909 

. u 

11,206,83 

/,f.s 

1935 (10 mos*) 

12,846 

w.r 

190,073 

. CS 

8,669.19 

& 


FROM NORWAY 

1919 

36,321 

27 , £ 

1 , 001,245 

C* z/'6> 

$235,693.07 

£>.5 

1920 

10,881 

>7/ / 

208,870 

4.S\ 

49,168*00 

7-3 S 

1921 

2,608 

/ 6,^ 

42,321 

3.SS 

9,261.53 

l-t.4 

ZZ.o 

1922 

815 

! 3. 0 

10,653 


2,341*18 

1923 

622 

/ 2_^ 

. a 

7,745 

2.73 

1,694*41 

£ /, # 

1924 

1,118 

/ / . (, 

13,074 

2.,/f 

2,457.94 

J r 

1925 

1,530 

/oq 

16,418 

/. 3 / 

2 , 010.20 

/ 2.2L 

1926 

730 

zsn 

18,789 

3.ZS' 

2,374.45 

/2.6 

1927 

1,028 


22,013 

2, ?o 

2,879.67 

' 3. 1 

1928 

1,882 

/ 3.0 

25,729 

/. ^ 

3,550.88 

/ 3.? ■ 

1929 

2,637 


34,954 

/ * C % 

4,442.34 

/ 2, -7 

1930 

4,814 

10,0 

48,016 

/. /? 

5,748.16 

//. b 

1931 

3,989 


32,876 

(.0 V* 

4,051*77 

/2. 3 

1932 

2,726 


25,944 

/. Of 

2,994.79 

/ /•* d 

1933 

2,526 

//.-/ 

29,008 

/.¥ C 

3,688*40 

/Z *7 

1934 

3*693 

/<:>■ 

59,424 

2 . / 3 

7,850.27 

/ 3 . 2 . 

1935 (10 MOa.) 

4,537 

/C- 

73,343 

1 . / 7- 

9,622.65 

/ ^, / 
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The Western Union Telegraph company 

Accounting Department 


Norwegian Traffic 
Via Western Union Cattles 
To and from United States. 

MESSAGES 


Year 

East 

Weet 

1919 

Unavailable 

50,422 

1920 

a 

6,987 

1921 

65,858 

4,506 

1922 

27,296 

2,559 

192b 

24,195 

1,445 

1924 

22,760 

1,786 

1926 

26,829 

5,680 

1926 

27,522 

2,452 

1927 

29,818 

2,016 

1928 

54,220 

2,144 

1929 

56,299 

1,272 

1960 

55, 479 

1,190 

1961 

50,524 

845 

1952 

18,261 

509 

1955 

14,978 

1,475 

1954 

17,021 

2,546 

1956 

25,508 

4.127 
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COMPARATIVE STATEMENT OF CABLE AND RA DIO 
FOR THE PERIOD FROM JANUARY 1 


Rare of Company 


Full Rata Urirarrt Full Rata 



C oda Urgent 
lorSs Rerexrue 


Code Ordinary 
Wo refs Revenue 


__La tter 

Deferred_ (PtT~& KLT)~ , 

Words Revenue Words Raven) 


-Eastboun d Traffic 

^'Western Union Telegraph Company 

/ 

Commercial Cable Company 
Prenob Telegraph Cable Company 

i 

I Maekay Radio and Telegraph Company 

» * 

R»CJU Comaunlcations, Ino»_ 


(A) Total, Cable 
B) Total, Radio 


(C) Total. Cable and Radio 


236 $ 46*21 

79 15.57 


O o«A 


315 ' $ ol.78 

2.286 i 


2.601 $ 2 & 


16.388 $1,604.15 
7.569 746.31 

96 8.26 

1.011 ( 1 . 23 ) 

12.475 


24.055 $2,358.72 
13.486 548.86 


$2,907.53 


310 

135 


I 

* 40.13 43,654 $ 2,825.78 87,527 $ 4,283*80 152.826 $ 4,986 

15.96 34,568 2.046.42 60,304 2,972.97 87,070 2,864 

1,959 101.09 3.406 146.46 6.937 199 


_ 1,959 101.09 5.406 146.46 6,937 19 9 

5,422 (6.50) 2.959 (4.31) 3.881 (2 

r 

1 

592.13 256.976 8.206.70 134,242 2,980.65 373.341 5^730 


$ 56.09 80,181 $ 4,973*29 151,237 $ 7.403.23 246.833 $ 8,050 

592*13 262,398 8.200.20 137.201 2.976*34 377 


$648.22 342,579 $13.173*49 288,438 $10 



NOTE* Figures in Parentheses Indicate a Lose or (in the Percentage Column) a Minus Quantity. 


Westbound Traffic 

Western Union Telegraph Company 

Conmereial Cable Company 

French Telegraph Cable Company _ 


Maekay Radio and Telegraph Company 
R.C.A. Ccemmications, Ino._ 


(A) Total, Cable 

(B) Total. Radio _ 

(C) Total. Cable and Radio 


108 


53.69 


578 $ 144.46 
976 242.64 


44 

160 


$ 13.20 33.074 $ 4,959*63 9,190 $ 1,148.42 12.553 $ 1.029 

1 

47*73 37.270 5.560.67 19.988 2,484.50 14.674 1,216 


•6J> 




1.192 $466.05 


108 1 $ 53*69 


1,192 466.05 


1,300 $519.74 


41,603 $7.835.22 


1,554 $ 387.10 
41,603 7,835.22 


43,157 $8,222.32 



M 


682.66 305. 


34,755.21 


15.686 


722 $45,281.16 
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-AC 


NORWAY 


jo 


> 96 ) 

43 


17 


Gmtin 


Government 

r- f 


foreign 
e 7 Rev. 


Code Government 


L~$A Foroi gn__ 

Wds. fcev. Wds. ~ - 5eV 


8 5 M $2.16 755 $ 4.36 142 $ .79 

' 1 27 j 4.81 295 1.29 


1.29 


124 .57 142 3*15 6,783 133.17 $05 8.19 176 2.79 


«27 ) $6.97 1,050 $ 5*65 142 $ .79 $ 

142 3U5 6.783 133*1? 505 8.19 176 


1.192 $ 8.80 6.925 $153.96 305 * 8.19 176 $ 2.79 


"It* Indicate* Meseagea. 


12k 


273 $ 25-42 


167 16.94 


46s 326 


273 * 25*42 $ 


184 




258 14.58 


$ 167 $16.94 $ 

468 326.65 258 14.58 353 20.06 


$31.52 353 $20.06 


F. C. C. EXHIBIT HO 


Pr z»S 


Urgant Presa 
Words lR«venue 


Number 


Total Words 
Forcer? 
A or E 


177 $ 8^5 

26 1.27 


3,006 3S.S4 

203 $ 9.92 


& 


3.209 $48.86 


5 M 

302,015 

9 M 

190,073 

12,398 


13,273 
163 


[IV. 


1,516,922 


55,512 

73,343 


223 


12.21 


14,l<07 


> 128,883 

11.30 914,407 


Total Bevenue 
E*ercgi 

Amount A ot 6 


i 

59e?6 22*93 i $ 13 802*51 60 ,21 33.37 
37.68 j 14.44 \ 8,669.19 37.«1 20.96 
2*46 


.95 1.10 


1.63 

98.37 


(15*00> 

(0*08) 

(0.04) 

18,449.88 

100*08 

44*61 


^38.n\$ 22,926.61 100*00 55-43 

61.69 1 18,434*88 100*00 44 




100.00 


100.00 


43.07 


56.91 l 7.030 


100.00 


5.321 $ 7,320.25 

7.030 / 9,622.65 


100.00 ! 87.646 


100.00 


100 .00/ $106.584.00_ 100.00 


t 


[•TV 


89.634.97 100.00 , 84*098 


* 16,949.05 100.00 .35.90 

S9.634.97 100.00 



k; 




















































RAWPLED DAILY IK T£B TRAFF ic between p. s. a. AMD 
FOR THE PERIOD JAMUARY 1, 19 V5. TO QCTOBSR~31. 1 


(Humber of business days during this period. 

estimated, to be 230 *) 


1 

Full 

Rate 

Code 

Deferred 

Rase of Company 

Urgent 

Ordinary 

Urgent 

Ordinary 


Eastbound Traffic 





• 

Western Union Telegraph Company 
Commercial Cable Company 

French Telegraph Cable Company 

.944 

.316 

65.552 

30.276 

•384 

1.240 

.540 

174.616 
13S.272 
7.836 

350.108 
241.216 
13.624 

Mactcay Radio and Telegraph Company 

R. C. A. Communications, Inc. 

9.144 

4.044 

49.9OO 

36.42S 

21.688 

1.027.904 

U.836 

536.968 

Total - Cable 

Total - Radio 

1.260 

9.144 

96.212 

53.944 

1.7*0 

36.428 

320.724 

1.049.592 

ft fflti 

% 

Total - Cable and Radio 

10.404 

150.156 

3S.20S 

1.370.316 

1.153.752 

Westbound Traffic 





• 

Western Union Telegraph Company 
Commercial Cable Company 

French Telegraph Cable Company 

.432 

2.312 

3.904 

.176 

.640 

132.296 

149.080 

.096 

36.760 

79.952 

.016 

Ma.ck&y Radio and Telegraph Company 

R. C. A. Communications, Inc. 

• • 

* 

4.768 

166.412 

12.420 

1,221.416 

1.259.376 

Total - Cable 

Total - Radio 

.432 

4.768 

6.216 

166.412 

.816 

12.42 

281.472 

1,221.416 

116.728 

1.259.376 


Total - Cable and Radio 


5.200 172.62s 


13.236 1.502.SS8 1,376.104 














































R.C.A. Communications ,- Inc. 

Summary of Transmitted and Received Traffic by Words and Revenue 

Norwegian Circuit 

January 1 st. 1935 - October 31st, 1935 



w York to Os 


lass of Service 


Ordinary 


Deferred 

Press 

U. S. Government 
Other * 

NLT 

CDE Ordinary 
j” Urgent 
I n U. S. Government 
i n Other n 
jXLT 
i.GTG 

Totals 


Transmitted Words 


! 12 475 

i 2 286 — 
134 242 
3 006 
142 
6 783 
I 373 341 
1 256 976 
! 9 107 — 

505 
176 
26 

_I_ 98 


! 799 163 



Total Receiptr 


2 987 63 

1 097 28 
16 109 57 

210 43 
17 04 
796 08 
30 983 40 
38 576 27 

2 732 88 

38 03 
13 93 
2 08 
5 25 


93 569 87 


II Gold Francs 

7 

477 

95 

2 

743 

20 

40 

275 

50 


526 

05 


42 

60 

2 

034 

90 

77 

468 

60 

93 

067 

35 

6 

559 

35 


91 

45 


34 

20 


5 

20 


15 

65 

230 

342 

00 



Converted to U. S. Dollars 


At Par 


1 442 91 
529 30 
7 771 42 
101 50 
8 23 
392 66 
14 948 12 
17 958 01 
1 265 67 
17 63 
6 60 
1 00 
3 02 


44 446 07 


At Average 
Current Rate 


2 424 33 
889 33 
13 057 32 
170 55 
13 81 
659 71 
25 115 32 
30 172 43 
2 126 53 
29 64 
11 07 
1 68 
5 07 


74 676 79 


At Par 

1 

544 

72 


567 

98 

8 

338 

15 


108 

93 


8 

81 


403 

42 

16 

035 

28 

20 

618 

26 

1 

467 

21 


20 

40 


7 

33 


1 . 

08 


2 

23 

49 

123 

80 


443 

20 

$ 48 

680 

60 


At Average 
Current Rate 


563 
207 
3 052 

30 

95 

25 

39 

88 

3 

23 

136 

37 

5 868 

08 

8 403 

84 


18 893 08 


443 20 
$ 18 449 88 


Ordinary 

Urgent 

Deferred 

Press 

U. S. Government 
Other w 
NLT 

CDE Ordinary 
w Urgent 
* U. S. Government 
n Other n 
{Urgent Press 

[ Totals 

Less Payout to Zone I. 


Net Revenue to R.C.A.C. 


Received by Direct Radio Circuit - Oslo to New York 



41 603 
1 192 
314 844 
223 
1 957 
3 468 
241 988 
305 354 
3 105 
258 
355 

_60 

914 407 


Gold Franc8 


24 955 20 
1 484 40 
94 403 10 
38 90 
587 10 

1 040 40 
49 962 50 

110 695 35 

2 174 35 

46 50 
63 90 
56 00 

285 487 70 


evenue 


Converted to U 


S. Dollars 


New York to Oslo 
Oslo to New York 

Total Revenue to R.C.A.C. 
from Norwegian Circuit 


Total Revenue 


At Par 


48 680 60 
52 166 78 


Accruing to R.C.A.C. 


: Average Current Rate 


$ 18 449 88 

89 634 97 


At Par 

At Average Current Rate. 


8 090 47 

4 815 27 

481 23 

286 42 

30 605 48 

18 215 75 

12 61 

7 51 

190 33 

113 29 

337 29 

200 74 

16 197 83 

9 640 61 

35 887 43 

21 359 44 

704 90 

419 54 

15 06 

8 97 

20 71 

12 32 

11 67 

6 96 



92 555 01 

55 086 82 



2 920 04 

2 920 04 


j 

$ 89 634 97 

$ 52 166 78 




the Norwegian Govemmen 


ra 


c accounts are. 


Under the terms of the traffic contract w 
established on a Swiss Gold Franc basis. 

To show the financial effect which the exchange rate has on the U. S. Dollar Revenue accruing 
to R.C.A.C., the Gold Franc amounts in this and the attached supporting statements, have been con¬ 
verted to U. S. Dollars at the parity rate of G. F. 5.1825 equaling $1.00, as well as the average 
current rate of G. F. 3.0845 equaling $1.00. 


$ 100 847 38 


$ 108 084 85 












































































MACKAY RADIO & TEL. CO., INC. VS. FED. COM. COM. 10 

I 

. I 

2683 Endorsed: Docket No. 3336 3337 3338 KCAC Ex¬ 
hibit 14 Hearing before Federal Communications 
Commission Ward & Paul, Official Eeporters 

i 

! 

R. C. A. Communications, Inc. 

Statement of Messages and Operating Revenue by Years 

Norwegian Circuit 


Year 

Messages 

R . C . A. C . Revenue 

1920 

87 969 

$20% 008 

1921 

150 419 

298 755 

1922 

211217 

307 737 

1923 

218 263 

290 262 

| 

1924 

172 028 

220 033 

1925 

155 335 

180 385 

1926 

163 580 

188 493 

1927 

158 423 

173 014 

| 

1928 

151390 

167 349 

1929 

152 795 

167 827 

1930 

136 247 

14f 074 

1931 

128 919 

13p 004 

1932 

130 726 

12$ 696 

1933 

127 982 

122 072 

1934 

115 982 

110 955 

i 

1935 (10 months) 

100 586 

100919 





i 


i 

i 

! 


I 


i 

i 
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i 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA, j 
—-—--- 

! 

Mackay Radio and Telegraph ! 

Company, Inc., 

Appellant, . April Term 1937 

vs, I No. 

Federal Communications Commis¬ 
sion; R.C.A. Communications, Inc. 
and The Western Union Telegraph 
Company, Interveners. 

(APPEAL FROM THE FEDERAL COMMUNICATIONS 

COMMISSION) | 

i 

_ i 

i 

i 

i 

BRIEF OF APPELLANT, j 

MACKAY RADIO AND TELEGRAPH 

COMPANY, INC 

— I 

| 

STATEMENT OF THE CASE. 

This is an appeal under Section 402 of the Communi¬ 
cations Act of 1934, from the decision of the Federal Com¬ 
munications Commission denying to Appellant authori¬ 
zation to establish a competitive direct radiotelegraph 
circuit from the United States to Norway. 
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The Principal Question Presented. 

The fundamental issue in this case is whether there 
is to be competition, as against monopoly, in public service 
radiotelegraph communications between the United States 
and Norway. 

The Appellant 

Appellant is a qualified and recognized public service 
radiotelegraph carrier, having been repeatedly licensed 
by the Federal Communications Commission and by its 
predecessor, the Federal Eadio Commission. It furnishes 
to the public point-to-point telegraph service within the 
United States, ship to shore radiotelegraph service, and 
radiotelegraph service to certain foreign countries. 

Appellant is a unit in the communication system of 
The Mackay Companies. Associated in that system with 
Appellant (a Delaware corporation) are the Postal Tele¬ 
graph Land Line System, The Commercial Cable Com¬ 
pany, and Mackay Eadio and Telegraph Company, (a 
California corporation). These companies together 
render a coordihated and comprehensive telegraph serv¬ 
ice within the United States, with ships at sea and to 
foreign countries. 

Appellant by its applications herein seeks to inaugu¬ 
rate a direct public radiotelegraph service between its 
stations on Long Island and the stations of the Norwegian 
Government located near Oslo, Norway, to compete with 
the only direct radiotelegraph circuit for general public 
service now being operated from the United States to 
Norway, that of Intervener E.C.A. Communications, Inc. 
(hereinafter sometimes referred to as “EC AC”)- 

The Applications and Service Proposed to be Offered. 

The applications involved in this proceeding were 
filed with the Federal Communications Commission ap¬ 
proximately two and one-half years ago, on June 24,1935. 



I 

I 

I 

3 | '' 

I 

I 

They are three in number, and request modification of 
Appellant’s licenses for stations WIY, WJH and WIH, 
located on Long Island, New York, to add Oslo, Norway, 
as a primary point of communication. j 

Appellant by these applications seeks merely the addi¬ 
tion of a single further point of direct radiotelegraph 
communication, namely, Oslo, Norway. No other change 
is sought to be effected in the status of the licenses already 

granted to Appellant. j 

The frequencies which would be used by Appellant in 
communicating with Oslo are the same frequencies as 
those now used by Appellant for communication with 
other points. No interference to the operations of any 
other carrier would be caused by Appellant’s direct com¬ 
munication with Oslo. The use of no additional fre¬ 
quencies is requested. The cost to Appellant of estab¬ 
lishing the circuit with Oslo would be nominal. The 
Appellant would use its existing facilities with minor 
modification thereof at relatively small cost. 

Appellant does not have any effective or direct means 

of communication with Norway. Telegrams which it 

_ • 

receives for Norway are now handled by it tq Copen¬ 
hagen, Denmark, and are thence relayed by wir£ to Nor¬ 
way. Appellant can only handle business through this 
indirect route to Norway at a loss, as the tolls which it 
collects for such messages are less than the outpayments 
which it is required to make to the Danish Administration 
for its services and for the services of connecting foreign 
carriers beyond Denmark. Appellant cannot giye as effi¬ 
cient service by this indirect route requiring relay at 
Copenhagen as it could give by a direct radiotelegraph 
circuit with Norway. Appellant is unable to receive any 

I • 

traffic from Norway via Copenhagen as the Norwegian 
Administration has a financial interest in seeding its 
messages to the United States by a direct circuitl 

Not only will the service over the proposed direct cir¬ 
cuit of Appellant be more efficient and more economical 
than would be the service with Norway which Appellant 

i 

I 

| 

i 

i 

i 


i 

i 
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and its associated companies conld render without the use 
of such circuit, but the public itself would enjoy improved 
coordination of pick-up and delivery within the United 
States for messages with Norway over such direct circuit. 

Present Lack of Radiotelegraph Competition Between 
the United States and Norway and Other 

European Countries. 

There is only one direct telegraph service, whether by 
cable or radio, between the United States and Norway. 
That is the direct radiotelegraph circuit operated at the 
American end by Intervener RCAC, and at the Norwegian 
end by the Norwegian Department of Telegraphs. 

There is no direct cable between the United States and 
Norway. All telegraphic communications between the two 
countries, other than those passing over the direct circuit 
of RCAC, must be handled indirectly by Appellant or by 
the cable companies with manual relays at one or more 
foreign points where the message passes through one or 
more foreign administrations or companies. Among such 
indirect routings are the transatlantic cables between the 
United States and London, operated respectively by The 
Commercial Cable Company, and Intervener The West¬ 
ern Union Telegraph Company, requiring the handling of 
United States-Norwegian telegrams by foreign carriers 
between London and Norway. 

The services of Appellant over the indirect route with 
relay at Copenhagen and the services of the cable com¬ 
panies with relay at London cannot be made as rapid or 
as efficient as can the services over a direct radiotelegraph 
circuit which involves no intermediate transfer or relay 
of the message. 

RCAC operates direct radiotelegraph circuits with 
fourteen of the principal countries of Europe, including 
Norway. In only one of these countries (Czechoslovakia) 
is there any competitive direct radiotelegraph circuit with 
the United States. 






RCAC is a subsidiary of Radio Corporation of 
America (hereinafter sometimes referred to as ^RCA”)- 
For many years the RCA system enjoyed a virtual 
monopoly of radio telegraph communications between the 
United States and other points throughout tlxe world. 
This position was attained at the outset by means of a 
series of exclusive cross licensing and patent pooling 
agreements covering radio transmitting and receiving 
equipment. 

It was not until 1927, when The Mackay Companies, 
parent of Appellant, acquired rights under radio patents 
sufficient to enable it to construct efficient receiving and 
transmitting equipment, that any real competition was 
offered in the field of foreign radiotelegraph communica¬ 
tion. In the meantime the RCA system had procured 
through exclusive traffic contracts and arrangements with 
foreign governments, administrations and corporations a 
weapon against the encroachment of competitors in this 
field. . | 

i 

Policy of the Congress as to Competitive Radiotelegraph 

Circuits. 

! 

j 

In the Radio Act of 1927, and in the reenactment 

_ j 

thereof into Title III of the Communications Aqt of 1934, 
the Congress has shown clearly that it considers the estab¬ 
lishment and maintenance of competition in radio to be 

in the public interest (Sections 13,15, and 17 of the Radio 

♦ _ 

Act of 1927, reenacted substantially verbatim as Sections 
311, 313 and 314, respectively, of the Communications Act 
of 1934). | 

The Federal Radio Commission, administering the 
Radio Act of 1927, recognized this public interest and the 
public policy inherent in competitive radiotelegraph cir¬ 
cuits, not only in its reports to the Congress bqt also by 
its orders authorizing the establishment of such competi¬ 
tive circuits by duly qualified carriers. The action of the 
Congress in 1934 in reenacting the provisions of the Radio 
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Act of 1927, after such action and such reports of the 
Federal Radio Commission, has made even more emphatic 
that Congressional declaration of public interest and 
public policy. 


Antitrust Proceedings. 

In 1930, the United States through the Department 
of Justice had instituted a suit in equity against Radio 
Corporation of America and certain other defendants, al¬ 
leging that the cross-licensing and patent pooling agree¬ 
ments above referred to were in violation of the antitrust 
laws and illegal. In 1932 the Department of Justice 
amended its suit so as to extend its antitrust proceeding 
to cover the exclusive traffic contracts and arrangements 
of RCA and RCAC with foreign administrations and com¬ 
panies. As a result, on July 2, 1935, an Amendment to 
Consent Decree was entered in the United States District 
Court for the District of Delaware, under which RCA 
and RCAC were perpetually enjoined from asserting 
that their foreign traffic contracts and arrangements were 
exclusive and from entering into thereafter any further 
exclusive contracts and arrangements for radiotelegraph 
communications between the United States and foreign 
countries. Thus, for the first time, RCAC was prevented 
from representing to its foreign correspondents that they 
were prohibited by their contracts with RCAC from estab¬ 
lishing radiotelegraph circuits to the United States with 
other companies competitive with the foreign correspond¬ 
ents ’ circuits with RCAC. 

The Commission’s denial of the applications in this 
case is contrary to the policy of the Congress as above 
set forth, nullifies the effect of the Consent Decree and 
gives to the RCAC all of the benefits of monopoly which 
it was enjoined from asserting under its exclusive foreign 
traffic arrangements. 
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Recommendations of Federal Communications Commission to 

the Congress. j 

Early in 1935 the Federal Communications Commis- 
sion made recommendations to the Congress for the 
enactment of additional legislation to permit the con¬ 
solidation of companies engaged in telegraph, Cable and 
radiotelegraph communications and to permit the Com¬ 
mission to deny applications for authorization to open 
competitive foreign circuits under conditions set forth in 
the Commission’s recommendations. Although the Con¬ 
gress did not act upon these recommendations, the rea¬ 
sons advanced by the Commission for its recommenda¬ 
tions to the Congress for such additional legislation are 
employed by the Commission in support of the denial of 
the applications herein. 

The Commission denied the applications in this case 
on the basis of what it believed should be the Congres¬ 
sional policy as previously recommended by it to the 
Congress. 

i 

Basis and Effect of Commission’s Denial of the Applications. 

i 

The Commission has denied the applications bf a duly 
qualified public service radiotelegraph carrier to employ 
frequencies already licensed to it and equipmeni already 
utilized by it to establish a direct radiotelegraph circuit 
to an important country of the world. 

In denying these applications the Commission has mis¬ 
apprehended and ignored the facts and has misconstrued 
and misapplied the law. 

It has misconstrued the facts showing the tpue com¬ 
petitive situation and, ignoring undisputed evidence and 
important facts which are clearly brought opt in the 
record, it has made arbitrary and capricious findings. 

It has ignored the intention and policy of the Congress 
expressed through the Congressional reenactment of the 
provisions of the Radio Act of 1927 held by the Federal 
Radio Commission to require that the Commission refrain . 
from lending itself to the creation of monopoly and to re- 
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quire the establishment of competitive services between 
the United States and important foreign countries. 

This denial has the effect of so limiting the services 
of Appellant as to prevent Appellant from rendering an 
efficient and effective service to the public in competition 
with the RCAC, and gives to the RCAC an advantage not 
enjoyed by any competitor and a monopoly of direct pub¬ 
lic service radiotelegraph communication between the 
United States and Norway. 



ASSIGNMENT OF ERRORS. 

Appellant in this appeal from the Federal Communi¬ 
cations Commission assigns the following errors: 

1. The Commission erred as a matter of law in finding 
that public interest, convenience, or necessity would not 
be served by the granting of Appellant’s applications 
made to the Commission to enable Appellant to establish 
a direct radiotelegraph service with Norway in competi¬ 
tion with the monopoly of direct radiotelegraph service 
between the United States and Norway enjoyed by RCAC 
when the testimony before the Commission and not denied 
by the Commission proves— 

(a) that Appellant is duly qualified as a public 
service radiotelegraph carrier in citizenship, in 
financial responsibility, in technical capacity and 
all other respects; 

(b) that establishment by Appellant of the 
direct circuit with Norway would cause noninter¬ 
ference, would involve merely the utilization of 

1 frequencies on which Appellant is operating and 
would require the use of no additional frequencies; 

(c) that no substantial capital outlay would be 
required by Appellant to inaugurate the direct 
circuit to Norway, and that Appellant would use 
its existing facilities with merely minor modifica¬ 
tion thereof at relatively small cost in order to com¬ 
municate with Norway; 


(d) that Appellant would offer to the public 
over the proposed circuit a modern, high speed, 
efficient and thoroughly reliable radiotelegraph 
service, fully competitive with the monopoly of 
direct radiotelegraph service between thO United 
States and Norway now enjoyed by RCACi 

i 

i 

2. The Commission in denying Appellant’s applica¬ 

tions erred as a matter of law by disregarding and failing 
to be guided by Section 313 of the Communications Act 
of 1934, which expressly makes applicable to interstate 
and foreign radio communications all laws of the United 
States prohibiting monopoly and which safeguards fair 
and reasonable competition between duly qualified Ameri¬ 
can telegraph carriers. j 

i 

3. The Commission erred in failing to apply the stand¬ 
ards established by the Congress by the reenadtment in 
the Communications Act of the provisions contained in 
the Radio Act of 1927 whereunder the Federal Radio 
Commission repeatedly in its decisions and reports to 
Congress interpreted the policy of Congress as prohibiting 
monopoly and requiring the granting of licenses for com¬ 
petitive radiotelegraph circuits with foreign coufitries. 

4. The Commission erred as a matter of law pi relying 
upon Sections 1, 214 and 319 of the Communications Act 
of 1934 in support of its denial of the applications herein. 

5. The action of the Commission upon the applica¬ 
tions herein was without warrant in law, in I that the 
Commission has attempted to utilize said applications 
as a vehicle to promote its own policy in the regulation 
of foreign radiotelegraph communication, by abrogating 
to itself a jurisdiction not granted by the Communica¬ 
tions Act of 1934 and denied by Congress to the Com¬ 
mission when Congress failed to take any action upon 
the reco mm endations made to it by the Commission on 
January 21,1935 and on February 5,1935 for amendment 
of the Act to authorize monopolies of telegraph communi¬ 
cation, and to confer upon the Commission an enlarged 


i 

i 
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jurisdiction in granting or refusing applications to in¬ 
augurate new radiotelegraph circuits from the United 
States to foreign countries, respectively. 

6. The Commission’s findings, and failure to make 
findings, with respect to the importance of radiotelegraph 
competition as a factor in determining public interest, 
convenience or necessity were arbitrary, capricious, con¬ 
tradictory and prejudicial to Appellant. The Commis¬ 
sion, by finding that public interest, convenience or neces¬ 
sity, would not be served by the granting of the applica¬ 
tions, in effect, directly ruled that the public interest in 
foreign radiotelegraph communications would not be 
benefited by the affording to telegraph systems competi¬ 
tive with Intervener RCAC of opportunity to render a 
competitive telegraph service in the only manner in which 
such service could, as shown by the record herein, be 
efficiently rendered. 

7. The Commission erred in its decision by imposing 
upon the Appellant, as a prerequisite to the granting of 
these applications, requirements which are not set forth 
in any general rules and regulations of the Commission 
and which are not imposed upon carriers competitive 
with Appellant. 

8. The finding by the Commission that “the record 
shows that there is intense competition for the Norway- 
United States traffic between the cable companies and 
between the cable companies and the radio companies” 
is not supported by any substantial evidence in the record, 
is arbitrary and capricious and is inconsistent with other 
findings of the Commission and with undisputed evidence. 

9. The statements and finding by the Commission that 
the evidence fails to show that the establishment of the 
proposed circuit will result in any improved service to the 
public, and that there is no showing of any likelihood that 
additional traffic will be developed by reason of the estab¬ 
lishment of such circuit, are arbitrary and capricious. 



11 


10. The action of the Commission in referring in the 
Statement of Facts and Grounds for Decision, issued by 
the Telegraph Division of the Commission and affirmed 
by the Commission en banc, to the applications of Ap¬ 
pellant as involving 6 ‘ an indiscriminate extension of tele¬ 
graph service’* and “the execution of plans vdiich the 
Commission has found would bring about a condition con¬ 
trary to the public interest,” was arbitrary, capricious, 
prejudicial to Appellant and without support ih the evi¬ 
dence, in view of the fact that the applications on their 
face, as supported by the testimony before the !Commis¬ 
sion, were for no more than authorization to Appellant 
to establish a direct radiotelegraph circuit to j Norway, 
and called for findings and decision by the Coinmission 
on Appellant’s request for such authorization and no 
more. 


11. The Commission, in finding that public interest, 
convenience or necessity would not be served by the grant¬ 
ing of Appellant’s applications, made arbitrary and capri¬ 
cious findings, overlooked and ignored relevant! and sub¬ 
stantial evidence in the record, denied Appellant full and 
fair consideration by misconceiving the nature and effect 
of Appellant’s applications, and misapplied and misinter¬ 
preted the Communications Act of 1934 and the powers 
and duties of the Commission thereunder. 

III. 

FACTS. 

A. 

Position of Appellant in the Telegraph Field. 

J 

Appellant, Mackay Radio and Telegraph Company, 
Inc., furnishes to the public point-to-point telegraph 
service within the United States, ship and shore radio¬ 
telegraph service and radiotelegraph service with certain 
foreign countries (R., pp. 340, 382). 



i 
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At the time of the hearing before the Federal Com¬ 
munications Commission in this proceeding, Appellant’s 
domestic service, in conjunction with that of its associated 
company, Mackay Radio and Telegraph Company of Cali¬ 
fornia, afforded communication among the following 
cities: New York, Boston, Philadelphia, Camden, Wash¬ 
ington, New Orleans, Chicago, Detroit, San Francisco, Los 
Angeles, Portland and Seattle (R., pp. 94, 341). Appel¬ 
lant’s ship and shore service is conducted through its 
stations on the east coast of the United States (R., p. 95). 

In the foreign field, Appellant, at the time of the hear¬ 
ing herein, operated radiotelegraph circuits with four 
points in Europe, viz., Copenhagen, Vienna, Budapest and 
Vatican City, and with the following countries in South 
America and the West Indies: Argentina, Peru, Chile, 
Colombia, Cuba and Brazil (R., pp. 94, 305-306). 

Appellant is a subsidiary of The Mackay Companies, 
a voluntary association organized under the law of Mas¬ 
sachusetts which does not itself engage in actual telegraph 
service. Appellant and the other subsidiaries of The 
Mackay Companies constitute a coordinated comprehen¬ 
sive domestic and foreign telegraph system (R., p. 366). 

The Mackay telegraph system consists of (1) the 
Postal Telegraph Landline companies which render tele¬ 
graph service throughout the United States; (2) the Ap¬ 
pellant, Mackay Radio and Telegraph Company, Inc., 
a Delaware corporation; (3) Mackay Radio and Tele¬ 
graph Company, a California corporation, which operates 
the domestic point-to-point radiotelegraph service above 
mentioned in conjunction with Appellant, ship and shore 
radiotelegraph service by means of stations on the Pacific 
Coast, and radiotelegraph service between the United 
States and China, Japan, Hawaii and the Philippine 
Islands (R., pp. 87, 94, 95, 340-341); and (4) The Com¬ 
mercial Cable Company, which operates telegraph cables 
from the United States to its terminals in the British 
Isles, France and the Azores, with leased wire exten¬ 
sions for direct service from its terminal in London to 
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Belgium and Holland. The Commercial Cable Company 
also handles messages with all other countries of Europe, 
as well as with Asia and Africa, by relay of such messages 
at its foreign terminals aforesaid where they are ex¬ 
changed with connecting foreign companies or adminis¬ 
trations (R., pp. 366, 455-457, 511-512, 536-537, 535). 

The Mackay Companies controls 100% of the capital 
stock of each of its operating subsidiaries aforesaid (R., 
p. 366). In addition, The Mackay Companies has a one- 
fourth interest in the Commercial Pacific Cable Com- 

i 

pany, which operates a transpacific cable by means of 
which telegraph service is rendered between thei United 
States and China, Japan, the Philippines, Hawaii and 
certain other Pacific Islands (R., pp. 389-90, 393): 

The Postal Telegraph landline companies operate 
pickup and delivery services in the United States for the 


radio system, as well as for the cable system, 
Mackay Companies (R., pp. 152, 381-2, 548). 


of The 


B. ! 

Nature of the Applications Filed, and Authorization Sought by 
Appellant from the Federal Communications 


The applications which are the subject of this proceed¬ 
ing are three in number. They request modification of 
Appellant’s fixed public service licenses of pointjto-point 
telegraph Stations WIY, WJH and WIH located pn Long 
Island, New York, to add Oslo, Norway, as a primary 
point of communication (R., pp. 28-39). The applications 
were filed with the Commission on June 24,1935, and were 
made in the form prescribed by the Federal Communica¬ 
tions Commission (R., p. 70). 

The stations aforesaid were originally licensed to Ap¬ 
pellant by the Federal Radio Commission for certain pri¬ 
mary points of communication. Thereafter the licenses 
were modified to cover Copenhagen, Denmark, $s a pri¬ 
mary point of communication, such being the only pri¬ 
mary point of communication authorized by the licenses 
with which Appellant is communicating (R., pp. 342, 123, 
29,33,37). ; 
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The only change sought to be effected by the applica¬ 
tions herein in the status of Appellant’s three licenses 
aforesaid is to afford Appellant a single further point of 
direct radiotelegraph communication, namely, Oslo, Nor¬ 
way. No other change is sought (R., pp. 28, 32, 36, 81). 

The frequencies which would be used by Appellant in 
operating the direct circuit to Norway are the frequencies 
now assigned to the three stations stated above, to wit, 
10490 kilocycles with a maximum power of 20,000 watts 
for station WIV; 13015 kilocycles with a maximum power 
of 50,000 watts for station WJH; and 6927.5 kilocycles 
with a maximum power of 50,000 watts for station W1H 
(R., pp. 342; F.C.C. Ex. 6, R., p. 1127; R., pp. 29, 33, 37). 

The use of the three frequencies sought by Appellant 
for transmission to Norway being, as above stated, al¬ 
ready licensed by the Commission, the granting of the ap¬ 
plications of Appellant would cause no 1 ‘crowding” of 
frequencies and would not reduce the number of unas¬ 
signed frequencies now available (R., pp. 342-343). Nor 
would any interference to the operations of any other car¬ 
rier be caused by Appellant’s service under the authori¬ 
zation sought. 

In communicating with Norway Appellant proposes 
to use the transmitting apparatus at the present time in¬ 
stalled in Appellant’s stations on Long Island (R., pp. 
342-3). Additional receiving apparatus for the Norway 
circuit would be installed at a cost estimated at $2000 
(R., pp. 232, 309, 344). Appellant’s capital expense in 
establishing the Norway circuit would, therefore, be very 
small. Moreover, the expense of additional operating 
personnel required to establish the circuit is estimated at 
merely about $3600 a year (R., p. 309). 

No change in Appellant’s transmitter being required 
for transmission of radiotelegraph messages to Norway, 
the only physical step necessary for Appellant to inaugu¬ 
rate direct radiotelegraph communication to Norway, once 
the authorization requested of the Federal Communica¬ 
tions Commission be secured, would be for Appellant to 
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transmit the call letter of the Norwegian Administration, 
whereupon messages would be immediately received by 
the latter in Norway (R., pp. 344-5, 347-8). Conversely, 
after the small modification in Appellant’s receiving 
equipment hereinabove referred to had been made, Appel¬ 
lant would then be in a position to receive radiotelegraph 
messages sent to it by the Norwegian Administration. 
The latter would transmit to Appellant on frequencies 
assigned to the Norwegian Administration in accordance 
with international communication conventions hnd now 
used by the Norwegian Administration (R., p. 352). 

Prior to the filing with the Commission on Junej 24,1935 
of Appellant’s applications, Appellant had agreed with the 
Norwegian Department of Telegraphs, the governmental 
administration which controls all foreign telegraph serv¬ 
ices in Norway, both radio and otherwise (R., p. 629), 
upon the terms of a radiotelegraph traffic agreement pur¬ 
suant to the terms of which the circuit would be operated 
(R., pp. 81, 578-81; App. Ex. 2, R., pp. 942-950). The 
agreement provides in Article Seventeenth thereof that 
it is subject to the approval of the Storting (fhe Nor¬ 
wegian parliament) and of the Federal Communications 
Commission (R., p. 949). ! 

The agreement, which follows the general form of 
customary international radiotelegraph traffic j contract 
(R., p. 578), is in evidence as Applicant’s Exhibit No. 2 
(R., pp. 942-950). | 

The agreement provides for the establishment and 
maintenance of high-speed radio circuits for t}ie trans¬ 
mission and reception of radiotelegraph public service 
communications by means of stations in Norway owned 
and operated by the Norwegian Administration! and sta¬ 
tions in the United States of America owned and operated 
by the Appellant (R., p. 944). Appellant is to transmit 
over the circuit to be maintained pursuant to the agree¬ 
ment all messages received by Appellant destined to 
or intended for transit through Norway unless other- 

i 


I 

i 
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wise routed by the sender (R., pp. 944-5). The Norwegian 
Administration, on the other hand, is to transmit over 
the circuit all messages received by the Administration 
routed via Mackay Radio and, in addition, a portion of 
the unrouted messages received by the Administration, 
destined for the United States, to be determined in accord¬ 
ance with the formula provided in Article Fifth of the 
agreement (R., pp. 944-945). The radio route of Appel¬ 
lant would become the normal route for all east-bound 
traffic received by Appellant and by its associated com¬ 
munications companies, save in cases where the sender 
should expressly direct the forwarding of the message by 
an all-wire route (R., pp. 942,943,579-581). 

The traffic to be handled over the proposed direct cir¬ 
cuit of Appellant with the Norwegian Administration 
would be handled at the same rates, and with the same 
classifications of service as those now offered by other 
carriers for telegraph communications between the United 
States and Norway (R., pp. 86, 113, 946). 

Appellant’s tariffs now on file with the Federal Com¬ 
munications Commission show rates for telegrams to 
Norway, and any change in such rates would have to be 
filed with the Federal Communications Commission in ad¬ 
vance of the effective date of the changed rates, and upon 
such filing would be subject to the Commission’s power of 
suspension (R., p. 197; Communications Act of 1934, 
Sections 203 and 204). 

The tolls for service over the radio circuit, after de¬ 
duction of the respective outpayments of the Admin¬ 
istration and the Appellant, would be divided equally 
between the Administration and the Appellant, such equal 
division of the tolls and the deduction of outpayments to 
be exactly the same as those now effective between RCAC 
and the Norwegian Administration under their contract 
(R., pp. 113, 895; F.C.C. Exhibit 16, in evidence, R., pp. 
1145-1154). 

While Appellant can at the present time transmit to 
Copenhagen such telegrams for Norway as Appellant may 
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i 

receive, such method of handling necessitates the routing 
of Norwegian-bound messages through the Danish Ad¬ 
ministration with manual relay at Copenhagen. and re¬ 
transmission between Copenhagen and Norway over land¬ 
line or cable (Applicant's Exhibit No. 21, R., p. 1051; R., 
p. 197). During the first ten months of 1935 Appellant 
handled only 1.01% of the total wordage of all telegrams 
passing from the United States to Norway (F;.C.C. Ex¬ 
hibit 13, R. Supp., # p. 7). Moreover, such few mes¬ 
sages as Appellant did handle from the United States 
to Norway via the indirect Copenhagen route during 
the first ten months of 1935 represented a net loss in 
revenue to Appellant, by reason of Appellant's being re¬ 
quired to make payouts of an amount in excess of the 
total amount collected by Appellant in the United States 
. for transmission of messages destined to Norway (F.C.C. 
Exhibit 13, R. Supp., p. 7, R., p. 197, App. Ex. 21, R., pp. 
1052, 1055). | 

During the first ten months of 1935 Appellant received 
no traffic whatever from Norway to the United States, 
since, as the testimony herein shows and as we will develop 
further in this brief, the Norwegian Administration of 
Telegraphs transmits all radiotelegraph messages, and all 
unrouted telegraph messages which it receive^, over its 
direct circuit with Intervener RCAC for the natural rea¬ 
son that it receives a larger amount of the receipts from 
such messages than it would receive if the messages were 
sent by it over the circuitous route by Copenhagen (R., pp. 
Ill, 454, 493, 628, 629; F.C.C. Exhibit 13, supra\ R. Supp., 
p. 7; App. Ex. 21, R., pp. 1051-3,1055). j 

In summary, then, the only change in the status of 
existing licenses of Appellant which Appellant is seeking 
herein is to afford Appellant a single further point of 
direct radiotelegraph communication, namely, Oslo, Nor- 


* The term “R. Supp.” is used to indicate separate pamphlet printed by 
the Clerk of this Court entitled “Transcript of Record (Exhibits Omitted 
in Printing Record).” 
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way. ' Appellant is not asking for authorization of 
handling messages to Norway which it is not now au¬ 
thorized to handle. It is merely asking for a modification 
of licenses which would enable Appellant to handle 
messages to Norway in a way that would be more direct, 
rapid and efficient for the public and less costly to Ap¬ 
pellant. 

Appellant’s transmission of messages from the United 
States over the direct radiotelegraph circuit to the Nor¬ 
wegian Administration would mean that the Norwegian 
Administration reciprocally would transmit messages 
from Norway to the United States to Appellant over 
such direct circuit. Appellant would be enabled to par¬ 
ticipate in the handling of messages from Norway to 
the United States and to receive revenues which at the 
present time it does not receive at all, and American 
individuals and business concerns would be enabled to 
request their correspondents in Norway to utilize which¬ 
ever of the two direct radiotelegraph circuits, that of 
Appellant or that of RCAC, might be better for their 
messages to the United States (R., p. 313). 

As against the loss which Appellant now suffers on 
what few messages it handles to Norway, and as against 
the fact that Appellant handles no messages from Nor¬ 
way and therefore receives no revenue in this respect, 
Appellant upon establishment of the circuit it seeks would 
be enabled to handle messages for the public in a more 
efficient manner and on a basis competitive with RCAC. 

Appellant estimated that the amount of revenue which 
it would secure over this circuit would be somewhere be¬ 
tween 40% and 50% of the total telegraphic traffic with 
Norway (R., pp. 153, 154). This estimate was confirmed 
bv the Vice-President of RCAC where he expressed the 
view that eventually Appellant would handle approxi¬ 
mately one-half of the total of radiotelegraph traffic be¬ 
tween the two countries (R., p. 688). The total radiotele¬ 
graph traffic between the United States and Norway at 
the present time is in excess of $130,000 per year without 
allowing for any increase which would follow from the 


establishment of an additional circuit and any diversion 
of messages which would be handled by radio instead of by 
the indirect cable routes (R., pp. 827, 937, RCACj Exhibit 
18,R.,p.l242). I 

c ! 

[ 

Chronology of Proceedings Before the Federal 
Communications Commission. 

i 

Between the filing on June 24, 1935 with the! Federal 
Communications Commission of Appellant’s applications 
for authorization to communicate with Oslo, Norway, and 
the present time, there have elapsed approximately two 
and one-half years. Chronological tabulation follows: 


June 24, 1935 Applications filed (R., p. 


Jan. 13-28,1936 
June 3, 1936 


70). 


June 15, 1936 


Nov. 11, 1936 


Dec. 7, 1936 


Dec. 7, 1936 


Hearing held (R., pp. 6^-940). 

i 

I 

Order of Telegraph Division 
denying applications entered (R., 
p. 1269). | 

i 

Petition for rehearing before full 
Commission filed by Appellant 
(R., p. 1279). 

Application for rehearipg ‘ 1 limit¬ 
ed to oral argument” granted by 
Commission (R., p. 1298j). 

j 

Oral argument had before Com¬ 
mission en banc (R., p. 1297). 

Counsel for Appellant moved that 
the Commission grant a rehearing 
with the permission of offering 
additional evidence and that de¬ 
cision of denial of Telegraph Divi¬ 
sion be modified to include all of 

i 

the facts which might be regarded 
as pertinent to the issue involved 
in the applications (R., p. 1297). 
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Apr. 21, 1937 Commission, in general session, 

with Commissioners Payne and 
Walker dissenting, affirmed the 
' decision of the Telegraph Division 

and also denied motions made by 
counsel on Dec. 7, 1936 (R., pp. 
1298-1300). 

May 13, 1937 Notice of Appeal and Statement 

of Reasons Therefor filed in this 
Court (R., pp. 1-18). 

D. 

The Present Status of Public Service Telegraph Correspondence 

Between the United States and Norway. 

There is no direct cable between the United States and 
Norway, and there is only one direct telegraph circuit 
of any kind being operated between the United States and 
Norway for messages in the general public service. That 
is the radiotelegraph circuit operated at the American 
terminus by RCAC and at the Norwegian terminus by the 
Norwegian Department of Telegraphs (R., pp. 92, 525). 

The only routes available to competitors of RCAC 
for Norwegian-American traffic are certain indirect tele¬ 
graph routes whereby messages may pass between the 
United States and other intermediate countries and are 
then relayed between the intermediate countries and 
Norway. Service over any of these indirect routes, with 
the attendant necessity of the messages being manually 
relayed at one or more foreign points, is accompanied by 
delays and handicaps not experienced over a direct radio¬ 
telegraph circuit between the United States and Norway 
(App. Ex. 21, R., pp. 1051, App. Ex. 22, R., pp. 1060, 
F.C.C. Ex. 1, R., pp. 1106, W.U. Ex. 1, R., pp. 1252, R., 
pp. 293, 294, 621, 633). 

Since neither The Commercial Cable Company nor 
Intervener The Western Union Telegraph Company has 
cables between the United States and Norway, Nor- 
wegian-American traffic of these cable companies is 
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carried by their cables between the United States and 
England, where transfer is made with the cables of the 
Great Northern Telegraph Company, a Danish corpo¬ 
ration, or with the Anglo-Norwegian Cables (App. Ex. 
22, R., pp. 1060-1061, W.U. Ex. 1, R., pp. 1252,1255-1256). 
Manual relay is required at London on traffic exchanged 
both with the Great Northern Telegraph Company and 
with the Anglo-Norwegian Cables (App. Ex. |22, R., p. 
1060; W.U. Ex. 1, R., p. 1252). j 

As hereinbefore pointed out, Appellant, Mackay 
Radio and Telegraph Company, Inc., operates a radio¬ 
telegraph circuit between New York and Copenhagen, 
Denmark. Norwegian-American traffic can be handled 
over this circuit, but only with manual relay at Copen¬ 
hagen and re-transmission between Copenhagen and 
Norway over landline or cable (R., pp. 293-4, App. Ex. 21, 
R., p. 1051). No westward traffic whatsoever from Nor¬ 
way is handled over this circuit, and for thfe first ten 

I 

months of 1935 only 1.01% of the total eastbound tele- 

_ _ i 

graph traffic from the United States to Norway was 
handled by this routing (F.C.C. Ex. 13, R. Supp., p. 7), 
and that, too, at a loss to Appellant (R., p. 197). 

The reason for there being no westbound traffic from 
Norway over this circuit of Appellant with Copenhagen is 
because the Norwegian Administration, having a 50% 
share in the radio tolls for messages passing over its 
circuit with RCAC, naturally transmits all radio traffic 
and all unrouted messages over that circuit (|fc., pp. 264, 
556, 628; RCAC Ex. 7, R., p. 1214; F.C.C. Ex. 16, R., 
p. 1145). The Norwegian Administration now receives 
only a small portion of the total tolls on messages sent to 
the United States if it permits them to be handled by any 
competitor of RCAC (R., pp. 493, 535-6, 556, 801). 

For the first ten months of 1935 RCAC handled abso¬ 
lutely all of the westbound radiotelegraph traffic from 
Norway to the United States, and more th^n 98% of 
all the eastbound radiotelegraph traffic from fhe United 
States to Norway (F.C.C. Ex. 13, R. Supp., p. 7). 
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It will be seen, moreover, that as to all the telegraph 
traffic between the United States and Norway, both cable 
and radio, for the first ten months of 1935 RCAC handled 
approximately 88% of all of the westbound traffic from 
Norway, and approximately 61% of all of the eastbound 
traffic to Norway. For the same period The Commercial 
Cable Company and Intervener The Western Union Tele¬ 
graph Company combined handled only approximately 
12% of the total telegraph traffic from Norway to the 
United States and only approximately 37% of the tele¬ 
graph traffic from the United States to Norway (F.C.C. 
Ex. 13, R. Supp., p. 7). 

The figures, stated in number of words for all classes 
of traffic handled between the United States and Norway 
by cable and radio for the first ten months of 1935, as 
shown by that exhibit, are as follows: 

Words now handled by direct circuit with Norway. 

To Norway From Norway 

RCAC . 799,163 914,407 

.Words now handled by indirect circuits of cable 

COMPANIES VTA LONDON. 

Western Union. 302,015 55,512 

Commercial Cable. 190,073 73,343 

Words now handled by indirect radio circuit 

via Copenhagen 

Mackay Radio. 13,273 none 

Total. 1,304,524 1,043,262 

Prior to the year 1920 all of the telegrams passing be¬ 
tween the United States and Norway were handled by the 
cable companies over their transatlantic cables, with trans¬ 
fer to connecting foreign carriers at some foreign point, 
most often London, for transmission between such foreign 
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point and Norway (R., p. 423). In 1920 the Radio Corpo¬ 
ration of America, parent of Intervener R.C.A. dommuni- 
cations, Inc., inaugurated the direct radiotelegraph cir¬ 
cuit with Norway, which of course is the circuit now oper¬ 
ated by RCAC (R., pp. 450, 659). The injurious effect of 
the inauguration and operation of this direct radio¬ 
telegraph circuit with Norway upon the Norwegian traffic 
of The Commercial Cable Company and Iiltervener 
Western Union Telegraph Company is amply demon¬ 
strated by the record (R., pp. 423, 450-1, 637). j 

In 1919 The Commercial Cable Company handled 
72,056 messages (or more than 1,900,000 words) be¬ 
tween the United States and Norway, and, in 1920, the 
year of the inauguration of RCAC’s direct radio circuit, 
36,222 messages. In 1934 The Commercial Cable Com¬ 
pany’s participation in the telegraph traffic between the 
United States and Norway had fallen to 20,582 messages, 
or 303,333 words (F.C.C. Exhibit No. 4, R. Sujip., p. 5). 
The number of messages from Norway to the United 

j 

States handled.by Western Union dropped from 30,422 
in 1919 to 6,967 in 1920, and to 2,346 in 1934 (F.C.C. Ex¬ 
hibit No. 5, R. Supp., p. 6). | 

In contrast to the great decrease in the c^ble com¬ 
panies’ Norwegian traffic, RCAC in 1920 (the initial year 
of operation of the direct radio circuit) handled 87,969 
messages to and from Norway over its direct Radiotele¬ 
graph circuit; in 1921, 150,419 messages; and in 1934, 
115,982 messages (RCAC Ex. 14, R. Supp., p. 10). 

The Norwegian Administration, under its agreement 
with RCAC, receives 50% of the radio tolls on all messages 
destined to the United States sent by it over Its radio¬ 
telegraph circuit with RCAC (F.C.C. Ex. 16, R., p. 1146). 
However, where American-bound traffic from Norway is 
transmitted by the indirect route through Londoh or other 

* I 

foreign relay point and thence handled by cable across 
the Atlantic Ocean to the United States, the Norwegian 
participation in the total rate, representing merely its 

proportion of the rate from Norway to Londoh or other 

! 

i 

i 
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relay point, is actually much smaller than the Norwegian 
participation on the direct radio circuit to the United 
States (R., pp. 176, 606). That the Norwegian Adminis¬ 
tration, therefore, strongly favors the use of a radiotele¬ 
graph circuit on westbound traffic is not only a fact obvi¬ 
ously to be inferred from the foregoing, but is amply 
demonstrated by the testimony (R., pp. 176, 180-1, 378-9, 
454, 493, 535, 575, 628, 801; in part quoted in Appendix 4, 
pp. 101-105). 

The favorable position of RCAC and the handicaps 
suffered by the cables in competition with RCAC are fur¬ 
ther accentuated by reason of the currency exchange 
situation. 

The charge made by all carriers for telegrams from 
the first zone of the United States to Norway for full rate 
ordinary traffic is 24 cents per word (R., p. 86). The full 
rate ordinary traffic charge is, of course, the basic charge, 
charges for other classifications of service being fixed with 
reference to the ordinary full rate. The first zone of the 
United States comprehends New York, the rates for other 
zones of the United States being somewhat higher, depend¬ 
ing upon the extent of the domestic haul (R., pp. 189-190). 
When the collection rate in the United States was fixed 
at 24^ a word, this was the equivalent of 1.20 gold franc 
(R., pp. 177, 450-1, 571-2). After the devaluation of the 
Am erican dollar in 1933,1.20 gold francs became equiva- 
lant to approximately 32*4^ (R., p. 177). 

American carriers, both cable and radio, in settling 
with foreign companies and administrations are required 
to make outpayments to those foreign carriers and admin¬ 
istrations on the basis of the gold franc rate (R., p. 735, 
RCAC Ex. 6, R., p. 1213, R. Supp., p. 9). The result is a 
substantial decrease in the net retained by American car¬ 
riers after outpayments on messages destined from the 
United States to Norway. On messages in the reverse 
direction, the American carriers receive for their services 
the American equivalent of their participation on a gold 
franc basis. If the traffic were equally balanced in both 
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directions for each of the American carriers, thefe would 
be neither exchange loss nor exchange profit to any Amer¬ 
ican carrier (R., pp. 614-5). 

Inasmuch as RCAC receives approximately 88^? of the 
combined radio and cable traffic from Norway to the 
United States, it is the only beneficiary of this exchange 
profit (F.C.C. Ex. 13, R. Supp., p. 7). 

On traffic from Norway, RCAC received an exchange 
profit of $37,468.19 for ten months of 1935, or $4^,961 on 
an annual basis (RCAC Ex. 6, R. Supp., p. 9).j This is 
an exchange profit of more than 41% on westward traffic 
of the total revenues of RCAC from such westward traffic, 
equivalent to $107,561 on an annual basis. j 

The Vice President and General Manager of RCAC 
testified that RCAC’s exchange profit amounted to 7% of 

i 

its revenue from such traffic in both directions (R.j p. 783). 

Mackav Radio receives no westward traffic (R., pp. 
1052, 1055, F.C.C. Ex. 13). | 

The exchange losses of the American cable companies 
greatly exceed their exchange profits, inasmuch as less 
than 21% of the cable companies’ traffic between the 
United States and Norway is in the westward direction 
(F.C.C. Ex. 13). | 

E. 

i 

Importance of Norway in Telegraph Communications. 

The total revenues to all American carriers fitom tele¬ 
graph traffic handled to and from Norway for the first ten 
months of 1935 amounted to approximately $148,000 
(F.C.C. Exhibit 13, R. Supp., p. 7). On an annual basis 
this would work out to approximately $177,000. This 
amount, of course, includes only the American carriers’ 
share of the revenue derived from the telegraph traffic 
between the United States and Norway. It doe£ not in¬ 
clude the revenue from such traffic received by the foreign 
cable companies and others handling messages between 
London and Norwav, nor does it include the revenue of the 
Norwegian Administration. 
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Norway is therefore an important country telegraphi¬ 
cally. A calculation made on the basis of the total rev¬ 
enues of RCAC from all its European circuits and based 
on the percentage of its traffic from Great Britain, France, 
Gernfany and Norway, shows that the revenue of RCAC 
from its traffic with Norway (of approximately $130,000 
per year) is almost double the average annual revenue 
which RCAC receives from each of the ten other coun¬ 
tries in Europe with which it has direct radiotelegraph 
circuits (R., pp. 827, 937, RCAC Ex. 18, R., p. 1242). 


F. 

Competition in the Foreign Radiotelegraph Field. 

The picture of general public service radiotelegraph 
communication between the United States and foreign 
countries, at the time that the applications herein were 
presented to the Federal Communications Commission, 
reveals the following: 

RCAC operates direct radiotelegraph circuits between 
the United States and forty-nine countries or places 
throughout the world, including fourteen countries in 
Europe (R., pp. 132, 659-665, 827-828). 

Appellant operates radiotelegraph circuits from the 
United States to only ten foreign countries. Four of 
these circuits communicate with countries in Europe, five 
with countries in South America and one with Cuba (R., 
p. 94). Appellant’s associated company, Mackay Radio 
and Telegraph Company of California, operates radio¬ 
telegraph circuits with four transpacific points (R., p. 94). 

Appellant is the only carrier which offers any com¬ 
petition to RCAC in general public service radiotele¬ 
graph communication between the United States and 
Europe. RCAC offers its radiotelegraph service be¬ 
tween the United States and the following European 
countries: England, France, Germany, Italy, Belgium, 
Holland, Poland, Portugal, Russia, Spain, Sweden, 
Switzerland, Czechoslovakia and Norway (R., p. 827). 


% 
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Appellant’s four European circuits are with Austria, 
Denmark, Hungary and Vatican City (R., p. 94) . 

The Radio Corporation of America was incorporated 
in 1919 (R., p. 368). Prior to 1921, RCA had acquired 
exclusive rights under all American patents for radio¬ 
telegraph apparatus of the General Electric Company, 
The Marconi Wireless Telegraph Company, Ltd., a 
British enterprise, and its American subsidiary Marconi 
Wireless Telegraph Company of America, American 
Telephone and Telegraph Company and its subsidiary, 
The Western Electric Company, and the United Fruit 
Company and its subsidiary the Wireless Specialty Ap¬ 
paratus Company. RCA acquired exclusive rights for 
such equipment also from Westinghouse Electric and 

I 

Manufacturing Company and its subsidiary, International 
Radio Telegraph Company and Radio Engineering Co. 
of New York (R., pp. 369, 370-1). j 

In a report on the radio industry issued December 1, 
1923 (Report of the Federal Trade Commission on the 
Radio Industry in Response to House Resolution 548, 
Sixty-Seventh Congress, Fourth Session, December 1, 
1923, at pp. 3-4), the Federal Trade Commission Reported 
as follows: j 

i 

i 

“The Radio Corporation has entered into 
agreements with the various companies which owm 
or control practically all patents covering radio 
devices considered of importance to the drt. The 
number of patents involved approximates 2,000. 
Agreements of this character have been 1 entered 
into with the General Electric Co., Marconi’s Wire¬ 
less Telegraph Co. (Ltd.), American Telephone 
& Telegraph Co. and its subsidiary, the Western 
Electric Co., the United Fruit Co. and its sub¬ 
sidiary, the Wireless Specialty Apparatus Co., 
The International Radio Telegraph Co., the West¬ 
inghouse Electric & Manufacturing Co., j and the 
Radio Engineering Co. of New York. With certain 
minor limitations, the Radio Corporation under 
these agreements has secured an exclusive 
divisible right to sell and use the radio devices 
covered by the patents involved or by patents 
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which these companies may acquire before the 
termination of the agreements. The agreements 
with the American Telephone & Telegraph Co. and 
the Western Electric Co. are to terminate in 1930, 
while the remainder are to terminate in 1945. 
Provision is made for the mutual exchange of in¬ 
formation relating to radio, and, in most instances, 
the Radio Corporation has granted to the other 
company a license under its patents to make and 
use devices in the particular field in which the other 
company is interested. 

The Radio Corporation, under these agree¬ 
ments, is made the selling company for practically 
all radio devices to be sold the public under the 
hundreds of patents involved. The General Elec¬ 
tric Co. and the Westinghouse Electric & Manu¬ 
facturing Co. are to manufacture and to sell to the 
Radio Corporation only these devices and ap¬ 
paratus, the Radio Corporation agreeing that 60 
per cent of its annual requirements would be pur¬ 
chased from the General Electric Co. and 40 per 
per cent from the Westinghouse Co.” (R., pp. 
370-1). 


During the decade 1920 to 1930, RCA built up its wide 
coverage of radiotelegraph circuits between the United 
States and foreign countries (R., pp. 659-667). The 
agreements of RCA with the companies above men¬ 
tioned greatly strengthened RCA, not only in its busi¬ 
ness of the sale and manufacture of radio equipment, but 
as a natural consequence also in the development of its 
network of foreign radiotelegraph circuits (R., pp. 370-2). 
In the latter respect, indeed, RCA had the field to itself, 
with no radiotelegraph competitor to face in its service to 
Europe and with no substantial competition against its 
radiotelegraph circuits to other points (R., pp. 91-2). 

It was not until 1927, when The Mackay Companies 
acquired the communications properties of Federal Tele¬ 
graph Company and transferred them to Mackay Radio 
and Telegraph Company of California, that any real 
competitor for RCA entered the field of foreign radio¬ 
telegraph communication (R., pp. 88, 378, 449-50). 



During the decade of 1920 to 1930, when RiCA was 
inaugurating its foreign radiotelegraph circuits, it 
entered into contracts with foreign companies and ad¬ 
ministrations which either by their express terins gave 
the RCA an exclusive right to exchange American radio¬ 
telegraph traffic with the foreign carrier or contained 
provisions which by interpretation and as a matter of 
practical operation conferred such exclusive fight on 
RCA (R., pp. 921, 933, App. Ex. 20, R., Supp. 2). An 
example of the latter type of provision is the paragraph 
found in the traffic agreement between the Radio Cor¬ 
poration of America and the Administration 6f Posts 
and Telegraphs of the Republic of Czechoslovakia, dated 
November 10, 1928, which reads as follows: 

“The Corporation shall transmit exclusively 
over the said circuit, or circuits, every available 
message within its control destined to the Republic 
of Czechoslovakia, or intended for transit through 
the Republic of Czechoslovakia unless routed other¬ 
wise by the sender, and reciprocally, the Adminis¬ 
tration shall transmit exclusively over the said 
circuit, or circuits, every message within its con¬ 
trol destined to the United States of America, or 
intended for transit through the United States of 
America unless routed otherwise by the sender.” 
(App. Exhibit 12, R., p. 1029; App. Exhibit 5, R., 
pp. 950, 951). | 

I 

When Appellant in the period from 1928 to 1930 at¬ 
tempted to establish radiotelegraph circuits to countries 
in Europe (R., p. 94), it met with the determined opposi¬ 
tion of RCA and RCAC, which companies, naturally 
desirous of maintaining their position as the sole Ameri¬ 
can radiotelegraph correspondent of European adminis¬ 
trations, protested to such administrations against the 
entry of Appellant into the field and its proposals to 
such administrations for the establishment of circuits 
competitive with the RCA circuits (R., pp. 91, 97-8, 108). 

In 1931 Appellant endeavored to inaugurate a radio¬ 
telegraph circuit with Czechoslovakia, a country with the 
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Telegraph Administration of which RCAC was operat¬ 
ing a radiotelegraph circuit (R., p. 95). The negotiations 
of Appellant with the Administration in that country 
reached the point of execution of a contract whereunder 
the Administration agreed to transmit to Appellant mes¬ 
sages routed via Mackay Radio (R., p. 97). Inauguration 
of the circuit, however, was forestalled by reason of the 
fact that the RCAC, protesting against the action of the 
Czechoslovakian Administration in contracting with Ap¬ 
pellant, called for arbitration under RCAC’s contract 
with the Administration (App. Ex. 6, R., pp. 956-1020). 
The matter was submitted to arbitration, and the arbitra¬ 
tors by a two-to-one vote decided in favor of RCA, holding 
that the Czechoslovakian Administration did not have the 
right to open a second direct radiotelegraph circuit with 
Mackay Radio for telegrams between Czechoslovakia and 
the United States (App. Exhibit 6, R., pp. 956, 983, 991, 
998). 

Another example of the opposition of RCA to the 
establishment of radiotelegraph circuits competitive with 
its own is found in the letter from RCA to the Reichpost- 
minister of Germany, protesting against the establishment 
of a Mackay Radio circuit to that country, which contains 
the following: 

! “We are frankly opposing the efforts of the In¬ 
ternational Telephone and Telegraph Company, 
and its radio subsidiary, the Mackay Radio and 
Telegraph Company, to break down the compre¬ 
hensive radio system RCA has built up and oppos¬ 
ing their efforts to induce the Administrations and 
companies now co-operating with us to work with 
them and to establish with them circuits parallel 
to our own” (R., pp. 707-8). 

The testimony of RCAC at the hearing in the instant 
case is to the effect that the foregoing is typical of argu¬ 
ments presented by RCAC and its representatives to 
foreign administrations (R., p. 707). 
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Antitrust Suit and Decree. j 

I 

In 1930 the United States, through the Department of 
Justice, had instituted an antitrust suit in equity against 
RCA, RCAC and certain other defendants, on iccount of 
the cross-licensing and patent pooling agreements herein¬ 
before referred to. 

In 1932 the Department of Justice, by amendment 
of its bill, extended its antitrust proceeding to! cover the 
foreign radiotelegraph traffic agreements of RCA and 
RCAC (App. Ex. 20, R. Supp., p. 2, found in Appendix 
1 hereto). 

As a consequence of the filing of this amend¬ 
ment to the Government’s bill, an Amendment to Consent 

Decree was entered on Julv 2, 1935 in the United States 

* 7 

District Court for the District of Delaware iij the fore¬ 
going suit, United States of America, Petitioner, vs. 
Radio Corporation of America, R. C. A. Communications, 
Inc., et al., Defendants, in Equity No. 793. 

This amended Consent Decree, copy whereof is set 
forth as Appendix 1 to this brief, perpetually enjoins RCA 
and RCAC from claiming or asserting that aijy of their 
foreign traffic agreements or understandings with govern- 

L 

ments, companies or others prevents or prohibits other 
contracting parties from entering in the future into any 
foreign traffic or communication agreement for radio cir¬ 
cuits to or from the United States, and perpetually en¬ 
joins RCA and RCAC from hereafter making <^r entering 
into any foreign traffic agreement which shall or which 
shall be claimed by them to prevent or prohibit the other 
contracting party from establishing radio circuits with 
other persons to or from the United States. ! 


Commission’s Recommendations, \ 

On January 21, 1935, pursuant to Section 4(k) of the 
Communications Act of 1934, the Federal Communications 
Commission transmitted to the Speaker of thb House of 
Representatives a report containing a recommendation of 


i 
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an amendment to the Communications Act of 1934. The 
Court is asked to take judicial notice of this report. 

This report of the Commission recommended that 
there be enacted into the Communications Act of 1934 a 
proposed new section numbered 222 whereby, subject to 
certain conditions and safeguards, companies subject to 
the Act engaged in the transmission of messages by means 
of telegraph landlines, cables or radio might consolidate 
their properties upon the Commission’s finding that such 
consolidation would be in the public interest, and whereby, 
after such finding by the Commission, any act or acts of 
Congress making the proposed transaction unlawful 
should not apply. This recommendation, for convenience 
of reference, is printed as Appendix 2 to this brief. 

No action was taken by the Congress upon this recom¬ 
mendation of the Commission. (It is to be noted that 
when the Congress had adopted the G-raham Act permit¬ 
ting the consolidation of telephone companies upon cer¬ 
tain conditions, it had failed to include a similar provi¬ 
sion authorizing the consolidation of telegraph com¬ 
panies.) (Act of June 10, 1921, c. 20, 42 Stat. 27, now 
Sec. 221 (a) of the Communications Act of 1934). 

On February 5, 1935, the Commission made a further 
report to the Congress, recommending that a new section 
223 be added to the Communications Act of 1934. The 
Court is asked to take judicial notice of this report which, 
for convenience of reference, is printed as Appendix 3 
hereto. 

By this recommendation the Commission proposed 
that the Congress expand the Commission’s powers so 
as to enable the Commission to deny applications for 
establishment of competitive radiotelegraph circuits to 
communicate with foreign countries, and so as to enable 
the Commission, under certain conditions, to revoke exist¬ 
ing licenses for such radiotelegraph communication. No 
action was taken by the Congress upon this recommenda¬ 
tion by the Commission. 
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G. 

. 

Benefits to Public from Establishment of Competitive Direct 

Radiotelegraph Circuit with Norway. 

Postal Telegraph, the landline associate of the Appel¬ 
lant, has in the United States 1826 of its own offices and 
more than 15,000 agency offices (R., p. 381). RCAC’s 
offices in the United States do not exceed 20 tp 22 (R., 
p. 687). ! 

‘ ‘ * * * a large number who file with The Mackay Sys¬ 
tem would unquestionably like to have the fast services of 
a direct radio route, and who for many reasons—* * * may 
have failed to file with RCA” (R., p. 287). Thesp now use 
cable but unquestionably would prefer the faster service 
of direct radio (R., p. 287). Direct telegraph service is 
faster than a relayed service (R., p. 633). Coinpetition 
of another direct radiotelegraph circuit woi^ld make 
service more expeditious to the entire peopld of both 
countries (R., p. 285). One circuit may fail occasionally 
and transit routes are not as fast as direct routes. 
Another direct circuit offers the public a broader service 
R., p. 273). j 

Increased coverage results in better servicp (R., pp. 
151, 271). A telegraph company secures increased 
patronage as it increases its coverage. Patrons do 
not like to split their files. They like a large coverage 
by one servicing telegraph company (R., p. ill). In¬ 
creased coverage by a telegraph company decreases the 
relative overhead expense and cost of service, which in 
turn increases the ability of the company to improve its 
service through increased engineering facilities hecessary 
to the development of the radio art and otherwise (R., pp. 
111 - 2 ). | 

The volume of telegraph business increases! with new 
outlets. As volume increases, facilities are improved and 
added to. This increases flexibility and improves the type 
of service rendered, increases volume and facilities, tends 
to a better utilization of plant through such factors as • 
availability of alternate routes, more effectite use of 
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personnel, provision for special apparatus for handling 
messages in volume, availability of standby equipment 
and improvement in engineering and research facilities 
(R., p. 345). 

“If (a customer) happens to be dissatisfied for some 
reason or other with the radio service and he wants direct 
radio service to Norway or in the reverse direction, if he is 
dissatisfied with service from Norway via R. C. A. and 
there is only one radio service, he has got to use it; and 
therefore my feeling is that from the standpoint of public 
service, it is just as important to provide a competitive 
radio service as it is to provide a competitive cable ser¬ 
vice” (R., p. 496). 

Another direct circuit between the United States and 
Norw r ay would bring new business (R., p. 285). 

The Mackay System contemplates, if the applications 
are granted, a fast and efficient service (R., pp. 342-344). 
Competition will result in faster service, which in turn will 
stimulate trade and business between the countries (R., p. 
286). Where better service is made available, a growth in 
the telegraph business normally results (R., p. 287). 

The competition involved is not merely between radio 
and cable but competition in the entire co mmuni cations 
field, of which cable and radio are merely two component 
parts. There is a marked tendency of radio to displace 
cable, with the consequent danger that monopoly in the 
radio field may approach monopoly in the foreign tele¬ 
graph field (R., pp. 378-9, 450-1, 453). This in turn affects 
the landline telegraph systems (R., p. 379). 

The creation of a direct radiotelegraph circuit between 
the United States and Sweden by RCAC resulted in a 
decrease in westbound messages over the lines of Com¬ 
mercial Cable Company from 22,071 messages annually to 
624 messages annually, approximately ten years later 
(R., p, 455). Profit depends not so much upon the volume 
from one particular country, but larger coverage in¬ 
creases all business and results in greater profit on the 
whole (R., p. 454). 




35 


i 

If Appellant is prohibited by the Commission from 
extending its radio service to other countries, where ar¬ 
rangements coiild otherwise be made, such prohibition will 
eventually result in monopoly in favor of RCAC and 
Western Union; and the position of the Mackay System 
in the international field, both as to cable and radio, would 
be in jeopardy (R., pp. 113, 378-9, 271, 314-15, 42^-26, 454, 

465). | 

For quotations from record on points digested in this 
subheading G, see Appendix 4 to this brief. 


IV. 


ARGUMENT. 


A. 

Argument Upon the Facts. 


Evidentiary Facts Not in Dispute. 


There can be very little dispute as to the principal 
evidentiary facts presented by the record. It is the posi¬ 
tion of the Appellant that the evidentiary facts| digested 
in the foregoing Part III are the material facts of the case; 
and that these are the facts which should have formed 
the basis for the findings of fact and the decisibn of the 
Communications Commission. It is Appellant’s position 
that, in addition to the other errors of law committed, 
the failure of the Commission to base its findings upon 
these evidentiary facts and the framing of it!s conclu¬ 
sions without regard to them constituted an error of law. 

• ! 
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Commission’s Findings. 

This case was first heard by the Telegraph Division, 
and that Division rendered a decision. Subsequently, 
after a petition for rehearing before the full Commission 
and a rehearing “limited to oral argument” (R.^ p. 1298), 
the Commission affirmed the decision of the Telegraph 
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i 
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Division, and “ adopted the opinion of the Telegraph 
Division as the opinion of the Commission en banc.” 
(Commissioners Payne & Walker dissenting) (R., pp. 
1298-1299). Unless this decision constitutes the “full 
statement in writing of the facts and grounds for its 
decision”, which the Commission is required to file by 
Section 402 (c) of the Communications Act of 1934, the 
Commission has failed to comply with the statutory 
procedure. For purposes of this discussion, we shall 
therefore consider this decision as the findings of the 
Commission. 

The findings relied upon for this decision of the Tele¬ 
graph Division are for the most part either immaterial, 
or conclusions not warranted by the evidence, or con¬ 
clusions of mixed fact and law. 

Material Findings. It is submitted that there appear 
in this decision only a few findings of fact which are 
germane to the issue and which are in accord with the 
evidence presented by the record. Among these are— 

First: That the applications were for modification of 
the Appellant’s fixed public service licenses of point to 
point telegraph stations WIV, WIH and WJH on Long 
Island, New York to add Oslo, Norway as a primary point 
of communication. It is a material fact that these frequen¬ 
cies were already licensed to the Appellant (R., p. 1271). 

Second: The Commission found the material fact 
that “the applicant is a common carrier of telegraph 
communications, incorporated under the laws of Dela¬ 
ware and is engaged in domestic and foreign radio tele¬ 
graph business” (R., p. 1271). 

Third: The decision found the material fact that 
“since 1920 R.C.A. Communications, Inc., has had direct 
radio circuits between New York and Oslo ” (R., p. 1272). 
This fact taken with the inference appearing throughout 
the decision that RCAC has the only licensed direct radio¬ 
telegraph circuit between the United States and Norway 
constitutes a material fact. 
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Fourth: The Commission found the material fact 
that “figures in the present record calculated oh a word 
basis show that for the first ten months of 1935 approxi¬ 
mately 88% of the westbound and approximately 62% 
of the eastbound traffic between the two countries was 
handled by radio’’ (R., p. 1272). This finding, jhowever, 
while correct insofar as it goes, is misleading unless 
there is taken into consideration in connection therewith 
the undisputed evidence that all of the 88% of communi¬ 
cations from Norway to the United States handled by 
radio are handled by RCAC alone, and that of the 62% 
of total telegraphic traffic handled from the United States 
to Norway, approximately 61% is handled bpr RCAC 
alone (F. C. C. Exhibit 13, R., Supp., p. 7). j The use 
of the term “by radio” is misleading, without stating 
that “by radio” means “by RCAC.” 

I 

i 

Fifth: The Commission found the materia!fact that 
the establishment of Appellant’s proposed circuit would 
increase Appellant’s revenues and would substantially 
improve the position of Appellant as a competitor (R., 
p. 1275). | 

i 

Sixth: The Commission found the material fact that 
the Norwegian-bound traffic of The Commercial Cable 
Company and The Western Union Telegraph Company is 
ordinarily transferred in England either to the Great 
Northern Telegraph Company’s cables or to the British- 
Norwegian Cables (R., p. 1272). 

I 

Seventh: The Commission found the material fact that 

i 

telegraph services in Norway are in the hands of the 
Government Telegraph Administration; and that that 
Administration, receiving a greater financial advantage 
from radio than from cable, favors the radio qircuit for 
messages to the United States (R., pp. 1272,1277). 

Findings Clearly Arbitrary and Capricious .! It is sub¬ 
mitted that other findings of fact relied updn by the 
Commission are clearly arbitrary and capricious: 
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First: The decision of the Telegraph Division, 
adopted by the Commission, finds that the radio and 
cable facilities offer adequate and keen competition be¬ 
tween the United States and Norway, and that the cables 
are able successfully to compete with the direct radiotele¬ 
graph circuit to Norway (R., pp. 1274,1279). 

This conclusion is specifically contrary to facts ap¬ 
pearing in its own decision, namely, that there are no 
direct radio facilities between the United States and 
Norway other than those operated with RCAC, that there 
is no direct cable from the United States to Norway and 
that all cable communication between the United States 
and Norway is subject to relay by foreign carriers at 
either London or Paris (R., p. 1272). It is also inconsistent 
with the Commission’s own specific finding that approxi¬ 
mately 88% of westbound and 62% of eastbound traffic 
between the two countries is handled by radio (R., p. 
1272)—i. e., RCAC. 

The Commission specifically states: 

“The record shows that there is intense com¬ 
petition for the Norway-United States traffic be¬ 
tween the cable companies and between the cable 
! companies and the radio companies” (R., p. 1272). 

This ignores the fact that Appellant does not have a 
direct circuit to Norway and is effectively excluded from 
any such competition. The use of the words “the radio 
companies 9 9 indicates that Appellant is a keen competitor, 
when as a matter of fact, it cannot get a single mes¬ 
sage from Norway and handles only approximately 
1% of traffic from the United States to Norway by an 
indirect route through Copenhagen at a loss to itself. 

The decision under review attempted to show that 
RCAC now has adequate competition by comparison of 
figures for certain arbitrarily selected years, coming to the 
conclusion that these figures show that the cable companies 
are able to hold their own (R., p. 1274). 

This finding completely ignores and is contrary to the 
facts so clearly revealed in F.C.C. Exhibits numbered 







4 and 5 (E., Supp., pp. 5, 6) showing that the once sub¬ 
stantial volume of traffic between the United States and 
Norway formerly handled by the cable companies has, as 
a result of the establishment of a single direct radio¬ 
telegraph circuit with Norway, dwindled until it has now 
gotten close to the “irreducible minimum” (S^e State¬ 
ment of Facts, supra, p. 23, and testimony pf Vice- 
President of Commercial Cable Company, E.,j p. 454, 
Appendix 4 hereto). It also ignores the fact that the 
only evidence in the record of any radio traffic between 
the United States and Norway, other than that of EC AC, 
is traffic transmitted from the United States to Denmark 
which must be relayed from Denmark to Norway, and 
which constitutes only about 1% of the total traffic and a 
volume too small to be considered (E., p. 293; Coipmission 

I 

Exhibit 13, supra; Appendix 4 hereto). 

The decision under review further attempted to show 
that Mackav Eadio competition should not be substituted 
for Commercial Cable competition, by its statement that 
Commercial Cable Company would be practically elimi¬ 
nated from the field. This ignores the evidence ibove set 
forth and quoted in Appendix 4 that Commercial Cable 
Company has already been practically eliminated in one 
direction and it is only a question of time before ECAC 
will have the same monopolistic position on traffic to 
Norway that it now has on traffic from Norway, unless it 
has competition by a direct radiotelegraph circuit with 
Norway. ; 

Apparently the Commission believes that it is proper 
for Western Union to give to ECAC 30 or 40 messages a 
business day (E., p. 608) and improper for Commercial 
Cable Company to give to its associated company Mackay 
Eadio a maximum of approximately 15,000 messages a 

year (F.C.C. Ex. 4, E. Supp., p. 5). j 

| 

Second: The decision finds that the evidence fails to 
show that the establishment of a proposed circuit will 
result in any improved service to the public (E., p. 1274). 
This finding is arbitrary and capricious. It not only 

I 

I 

i 
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ignores the established legislative presumption of im¬ 
proved service to the public resulting from competition, 
but it also ignores undisputed evidence in the record. 

This finding ignores the undisputed evidence that the 
establishment of the circuit applied for would open to 
users and prospective users of direct telegraph service 
between the United States and Norwav 1826 offices of The 
Mackay System itself for coordinated single system trans¬ 
mission of messages to Norway by direct radiotelegraph, 
together with more than 15,000 agency offices, as compared 
with from 20 to 22 offices now maintained by RCAC for 
coordinated single system transmission, with contractual 
connections for the balance of its pick-up and delivery 
(R., pp. 381, 687); that The Mackay System proposes to 
inaugurate a fast and efficient service (R., pp. 343-4); that 
there are users who file with The Mackay System and who 
now use indirect cable service who would prefer to employ 
the faster direct radiotelegraph if it could be accom¬ 
plished by single system transmission (R., p. 287); that 
the competition of another direct radiotelegraph circuit 
would make service more expeditious to the entire people 
of both countries (R., p. 285); that one circuit may occa¬ 
sionally fail and that in such event transit routes are not 
as fast as direct routes, so that a broader service would 
be offered by a competing circuit (R., p. 273). 

This finding further ignores the undisputed evidence 
that increased coverage to Appellant would result in 
better service by it to the public (R., pp. 151, 271); that 
increased coverage to Appellant would decrease its over¬ 
head and cost of service, which in turn would increase its 
ability to improve service through increased engineering 
facilities and development of the radio art (R., pp. 111-2); 
that greater volume results in greater flexibility, improves 
the type of service, increases facilities, tends to a better 
utilization of plant through availability of alternate 
routes, more effective personnel, provision for special 
apparatus for handling messages in volume, availability 
of standby equipment, and improvement in engineering 
and research facilities (R., p. 345). [See this Brief, supra, 
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pp. 33-34, and for greater detail and supporting reasons 
see Appendix 4.] j 

In the light of all this evidence the finding of the Com¬ 
mission that the evidence fails to show that the estab- 

l 

lishment of the proposed circuit will result ini any im¬ 
proved service to the public is obviously arbitrary and 
capricious. 


Third: The decision finds that the evidence does not 
show any reason to believe that additional traffic will be 
developed by the proposed circuit (R., p. 1275). This 
finding is arbitrary and capricious. j 

This is directly contrary to evidence in the record 
to the effect that another direct circuit between the United 
States and Norway would bring new business; that com¬ 
petition will result in faster service, which in turn will 
stimulate trade and business between the countries; that 
where better service is made available a growth in the 
telegraph business normally results (Appendix 4 hereto; 
R., pp. 285-287). | 


i 

Fourth: The Commission’s decision finds that the 
expected increase in revenue of Appellant is hot shown 
to be necessary for the continued operation of Appellant 
(R., p. 1279). This finding is arbitrary and capricious. 
The Operating Vice-President of Appellant (R., p. 80) 
testified: ! 


“We are part of a system requiring the right 
to go by radio to Norway in order that to iserve the 
public, we may as a system be enabled to live in 
an aggressive or active competitive situation” (R., 
p. 271). # _ I # 

“If Mackav Radio is prohibited by this Com¬ 
mission from extending its services to the countries 
reached by Radio Corporation when we arb enabled 
to effect arrangements with foreign companies and 
administrations so to do, it is only a question of 
time before the effects of RCAC’s exclusive cir¬ 
cuits and its contract with Western Uniop will be, 
to all intents and purposes, that of a complete 
monopoly in favor of RCAC and its contractual 
partner, Western Union * * *” (R., p. 11^). 
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Mr. Deegan, another witness for Appellant, testified: 

4 4 Therefore, if all American telegraph agencies, 
except RCAC, are debarred from exchanging radio¬ 
telegraph business with other countries, it follows 
that the continued and increasing diversion of busi¬ 
ness from competing systems which do not have the 
use of radio will weaken them financially to the 
point where the American public is in danger of 
finding that competitors of RCAC on whom the 
public are dependent for efficient international com¬ 
munication service, are no longer able to give ade¬ 
quate service by radio or cable. The Mackay > 
System has invested a large sum in radio and if it 
is denied the use of radio to countries with which 
RCAC has circuits, its position in the international 
field, whether by cable or radio is in jeopardy.” 
i (R., p. 379; see also Appendix 4 hereto). 

Omissions From Findings Arbitrary and Capricious. 
The omissions from the findings of the Commission of 
material facts which appear undisputed on the record 
are, it is submitted, arbitrary and capricious. It is sub¬ 
mitted that numerous facts presented by the record, with¬ 
out any contradiction whatsoever, which facts are neces¬ 
sary in the determination of the issue, have been entirely 
omitted from the findings. These omissions render the 
entire findings arbitrary and capricious {infra, p. 51). 
These essential facts have been set forth in the preceding 
Part III of this brief and will merely be enumerated here. 
They are as follows: 

(1) That the applications being merely for modified 
use of existing frequencies, already licensed to Appellant 
by the Commission and by its predecessor, the Federal 
Radio Commission, would result in no additional crowd¬ 
ing of frequencies. 

(2) That the establishment of the additional circuit 
between the United States and Norway would involve no 
substantial additional facilities or substantial cost. 

(3) That Appellant proposes to offer to the public 
if granted a direct circuit with Norway, a modern, 




high-speed, efficient and thoroughly reliable radiotele¬ 
graph service. i 

| 

(4) That the proposed arrangements of Appellant 
with the Norwegian Administration as to rates, division 
of tolls, outpayments, and use of most modern equipment, 
are the same as the arrangements now in effect between 
that Administration and EC AC for the operation of 
ECAC’s monopolistic direct radiotelegraph circuit with 
Norway. 

i 

(5) That EC AC has a virtual monopoly in the field 
of direct radiotelegraph communication with mo$t of the 
principal countries of Europe, originally built up by 
means of exclusive cross licensing and patent agreements, 
and subsequently continued by means of entering into ex¬ 
clusive contracts or contracts asserted by it to be exclusive 
with foreign communications companies or governmental 
agencies. 

I 

i 

(6) That in 1935 EC AC was enjoined by a Federal 
court from the further assertion of the exclusive character 

I 

of these contracts in violation of the antitrust I laws of 

_ i 

the United States. 

i 

I 

_ i 

(7) That Norway is an important country in the for¬ 
eign radiotelegraph field and offers sufficient traffic for 
competing direct radiotelegraph circuits. 

i 

% 

i 

Background of Arbitrary and Capricious Action by 
Commission. It is the position of the Appellant that the 
findings of the Commission and the omission of findings 
are, on the basis of the record itself, arbitrary and 
capricious. The legal test of arbitrary and capricious 
findings and omissions from findings will be discussed 
in a subsequent section. It is important, howeveij, at this 
point to consider the background which in itself supplies 
the probable explanation for such treatment. | 

As pointed on pages 31-32, supra, on January £l, 1935, 
pursuant to Section 4(k) of the Communication^ Act of 
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1934, the Communications Commission submitted to Con¬ 
gress a recommendation for the permissive consolidation 
of telegraph companies upon application to the Commis¬ 
sion. (This report is printed as Appendix 2 to this brief.) 
Among the reasons assigned for the recommended legis¬ 
lation was that unity in dealings with foreign communica¬ 
tions companies and administrations would be desirable. 

Again on February 5,1935, the Communications Com¬ 
mission recommended to Congress legislation permitting 
the Communications Commission to deny applications for 
competing licenses to foreign points of communication, 
and to withdraw or suspend its approval of the operation 
of circuits for foreign communication previously 
approved. (This report is printed as Appendix 3 to this 
brief.) 

The applications in this case were filed in June, 1935. 
Hearings before the Telegraph Division of the Commis¬ 
sion terminated on January 28, 1936, and Congress in the 
meantime not having enacted the legislation recommended 
by the Communications Commission, the Telegraph 
Division on June 3, 1936, entered its order denying the 
applications in this case. Application for rehearing 
before the full Commission was made by Appellant on 
June 15, 1936. Eehearing “limited to oral argument’’ 
was granted on November 11, 1936, and oral argument 
was had on December 7, 1936. It was not until April 21, 
1937 that the Commission issued its order affirming the 
order of the Telegraph Division (Commissioners Payne 
and Walker dissenting). 

By its action the Commission has attempted to accom¬ 
plish by indirection a result (monopoly of radiotelegraph 
communications between the United States and foreign 
countries) which it apparently had previously believed 
could be accomplished only by direction of Congress. 

An examination of the decision and proceedings in 
this case, together with the Commission’s recommenda¬ 
tions to Congress on the subject of consolidation and on 
the right of the Commission to deny competing applica- 
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I « 

tions and even to withdraw its approval of Existing 
authorizations, clearly indicates a disposition on the part 
of the Commission to put into effect its recommendations 
to Congress, without the necessary empowering legis¬ 
lation. 


Indisputable Facts. 

i 

It is submitted that the principal material facts upon 
which the Commission should have based its decision are: 

I 

That the Appellant has asked leave merely to utilize 
frequencies already licensed to it; 

That the Appellant is in every way a qualified applicant 
to establish a direct radio circuit with the Administration 
of Telegraphs of Norway; 

That the Appellant has the technical facilities to estab¬ 
lish an efficient and modern direct radio telegraph circuit 
to Norway; 

I 

That the Appellant has entered into an arrangement 
with the Administration of Telegraphs of Norway pro¬ 
viding for the same division of tolls and the sAme out¬ 
payments as those applicable to the RCAC circuit to Nor¬ 
way which is now authorized by the Commission ;j 

That the Appellant is an integral part of the communi¬ 
cations system of The Mackay Companies, rendering, to¬ 
gether with Postal Telegraph landline system, j Mackay 
Radio and Telegraph Company (California) and The 
Commercial Cable Company, a general public communi¬ 
cations service throughout the United States And with 
foreign countries; i 

_i 

That the classes of service to be offered and ^;he rates 
to be charged for services by Appellant over tfie circuit 
to Norway are those which are shown in the filed and pub¬ 
lished tariff schedules of Appellant for telegraph service 
to Norway; . j 

That the Appellant and The Commercial Cable Com¬ 
pany and Postal Telegraph landline system are all oper¬ 
ating under a severe handicap in handling communications 
business with Norway due to the fact that the Norwegian 
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Administration, which is in control of the telegraphic com¬ 
munications of Norwav, favors the use of radio because 

v 7 

of its large financial interest in the tolls derived from radio 
communications from Norway to the United States; 

That at the present time RCA Communications, Inc., 
enjoys a monopoly of direct radiotelegraph communica¬ 
tions between the United States and Norway; 

That the Federal Radio Commission, acting under the 
Radio Act of 1927, repeatedly in its decisions and reports 
to Congress adopted as an administrative policy under 
that Act a policy of competition in communications be¬ 
tween the United States and foreign countries; 

That Congress, by the reenactment of the identical pro¬ 
visions relied upon by the Radio Commission, reaffirmed 
and reestablished that policy; 

That Appellant, in reliance upon the policy established 
by Congress, applied by the Federal Radio Commission, 
and reestablished and reaffirmed by the Congress, has in¬ 
vested millions of dollars in the development of stations, 
equipment and facilities which enable it to render an effi¬ 
cient telegraph service, and is consequently in a position 
to render a direct radiotelegraph service with Norway 
with the additional investment of only approximately 
$ 2 , 000 : 

That the denial of the application to establish the pro¬ 
posed direct radio telegraph circuit with Norway will have 
the effect of so limiting and destroying the ability of Ap¬ 
pellant and its associated companies to obtain traffic to 
and from Norway as to bring about eventually a complete 
monopoly in fact of all telegraph communications between 
the United States and Norway; 

That the monopoly of radiotelegraph communications 
between the United States and Norway which RCAC now 
has, and for many years past has had, is one of many 
monopolistic positions enjoyed by RCAC, with respect to 
radiotelegraph circuits between the United States and a 
number of foreign countries; 

That said monopolistic position was obtained and for 
a long time maintained through and by means of a series 
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of cross-licensing patent arrangements and exclusive traf¬ 
fic agreements; I 

That by reason of said monopolistic positioh of RCA 
and the means employed by it to perpetuate and main¬ 
tain said monopoly, Appellant for a long time was 
hindered and delayed, and for many years was prevented, 
in its efforts to establish radiotelegraph communication 
with a large number of foreign countries; j 

That on July 2,1935, the United States District Court 
for the District of Delaware entered a decree against RCA 
and RCAC enjoining them from the further assertion of 
the exclusive character of their contracts with foreign 
companies and governmental agencies, the purpose and 
intended effect of which will be defeated if the instant 
applications are denied; j 

That the only objections which have been raised to the 
establishment of the proposed circuit are those raised by 
opposing competitors whose traffic will be affected by addi¬ 
tional competition; j 

That Norway is an important country telegraphically 
and affords ample radio telegraph traffic for a competing 
circuit; and ! 

That the establishment of a competing direct radio tele¬ 
graph circuit between the United States and Norway will 
afford better service to the American public, j 

i 

B. 

Argument Upon the Law. 

| 

Scope of Court’s Review. 

Jurisdictional Statute. The case comes to this Court 

i 

under jurisdiction prescribed by Section 402 of the Com¬ 
munications Act of 1934. The nature and scope of review 

is defined in paragraph (e) of that section as follows: 

| 

• I 

i 

“At the earliest convenient time the court shall 
hear and determine the appeal upon the record 
before it, and shall have power, upon such record, 
to enter a judgment affirming or reversing the 

i j 

i 

. i 

l 
i 


I 
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decision of the Commission, and in event the court 
shall render a decision and enter an order revers- 
1 ing the decision of the Commission, it shall remand 
the case to the Commission to carry out the judg¬ 
ment of the court: Provided, however, That the 
review by the court shall he limited to questions 
of law and that findings of fact by the Commis¬ 
sion, if supported by substantial evidence, shall 
be conclusive unless it shall clearly appear that 
the findings of the Commission are arbitrary or 
capricious. The court’s judgment shall be final, 

! subject, however, to review by the Supreme Court 
of the United States upon writ of certiorari on 
petition therefor under section 240 of the Judicial 
Code, as amended, by appellant, by the Commis¬ 
sion, or by any interested party intervening in the 
appeal.” 

Of course, it is obvious from this provision that the 
Court is empowered to reverse the Commission on all 
questions of law. This leaves for discussion, first, the 
problem of the extent to which the Court may review the 
facts, and second, the problem of the distinction between 
questions of law and questions of fact involved; and as 
incidental thereto the problem of when findings of fact by 
the Commission are arbitrary or capricious. If such 
findings are not supported by substantial evidence, or if 
they are arbitrary or capricious, then, by the terms of the 
statute there is legal error. 

Extent of Court’s Power to Review Facts . It is pro¬ 
vided by Section 402(c) that upon appeal the Commis¬ 
sion shall file with the Court, among other things, “all 
papers and evidence presented to it upon the application 
involved. ” It is noted that by the above quoted language 
of Section 402(e) “the court shall hear and determine 
the appeal upon the record before it, and shall have 
power, upon such record y to enter a judgment affirming or 
reversing the decision.” (Italics ours). 

The court, in order to hear and determine upon the 
record before it, is empowered to examine the record for 
the purpose of determining if the findings of the Com- 


mission are not supported by substantial evidence or are 
arbitrary or capricious. It is submitted moreover that 
the statute goes further and empowers the Court to 
apply such facts as are disclosed by the record, to the 
extent that they have not been made the subject of find¬ 
ings by the Commission, in affirming or reversing the 
decision of the Commission. The language of the 
statute, while it does make the findings of faqt by the 
Commission conclusive, if supported by substantial evi¬ 
dence, and if neither arbitrary nor capricious, does not 
make such findings exclusive. 

It is submitted, therefore, that the Court, in reversing 
the Commission upon the record, may consider the 
material facts which have not been made the subject of 
any finding by the Commission. 

( 

In considering the question of whether dr not a 
court may consider material facts not made the subject of 
any finding by a quasi-judicial commission under a statute 
which provided that “the findings of the Commission as 
to the facts, if supported by testimony, shall * *!* be con- 
clusive 9 ’ (38 Stat. 719, 43 Stat. 939, 15 U.S.C.A.: Sec. 45), 
the Supreme Court, in Federal Trade Commission v. 
Curtis Publishing Co., 260 U. S. 568, said at page 580: 

“But as the statute grants jurisdiction to 
make and enter, upon the pleadings, testimony 
and proceedings, a decree affirming, modifying or 
setting aside an order, the court must hlso have 
power to examine the whole record and ascertain 
for itself the issues presented and whether there 
are material facts not reported by the' commis¬ 
sion. If there be substantial evidence relating to 
such facts from which different conclusions reason¬ 
ably may be drawn, the matter may be and 
ordinarily, we think, should be remanded to the 
commission—the primary fact-finding body—with 
direction to make additional findings, but if from 
all the circumstances it clearly appears that in the 
interest of justice the controversy should be 
decided without further delay, the court has full 
power under the statute so to do.” j 






While the Supreme Court, in the case of Federal 
Trade Commission v. Curtis Publishing Company, 
{supra) referred to the fact that the statute in the case of 
the Federal Trade Commission Act specifically gave the 
Court the power to affirm, modify or set aside an order, 
the provision of the statute under review in that case was 
only the provision that the findings of the Commission 
as to the facts, if supported by testimony, should be con¬ 
clusive. 

So far as we know the specific question has not been 
judicially determined under the Communications Act of 
1934. While there appears to be some language which 
might be pertinent in Federal Radio Commission v. Nelson 
Brothers Bond & Mortgage Co., 289 U. S. 266, the issue 
was not decided by that case. In that case the Court was 
considering primarily the question of whether or not the 
jurisdiction of the Court of Appeals was administrative 
or judicial. The Court used the following language: 

“The provision that the Commission’s finding 
of fact, if supported by substantial evidence, shall 
be conclusive unless it clearly appears that the 
findings are arbitrary or capricious cannot be 
regarded as an attempt to vest in the Court an 
authority to revise the action of the Commission 
from an administrative standpoint and to make 
an administrative judgment. A finding without 
substantial evidence to support it—an arbitrary 
or capricious finding—does violence to the law. It 
is without the sanction of the authority conferred. 
And an inquiry into the facts before the Commis- 
! sion, in order to ascertain whether its findings are 
thus vitiated, belongs to the judicial province and 
does not trench upon, or involve the exercise of, 
administrative authority.” (289 U. S. at pp. 276-7) 

If that language be taken as the criterion, it makes 
little difference, except perhaps from a philosophical 
standpoint, whether this Court reverse the Commission 
on the basis of facts in the record upon which no findings 
were made, whether it reverse the Commission for failure 
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i 

i 

to give weight to pertinent evidence before it, or whether 
it reverse the Commission because the failure; to con- 

i 

sider such facts was arbitrary or capricious. j 

Whether Findings Are Arbitrary or Capricious. Very 
definite tests of whether findings are arbitrary or 
capricious have been laid down by Federal courts. It 
will be noted that the words used in the statute are 
expressed in the alternative. The context is such as to 
apply the well settled rule that the word “or’j denotes 
the alternative. In other words, if the findings are either 
arbitrary or capricious they shall not be conclusive upon 
the Court. It is well settled that findings are arbitrary 
if they ignore the indisputable character of the evidence, 
if they refuse to consider pertinent evidence introduced, 
if they refuse to heed, or neglect to give weight to sub¬ 
stantial evidence. j 

In B. & 0. R. R. Co. vs. United States, 5 F. 8>upp. 929, 

i 

the Court said at page 931: 

“Therefore, here are raised the queries 
whether the order is supported by substantial 
evidence, and whether in arriving at its conclu¬ 
sions of fact the commission acted arbitrarily 
respecting the comparative potentialities of im¬ 
portant facts established, and/or by ignoring ‘the 
indisputable character of the evidence. ’ X. C. C. v. 
Louisville and Nashville R. Co., supra (227 U. S. 
88). To refuse to consider pertinent evidence intro¬ 
duced is arbitrary action. Chicago Junction Case, 
264 U. S. 258, 267, 44 S. Ct. 317, 68 L. Ed. 667. The 
distinction between refusal to heed, and 1 palpable 
neglect to give, substantial evidence the weight it 
manifestly carries, in casting up the affirniative and 
negative matters in the testimony, is immaterial— 
either is arbitrary. 9 9 i 

j 

And again at page 936: j 

“The doctrine that this court cannot question 
the conclusion at which the Commission arrives if 
that is sustained by substantial testimony follows 


i 

i 
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the presumption that the triers of fact have fairly 
considered all of the pertinent testimony offered by 
the parties, and, that, in so doing, have applied the 
same criteria in determining the probative quality 
and force of evidence from each side. When this 
presumption is negatived in the record, the rule 
must fail—otherwise it would be a shield for arbi¬ 
trary or inconsiderate action. ’ ’ 

The judgment in that case was affirmed by the Su¬ 
preme Court in United States v. B. <& 0. R. R. Co ., 293 
U. S. 454. 

In the Chicago Junction Case, 264 U. S. 258, 265, Mr. 
Justice Bkandeis, who delivered the opinion, said: 

' “To refuse to consider evidence introduced or 
to make an essential finding without supporting 
evidence is arbitrary action.” 

Apply these tests to the findings of the Commission 
in the instant case. These findings have been reviewed 
in the foregoing section of the argument upon the facts. 
We shall not review that discussion here. We submit, 
however, that in the light of that discussion the findings 
ignore fundamental principles and are arbitrary on the 
basis of every criterion prescribed by the courts. 

Public Interest, Convenience or Necessity. 

Section 307 (a) of the Communications Act is as fol¬ 
lows: 

“The Commission, if public convenience, inter¬ 
est or necessity will be served thereby, subject to 
the limitations of this Act, shall grant to any appli¬ 
cant therefor a station license provided for by this 
Act.’ ’ 

Section 309 (a) of the Communications Act of 1934 is 
as follows: 

“If upon examination of any application for a 
station license or for the renewal or modification 
of a station license the Commission shall determine 
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that public interest, convenience, or necessity would 
be served by the granting thereof, it shall* authorize 
the issuance, renewal, or modification thereof in 
accordance with said finding. In the event the Com¬ 
mission upon examination of any such application 
does not reach such decision with respect thereto, 
it shall notify the applicant thereof, sh^ll fix and 
give notice of a time and place for hearihg thereon, 
and shall afford such applicant an opportunity to 
be heard under such rules and regulations as it may 
prescribe.’ 9 j 


These provisions supply the basic jurisdiction of the 
Commission in the instant case. ! 

j 

Construction Subject to Review. That the construction 
to be placed upon this statutory grant of power to the 
Commission is a question of law and subject to judicial 
review cannot be questioned. In construing a similar 

l 

statute in Federal Trade Commission vs. Gratz , 253 XL S. 
421, the Supreme Court said at page 427: 

4 ‘The words ‘unfair methods of competition’ are 
not defined by the statute and their exact meaning 
is in dispute. It is for the courts, not the Commis¬ 
sion, ultimately to determine as a matter of law 
what they include. ’ 9 \ 


In a very recent decision of the Supreme Court of the 
United States, Bogardus vs. Commissioner of Internal 
Revenue , No. 15, decided November 8, 1937, (J58 Sup. Ct. 
Rep. 61, at page 64) the court said: ! 

I 

j 

“The Board of Tax Appeals concluded that, 
from a careful consideration of all the evidence, 
‘the payments made by Unopco to the petitioners 
and others were additional compensation in con¬ 
sideration of services rendered to Universal and 
were not tax-free gifts.’ This, as we recently have 
pointed out, is ‘a conclusion of law of at least a 
determination of a mixed question of law and fact. 
It is to be distinguished from findings of primary, 
evidentiary or circumstantial facts. It is subject 
to judicial review and, on such review, the court 
may substitute its judgment for that ol the board.’ 


; 
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Helvering v. Tex-Penn Oil Co., 300 U. S. 481, 491; 
Helvering v. Rankin, 295 U. S. 123, 131. If the 
conclusion of the Board be regarded as a deter¬ 
mination of a mixed question of law and fact, it 
has, as we shall presently show, no support in the 
primary and evidentiary facts. The ultimate deter¬ 
mination, therefore, should be overturned, under 
the doctrine of Helvering v. Rankin, supra, as a 
matter of law. ’’ 

As to this particular statute the same conclusion is reached 
in Federal Radio Commission vs. Nelson Bros. Bond and 
Mortgage Company, 289 U. S. 266. In that case, the Court 
said at page 276: 

i . “Whether the Commission applies the legisla¬ 
tive standards validly set up, whether it acts within 
the authority conferred or goes beyond it, whether 
its proceeding satisfies the pertinent demand of due 
process, whether, in short, there is compliance with 
the legal requirements which fix the province of the 
Commission and govern its action, are appropriate 
questions for judicial decision, these are questions 
of law upon which the Court is to pass . 9 9 

Again at page 283: 

i ‘ ‘ The concern of the Congress was with the in¬ 
terests of the people,—that they might have a 
i reasonable equality of opportunity in radio trans- 
! mission and reception, and this involved an 
equitable distribution not only as between zones 
but as between States as well.” 

And again at page 285 : 

i ‘ ‘ In granting licenses the Commission is re¬ 
quired to act ‘as public convenience, interest or 
necessity requires’. This criterion is not to be in¬ 
terpreted as setting up a standard so indefinite as 
to confer an unlimited power . 9 9 

See also C. & 0 . Railroad vs. United States, 283 
U. S. 35. 

The Disjunctive. It is to be noted that the words 
“public interest, convenience or necessity” are expressed 
in the disjunctive; and that consequently if any one of the 
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i 

I 

i 

three elements appear, it is the duty of the Commission 
to grant the application. The rule that the wojrd “or” 
denotes alternative in the sense, either this or thqt, in the 
absence of a clear intent to the contrary, is so well settled 
as to require no discussion. See 46 C. J. 1124 a|nd cases 
cited. : 

i 

Congressional Intent Indicated By Reenactment. The 
controlling provisions of the statute, Section^ 307(a), 
309(a) and 313 of the Communications Act of J934 con¬ 
stitute re-enactment of the first paragraph of Section 9, 
first paragraph of Section 11, and Section 15 of the Radio 
Act of 1927, respectively. 44 Stat. 1166, 1167, ^168. By 

I 

virtue of that fact, Congress by the passage of the Com¬ 
munications Act of 1934 adopted the construction placed 
upon those provisions by the body previously adminis¬ 
tering them. 

j 

i 

Congress Intended That Act Be Construed to Prevent 
Monopoly. We have already pointed out that the 
applicable provisions of the Communications Aqt of 1934 
were reenactments of the same provisions in the Radio 
Act of 1927. The latter statute had been construed for 
many years by the Radio Commission prior to the reenact¬ 
ment of the present Act. In its report to Congress, made 
pursuant to Section 3 of the Radio Act of 1927, for the 
year ended June 30,1928, the Radio Commission used the 
following language at page 30: 

“The commission, in making the foregoing de¬ 
cisions, adopted the following principle for its own 
guidance: j 

That competitive service be established where 
there are competing applications, or an appli¬ 
cation or applications to compete with already 
established service, and that in the grant qf compet¬ 
ing license fairness of competition be established, 
except that as to an isolated country, which, in the 
judgment of the commission, will not afford suf¬ 
ficient business for competing wireless lines, only 
one grant of license shall be made, preferably the 
first application in priority.” 


i 

i 

i 
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In its report to Congress for the period ended Novem¬ 
ber 1, 1929, the Radio Commission used the following 
language, at page 42: 

“* * * commission can not lend itself to 
i the creation of a monopoly in radio communication. 
While it is true that wire companies will preserve 
competitive conditions in the communication field, 
the commission should, so far as station bands are 
available, bear in mind the desirability of fostering 
a healthy competition between radio services. ’ ’ 

Congress by the reenactment of the provisions of the 
Radio Act of 1927, adopted the construction placed upon 
those provisions by the previous administrating body, in 
this case the Radio Commission. 

In United States vs. Cerecedo Hermanos Y Compania, 
209 U. S. 337, the Supreme Court applied to the construc¬ 
tion of the Tariff Act of 1901 the previous administrative 
constructions placed upon a similar provision in the Tariff 
Act of 1875. In deciding the case the Court said at page 
339: 


11 And we have decided that the re-enactment by 
Congress, without change, of a statute which had 
previously received long continued executive con¬ 
struction, is an adoption by Congress of such con¬ 
struction. ’ ’ 

In New York, N. H. <& H. R.R. Co. v. Interstate Com¬ 
merce Commission, 200 U. S’. 361, the Court applied the 
same rule. The following is taken from the opinion of 
the Court beginning on page 402: 

“We make this concession because we think we 
are constrained to so do, in consequence of the 
familiar rule that a construction made by the body 
charged with the enforcement of a statute, which 
construction has long obtained in practical execu¬ 
tion, and has been impliedly sanctioned by the re¬ 
enactment of the statute without alteration in the 
particulars construed, when not plainly erroneous, 
must be treated as read into the statute . 9 ’ 
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Again in interpreting the provisions of the Tariff Act 
in National Lead Co. v. United States, 252 U. S. 140, the 
Court said at page 146: j 

“The re-enacting of the drawback provision 
four times, without substantial change, while this 
method of determining what should be paid under 
it was being constantly employed, amounts to an 
implied legislative recognition and approval of the 
executive construction of the statute * * *; for Con¬ 
gress is presumed to have legislated with knowl¬ 
edge of such an established usage of an executive 
department of the government. ’ ’ j 

i 

The same rule was applied to the interpretation of the 
income tax statute in Heiner v. Colonial Trust Co., 275 
U. S. 232, in which the Court used this language at page 
235: j 

“It is not without weight that the Treasury 
Department from the beginning has consistently 
collected income tax from lessees of Indian oil 
lands running into vast amounts. If this was con¬ 
trary to the intention of Congress it is reasonable 
to suppose that this practice of the Department 
would have been specifically corrected in some of 
the revisions of the laws taxing income in 1917, 
1919, 1921, 1924, or 1926.” i 

I 

To the same effect, United States v. Falk & Bro., 204 

_ j 

U. S. 143, and Komada & Company v. United States, 215 
U. S. 392. ! 

The Appellant, being a recognized carrier with ade¬ 
quate facilities, requiring no new frequencies, possessing 
all the necessary requirements for the establishment of a 
competing service, applied for permission to establish a 
competing service, competitive to the only direct telegraph 
circuit between the United States and one of the important 
countries of the world. Norway is not an isolated country. 
It affords more business for each of two competitors than 
is presently available between many points with which 
service has been already established. The decision of the 


i 
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Commission is therefore specifically and directly con¬ 
trary to the intention of Congress expressed by the reen¬ 
actment of the provisions previously administered by the 
Radio Commission. 

The intention of Congress that the Commission should 
not “lend itself to the creation of a monopoly in radio 
communication’ ’ as set forth in the Annual Report of the 
Federal Radio Commission to Congress for the period 
ended November 1, 1929, is made even more emphatic by 
the enactment of Section 602 (d) of the Communications 
Act of 1934, making the Commission an enforcement 
agency for certain provisions of the antitrust laws. 

The administrative interpretation of the Radio Com¬ 
mission was adopted by Congress in its reenactment of 
the Radio Act of 1927 into Title III of the Communica¬ 
tions Act of 1934; and the failure of the Federal Com¬ 
munications Commission to apply that interpretation as 
so adopted was, in itself, error. 

Public Interest Requires Competition. Although, as 
we shall later point out, the laws of the United States 
with reference to restraints and monopolies are made 
specifically applicable to the interpretation of the Com¬ 
munications Act, it seems apparent that even in the 
absence of that provision, the requirement of public 
interest, convenience or necessity, in itself, requires com¬ 
petition. Since the origin in England in the 13th Century 
of statutes for the prevention of restraints and 
monopolies, competition has been regarded as within the 
public interest as a basic principle of common law. To 
cite the cases in which contracts in restraint of trade have 
been held illegal at common law would only serve to 
consume space. The relationship between public interest 
and freedom of competition is so thoroughly discussed 
both from the historical and legal theory point of view 
by Chief Justice White in the Standard Oil case, that we 
need only refer to that decision. Standard Oil Company 
of New Jersey v. United States, 221 U. S. 1. See also 
B. & 0. Telegraph Co. v. Western Union , 24 Fed. 319, 
decided in 1884. 
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That public interest when used in a statute denotes 
the preservation of competition has been held in innumer¬ 
able cases. Under the Federal Trade Commisbion Act, 
the existence of public interest is made a prerequisite to 
the Section 5 jurisdiction of the Federal Trade Commis¬ 
sion. In the interpretation of that statute the necessity 
for unrestrained competition has been repeatedly held 
to constitute a sufficient basis of public interest. Toledo 
Pipe-Threading Machine Co. v. Federal Trade Commis¬ 
sion, 11 Fed. (2d) 337; Federal Trade Commission v. 
Wallace, 75 Fed. (2d) 733; Federal Trade Commission v. 
Walkers New River Mining Co., 79 Fed. (2d) 457j; Federal 
Trade Commission v. R. F. Keppel & Bro., Inc., 291 U. S. 
304. 

See also: 

Federal Trade Commission v. Raladam Co., 283 
U. S. 643; i 

Temple Anthracite Coal Co. v. Fedetal Trade 
Commission, 51 Fed. (2d) 656; 

Flynn & Emrich Co. v. Federal Trade\ Commis¬ 
sion, 52 Fed. (2d) 836; ! 

Federal Trade Commission' v. Paramownt 

I 

Famous-Lasky Corporation, Adolph Zukor, 
and Jesse L. La-sky, 57 Fed. (2d) 152; 

V. Vivaudon, Inc. v. Federal Trade Commission, 
54 Fed. (2d) 273; j 

International Shoe Co. v. Federal Trdde Com¬ 
mission, 280 U. S. 291; j 

Federal Trade Commission v. Kle$ner, 280 
U. S. 19. 

In Toledo Pipe Threading Machine Co. v}. Federal 
Trade Commission, supra, the Court said (11 Fed. (2d) at 
page 343): ! 

“As to practices or contracts which were in 
direct restraint of trade, the public interest was 
necessarily involved, unless the matter was too 
trifling. * * * In such a case, the conclusion of 
public interest follows as a matter of l^w, and a 
special finding to that effect would havfe no pur¬ 
pose.’ ’ 


% 


i 


i 
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As to the application of the anti-trust laws generally, 
in The Sugar Institute, Inc . et al. v. United States of 
America , 297 U. S. 553, the Supreme Court said at page 
597: 

“The restrictions imposed by the Sherman Act 
are not mechanical or artificial. * * * They are 
aimed at contracts and combinations which ‘by 
i reason of intent or the inherent nature of the 
contemplated acts, prejudice the public interests 
by unduly restraining competition or unduly ob¬ 
structing the course of trade\” 

It is submitted that at common law and under the 
statutes, the protection and fostering of competition are, 
as a matter of law, essential to “public interest”. 

Competition Expressly Safeguarded by Communications Act. 

Congress left no doubt that there must be a preserva¬ 
tion of competition in administering the Communications 
Act of 1934. To insure this, the Act contained specific 
provisions intended to safeguard competition in the field 
of foreign and domestic communication. These provi¬ 
sions appear in Sections 313 and 314 of the Act. Section 

0 

313 specifically declares that— 

“All laws of the United States relating to unlawful 
restraints and monopolies and combinations, con¬ 
tracts, or agreements in restraint of trade are 
hereby declared to be applicable to * * * interstate 
or foreign radio communications.” 

Section 2 of the so-called Sherman Antitrust Act (Act 
of July 2, 1890, 26 Stat. 209) provides as follows: 

“Every person who shall monopolize or attempt to 
monopolize, or combine or conspire with any other 
person or persons, to monopolize any part of the 
! trade or commerce among the several States, or 
with foreign nations, shall be deemed guilty of a 
misdemeanor * * *”. (Italics ours.) 

On the basis of its own decision, the Commission has 
sanctioned a monopoly in RCAC of a part of foreign 
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commerce. Certainly communication by radio with, for¬ 
eign countries is a part of commerce within the meaning 
of the Sherman Act; and when the Communications Com¬ 
mission by its decision confirmed that monopoly, it did so 
in violation of Section 313 of the Act of its jurisdiction. 
By the Commission’s own findings the overwhelming per¬ 
centage of all telegraph communication between the 
United States and Norway is by radio. By the facts dis- 
closed and undisputed on the record, RCAC, by virtue of 
its only direct circuit to Norway, handles approximately 
all of the radiotelegraph communications between the 
United States and Norway. 

By the monopolization of radiotelegraph communica¬ 
tion that carrier has monopolized a part of commerce with 
foreign countries wfithin the meaning of the Sherman Act. 
In the Standard Oil case, supra, the Supreme (pourt said 
(221 U. S. at page 61): j 

“The commerce referred to by the vfords ‘any 
part’, construed in the light of the manifest 
purpose of the statute, has both a geographical 
and a distributive significance; that is, it includes 
any portion of the United States and any one of 
the classes of things forming a part of interstate 
or foreign commerce.” ; 

i 

i 

i 

The fact that there may be more or less competition 
by cable routes does not change the requirement that 
there shall be no monopoly of radiotelegraph communica¬ 
tions. Cables are no more a segment of this part of 
commerce in the sense used in that Act, than bituminous 
coal would be a segment of the part of commerce in- 

I 

volved in an anthracite monopoly. In O’Ealloran v. 
American Sea Green Slate Company, 207 Fed. 187, in 
considering a monopoly of a certain type of slate the 
Court said at page 194: I 

“It is unquestionably true that sea ^reen slate 
has met and meets and will meet in competition 
black slate from Pennsylvania and Maine and 

i 

i 

i 

i 


i 

i 
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other places, and also a variety of other roofing 
materials, and that such competition will more or 
less affect and have to do with determining the 
price at which the sea green slate must be sold. 
This may have to do with the question of damages; 
but as it appears that sea green slate has a quality 
and a demand peculiar to itself, I am unable to see 
that the supply of black slate has much, if any¬ 
thing, to do with determining the legality or ille¬ 
gality of this combination. Is trade or commerce 
in this article among the several states restrained 
unreasonably, or may or will it be so restrained, 
by the operations of this combination is the crucial 
inquiry . 9 9 

The same point was considered in Lee Line Steamers, 
Inc., v. Memphis, Helena & Rosedale Packet Co., 277 
Fed. 5. That case involved a contract for the division of 
freight tonnage between two Mississippi River lines. 
In stating the case, the Court said at page 7: 

“It appears from the complaint that neither 
party had before the agreement in question made 
more than two round trips per week; that the river 
lines were in competition with steam interstate 
railroads for the handling of passengers and 
freight between the points served by the steamer 
lines, the railroad routes being shorter than the 
river routes, and the former maintaining ‘dailv 
steam railroad freight and passenger service, with 
which the boats of the complainant and defendant 
were in competition . 9 9 9 

On the same page the Court quoted from the decision 
of the District Court in part as follows: 

“This combination had a monopoly of the 
freight traffic. Such a contract, so resulting, is, in 
and of itself, an undue restraint of trade and inter¬ 
ference with the free movement of such commerce, 
and is prejudicial to the public interest * * *. The 
establishment of a complete monopoly in trans¬ 
portation in interstate commerce, between given 
points, certainly cannot be justified .’ 9 
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The decision of the District Court was adopted by the 
Circuit Court of Appeals with “elaboration”, in part as 

follows: I 

i 

i 

“Although a natural inference that the parties 
contemplated a continuing agreement to inonopolize 
is raised not only by the express provision for 
renewal of agreement, but by the allegation of 
the complaint that contracts of the same nature 
had been in existence between these sakne parties 
since the year 1909, it is enough to demonstrate 
the invalidity of the agreement that during at least 
the year in question a complete monopoly of ex¬ 
isting facilities for freight river traffic between the 
points named was effected, not only potentially, but 
actually and intentionally. * * * Plainly; the rights 
of the public were set entirely to one side, and it 
was left to the mercies of the combination. Against 
this situation allegations of good motives and in¬ 
tentions are futile. * * * The record leaves no 
room for the application of the so-called ‘rule of 
reason’ as validating the agreement; nor is there 
anything to suggest that the arrangement in ques¬ 
tion was justified as a reasonable protection against 
destructive rate wars.” (Italics ours.) (Page 9) 

I 

I 

In the anthracite coal cases there is no indication that 
the competition of other types of coal was raised as a 
defense. . It is fair to assume, however, that the existence 
of such competition is a fact of such common! knowledge 
that the courts would give it judicial notice. The point 
seems to have been at least impliedly considered in 
United States v. Lehigh Valley R. R. Co., 254 U. S. 255, in 
which the Court specifically held that the monopolization 
of a portion of the anthracite coal supply constituted an 
“actual monopolization of a part of such trhde or com¬ 
merce.” The Court said at page 270: j 

! 

“The area of the anthracite territory is so re¬ 
stricted that to thus obtain control of; the supply 
of such coal on a great system of railway (the 
amount transported exceeded one-fifth of the entire 
production of the country for the year before this 
suit was commenced) by a combination of corpora- 


i 
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tions, such as we have here, and by such methods 
as we have seen were employed, effected a restraint 
of trade or commerce among the several states, and 
constituted an attempt to monopolize and an actual 
monopolization of a part of such trade or commerce 
in anthracite coal, clearly within the meaning of 
the first and second sections of the Anti-Trust Act 
as they have frequently been interpreted by this 
court . 9 ’ 

See also United States v. Reading Co., 226 U. S. 324 and 
United States v. Delaware, Lackawanna & Western R. R. 
Co., 238 U. S. 516. ' 

In the communication field, in United States Telephone 
Company v. Central Union Telephone Company, 202 Fed. 
66, contracts for exclusive transmission of long distance 
telephone messages originating with one company over 
the lines of another were held to be illegal as “ tending 
to unlawful trade monopoly.’’ No consideration was 
given in this decision to the competition of telegraph or 
the mails. As to the relationship of various means of 
communication and their effect upon the public, the Court 
said at page 71: 

“ A long-distance telephone service is not neces¬ 
sarily reasonably adequate just because it reaches 
the city or district of residence of the person with 
whom communication is desired. A railroad serv¬ 
ice may be beyond criticism if all passengers and 
freight are delivered at one station in a city, from 
which station the passengers go their several ways, 
and to which station consignees come for their 
freight; a telegraph service may be complete if the 
messages reach over the wire only one central office, 
from which they are distributed by other means; 
but in telephone communication the ultimate thing 
sought is personal conversation, and a long-dis¬ 
tance telephone service has not reached its full 
usefulness until the user, in one place, can talk 
directly with the residence or place of business of 
the telephone users in another place. It is not 
now important where the line will be drawn in de¬ 
termining what is reasonably adequate service. 
That will depend upon many conditions, some of 
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which cannot be foreseen. It is enough t6 say that 
where a local telephone company contracts that it 
will not send or receive any long-distance mes¬ 
sages, excepting in co-operation with one specified 
long-distance company, it thereby abdicates its 
power to give a service which may turn out to be 
clearly within any proper definition of ‘reasonably 
adequate \ ’ 9 j 

It is submitted that the monopolization of qne means 
of communication, namely, radiotelegraph between given 
points, constitutes a monopoly of a part of commerce 
within the meaning of the Sherman Law; and that the 
ineffective competition of indirect cable communication 
or the futile competition of indirect radiotelegraph com¬ 
munication does not remove such monopolization from 
the operation of the antitrust laws. j 

By reenactment after declaration of this identical pol¬ 
icy by the Radio Commission ( supra , p. 56), the Congress 
intended that the Commission should not lend itself to the 

l 

establishment or maintenance of a monopoly iq radiotele¬ 
graph services. 

The failure of the Commission to give effect to all 

laws of the United States relating to unlawful restraints 

• • • W 

and monopolies in interstate or foreign communications, 
as prescribed in Section 313 of the Communications Act, 
was error. 

i 

I 

I 

I 

Error to Base Decision on Preamble of Act. 

The Commission has based its decision in; part upon 
Section 1 of the Communications Act of 1934 (R., p. 1278). 
It is submitted that such a basis for the decision is error. 
Section 1 of the Communications Act sets forth the pur¬ 
poses of the Act. In other words, it is in the fiature of a 
preamble. In fact in the communications field it bears 
a very marked resemblance to the preamble to the Con¬ 
stitution. j 

Preamble Does Not Enlarge Specific Provisions. 
That a preamble does not enlarge the scopd of specific 
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provisions is well settled. In Jacobson vs. Massachu¬ 
setts, 197 U. S. 11, the Supreme Court said at page 22: 

“We pass without extended discussion the sug¬ 
gestion that the particular section of the statute 
of Massachusetts now in question (§ 137, c. 75) 
is in derogation of rights secured by the pre¬ 
amble of the Constitution of the United States. 
Although that preamble indicates the general pur¬ 
poses for which the people ordained and estab¬ 
lished the Constitution, it has never been regarded 
as the source of any substantive power conferred 
on the government of the United States, or on any 
of its departments. Such powers embrace only 
those expressly granted in the body of the Con¬ 
stitution, and such as may be implied from those 
so granted. Although, therefore, one of the de¬ 
clared objects of the Constitution was to secure 
the blessings of liberty to all under the sovereign 
jurisdiction and authority of the United States, no 
power can be exerted to that end by the United 
States, unless, apart from the preamble, it be found 
in some express delegation of power, or in some 
power to be properly implied therefrom. I Story, 
Const. § 462.” 

Again in United States vs. Boyer, 85 Fed. 425, at 430, 
is the following: 

“Mr. Justice Story, in his work on the Consti¬ 
tution (section 462), says: 

‘And here we must guard ourselves against 
an error which is too often allowed to creep into 
the discussions upon this subject. The preamble 
never can be resorted to, to enlarge the powers 
confided to the general government, or any of its 
departments, it cannot confer any power per se. 
It can never amount, by implication, to an en¬ 
largement of any power expressly given. It 
can never be the legitimate source of any im¬ 
plied power, when otherwise withdrawn frofia the 
constitution. * * * ’ ”. 

Specific Provisions Not Enlarged by General Pro¬ 
visions . But even if we disregard the fact that Section 1 
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is merely the statement of purpose and in the ^ature of a 
preamble, it is still not applicable in the instant case. 
It is the well settled rule that general provisions in a 

statute do not enlarge specific provisions. ! 

In Townsend vs. Little, 109 U. S. 504, the rule is stated 

i 

as follows, at page 512: j 

| 

‘ ‘ According to the well-settled rule, that general 
and specific provisions, in apparent contradiction, 
whether in the same or different statutes, and with¬ 
out regard to priority of enactment, ipay subsist 
together, the specific qualifying and supplying 
exceptions to the general, this provision for the 
execution of a particular class of deeds is not con¬ 
trolled by the law of the territory requiring deeds 
generally to be executed with two witnesses. Pease 
v. Whitney, 5 Mass. 380; Nichols v . Bertram, 3 
Pick. 342; State v. Perrysburg, 14 Ohio St. 472; 
London, etc., Ry. v. Wandsworth Board of Works, 
L. R. 8 C. P. 185; Bish. Writ. Laws, § l|l2a. • * • ’ ; ’ 

And again in United States vs. Chase, 13£> U. S. 255, 
the Supreme Court said at page 260: j 

I 

“It is an old and familiar rule that ‘where there 
is, in the same statute, a particular enactment, and 
also a general one, which, in its most comprehen¬ 
sive sense, would include what is embraced in the 
former, the particular enactment must be operative, 
and the general enactment must be taken to affect 
only such cases within its general language as are 
not within the provisions of the particular enact¬ 
ment. J Pretty v. Solly, 26 Beavan^ 610, per 
Romilly, M. R.; State v. Comm’rs of Railroad 
Taxation, 37 N. J. Law, 228. This rule applies 
wherever an act contains general provisions and 
also special ones upon a subject which, standing 
alone, the general provisions would include. 
Endlich on the Interpretation of! Statutes, 
560. * * \” 

! 

The general character of Section 1 cannot be ques¬ 
tioned. The provisions of the Act applicable to this case 

I 

i 

i 


i 
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are specific. In applying the general provision in the deci¬ 
sion of the instant case, the Commission erred as a matter 
of law. 

The Commission Erred in Basing Decision upon Section 319. 

The Commission based its decision, in part, upon Sec¬ 
tion 319 of the Communications Act of 1934. That section 
has absolutely no connection with the matter before the 
Commission in the instant case. The section is so long 
that we shall not burden this text with it. That section 
relates only to applications for construction permits for 
radio stations. The stations operating the frequencies, 
application for the modified use of which are here in¬ 
volved, were already constructed and in operation and 
no Section 319 application was in any sense involved. 
Reliance upon the provisions of that section, therefore, 
constituted an error in law. 

s 

* The Commission Erred in Basing Decision upon Section 214. 

The Commission based its decision in part upon Sec¬ 
tion 214 of the Communications Act. That section ap¬ 
pears in Title II of the Communications Act of 1934 which 
applies to physical lines. It specifically applies to the con¬ 
struction of new lines and operation over them. We are 
unable to see what possible connection there may be be¬ 
tween Section 214 and radio. If the Commission had in 
mind that the words ‘‘ present or future public convenience 
or necessity” are similar to words used in the Interstate 
Commerce Commission Act, and that ^n turn two of these 
words are the same as used in Sections 307 and 309, and 
that therefore the Communications Commission should 
apply decisions of the Interstate Commerce Commission 
to the instant case, even this devious course of reasoning 
is not applicable. 

Disregarding the fact that Section 214 of the Act ap¬ 
plies only to the establishment or an extension of lines 


69 



of physical equipment where the rate structure inight be 
seriously affected by unnecessary increases of invest- 
ments in physical property, as contrasted with this case 
in which no considerable investment is involved, and dis¬ 
regarding the fact that the provision in the Interstate 
Commerce Act is administered co-existent with permissive 
consolidation, and disregarding the fact that that section 
was written into the Interstate Commerce Act after a 
completely competitive national system of railrpads had 
already been constructed—the decisions under the Inter¬ 
state Commerce Act are still contrary to the view taken 
by the Communications Commission in this case. 

In the case of C. & 0. Railroad vs. United States, 283 
U. S. 35, the question of granting extension of lines into 
three counties only of West Virginia was being con¬ 
sidered. The Commission granted extensions involving 
a proposed cost of approximately $17,500,000, basing 
its certificate of convenience and necessity upofi the fact 
that it would enable the Norfolk & Western to compete 
with the C. & O. for westbound traffic and would assure 

I 

operators in the territory competitive service to the 
West. In sustaining the Interstate Commerce; Commis¬ 
sion, the Supreme Court said at page 42: ! 

“Undoubtedly the purpose of these provisions 
is to enable the Commission, in the interest of the 
public, to prevent improvident and unnecessary 
expenditures for the construction and operation of 
lines not needed to insure adequate service. In 
the absence of a plain declaration to that; effect, it 
would be unreasonable to hold that Congress did 
not intend to empower the Commission to author¬ 
ize construction of new lines to provide for shippers 
such competing service as it should find to be con¬ 
venient or necessary in the public interest. In¬ 
deed Sec. 5 (4) of the Act (49 U.S.C.A. § 5(a), 
authorizing the Commission to adopt a pl&n for the 
consolidation of railway properties into a limited 
number of systems, clearly discloses a policy on the 
part of Congress to preserve competition among 
carriers. It provides: ‘ In the division of buch rail- 

I 

I • 
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ways into such systems under such plan, competi¬ 
tion shall be preserved as fully as possible and 
wherever practicable the existing routes and chan¬ 
nels of trade and commerce shall be maintained. ’ 
And the Commission has recognized the advantages 
of competitive service to shippers especially in 
respect of a diversified car supply for the shipment 
of coal and lumber; it suggests the possibility of 
failure of operation from various causes, that under 
some circumstances competition operates to stimu¬ 
late better service and that reasonable competition 
may be in the public interest. Construction of Lines 
in Eastern Oregon, 111 I. C. C. 3, 37. Construction 
of Line by Wenachee Southern By., 90 I. C. C. 237, 
257.” 

If the Interstate Commerce Commission was justified 
in granting a certificate of convenience and necessity for 
the extension of rail lines involving a cost of $17,500,000 
to afford a competing service out of three counties in 
West Virginia, in the light of the then existing competi¬ 
tion in all important trunk line service, how, even if we 
regard the controlling provision involved in this issue as 
influenced by the interpretations of the Interstate Com¬ 
merce Commission, can the Communications Commission 
deny direct competition of one single competitor in di¬ 
rect radiotelegraph circuits between the countries of the 
importance of the United States and Norway? 

From any point of view the Commission erred in bas¬ 
ing its decision upon Section 214 of the Act. 

Discriminatory Treatment. 

Nearly every basis given by the Commission in its de¬ 
cision (R., p. 1269) for the denial of opportunity to the 
Appellant to compete with the direct radio telegraph 
circuit of RCAC between the United States and Norway 
is applicable equally to the operation of RCAC under its 
licenses. 
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The establishment of the RCAC circuit resulted in 
“a mere shift of traffic from existing carriers”. | It “sub¬ 
stantially improved” the position of (RCAC) “as a 
competitor” of the then existing cable companies. It 
resulted in “a re-distribution of traffic among existing, 
competing carriers”. By the substantial diversion of 
traffic from the cable carriers it caused “the enrichment 
of the Norwegian Administration”. It resulted in “a 
decrease in the total revenues accruing to the American 
carriers as a whole”. It imposed “increased expense 
upon” “the American communications system as a 
whole”. It resulted in giving to the Norwegian Adminis¬ 
tration the choice of competing circuits with th£ natural 
expectation that 4 £ it would favor that circuit f rOm which 
it would derive the greater financial advantage”. The 
RCAC contract provided “no safeguard against the exac¬ 
tion of terms from other American carriers less favorable 
to the American carriers and more favorable to the 

i 

Norwegian Administration”. The possibility of change 
in payouts under the RCAC contract, thus. affecting the 
division of tolls, is the same as under the agreement of 
Appellant. 

The Commission has subjected one communications 
carrier to treatment different from that whiOh it has 
accorded to another member of that class. Such action 

I 

denies due process and is arbitrary and capricious. 

Mr. justice Field stated in Soon Ring v. Crowley, 113 
U. S. 703: j 

i 

i 

i 

‘‘ The discriminations which are open to objec¬ 
tion are those where persons engaged in!the same 
business are subjected to different restrictions, or 
are held entitled to different privileges under the 
same conditions.” 

In Tick Wo v. Hopkins, 118 U. S. 356, the Court said: 

“ Though the law itself be fair on its j face, and 
impartial in appliance, yet, if it is applied and 
administered by public authority with an evil eye 
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and an unequal hand, so as to practically make 
unjust and illegal discriminations between persons 
1 in similar circumstances, material to their rights, 
the denial of equal justice is still within the pro¬ 
hibition of the constitution.” 

To the same effect: 

The United States v. Yount, 267 Fed. 863; 

Barhier v. Connolly, 113 U. S. 27, 31; 

Giozza v. Tierngn, 148 U. S. 657. 

See also: 

Louisville <fc Nashville R. R. Co. v. Railroad Com¬ 
mission of Alabama, 191 Fed. 757, 767; 

Bobbins v. City of Los Angeles, 195 U. S. 223; 

Leeper v. Texas, 139 U. S. 462; 

Hayes v. Missouri, 120 U. S. 68; 

Heinz v. Clarendon Levy District, 264 Fed. 127. 


Conclusion. 

The decision under review has denied to a fully 
qualified carrier authorization to use frequencies already 
licensed to it to establish a direct radiotelegraph circuit 
to the important country of Norway. If the modifications 
of existing licenses were granted, there would be estab¬ 
lished for the first time competition with the only direct 
telegraph circuit now existing between the United States 
and Norway. The only such existing direct circuit is 
operated by another public service carrier, a carrier 
which occupies a monopolistic position in the field of 
radiotelegraph communication with most of the European 
countries, and a carrier which is now under injunction of 
a Federal Court prohibiting the maintenance of that 
monopoly by contractual means. The effect of the deci¬ 
sion under review is to perpetuate the monopolistic posi- 
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I 

tion of that carrier through the processes of another 
Governmental agency. I 

• I 

In arriving at the decision under review, th^ Commis¬ 
sion has given arbitrary treatment to the ‘ * comparative 
potentialities of important facts”, has neglected to give 
any consideration or weight to substantial evidence and 
has ignored and refused to consider pertinent; evidence. 
In arriving at the decision under review, the Commission 
has applied its own policy, previously recommended by 
it to Congress for additional legislation, then evidently 
considered necessary, without having procured the 
authority of Congress for that policy. 

The Commission in making this decision has 

I 

erroneously relied upon Sections 1, 214 ai^d 319 of 
the Communications Act. These sections have Absolutely 
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no bearing upon the instant case. 

In arriving at the decision under review, | the Com¬ 
munications Commission has misinterpreted apd misap¬ 
plied 4 ‘public interest, convenience or necessity”’ It has 
disregarded the well settled legal relationship between 
public interest and competition; it has disregarded the 
Congressional intent to avoid monopoly, an intent 
repeatedly recognized and followed by the Federal Radio 
Commission, and reconfirmed by the reenactmept into the 
Communications Act of 1934 of the very provisions of the 
Radio Act of 1927 applied by the Radio Compassion; it 
has arbitrarily given to one communication carrier treat¬ 
ment different from that which it has accorded to another 
such carrier; it has disregarded the specific arid express 
direction of the Congress in the act being adniinistered, 
that all laws of the United States against restraints and 
monopolies shall apply to radio communication with 
foreign countries. j 

Wherefore, Appellant respectfully prays | that this 
Honorable Court enter judgment reversing thb decision 
of the Federal Communications Commission, remand the 

| 

i 

i 
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case to the Commission to carry out such judgment, and 
grant such other and further relief as this Court may 
determine to be proper. 

Respectfully submitted, 

DONALD R. RICHBERG, 
RAYMOND N. BEEBE, 
ADRIEN F. BUSICK, 
Attorneys for Appellant. 

Of Counsel: 

Davies, Richberg, Beebe, Busick & Richardson, 

Howard L. Kern, 

John H. Wharton. 



Dated, December 16,1937. 
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APPENDIX 1. 


App. Exhibit 20 (R. Supp. p. 2) 

I 

I 

I 

IN THE 

I 

I 

UNITED STATES DISTRICT COURT 

• l 

| 

For the District of Delaware 


In Equity No. 793 j 

United States of America, Petitioner j 

v. | 

| 

Radio Corporation of America, RCA Communications, 

Inc., et al., Defendants . j 

i 

i 

i 

Amendment to Consent Decree j 


I 

i 

Part VI of the consent decree entered herein on No- 

j 

vember 21, 1932, having provided that the issues pre¬ 
sented by the amended and supplemental petition, and 
the amendment to the amended and supplemental peti¬ 
tion with reference to contracts, arrangements and under¬ 
standings between the defendants or any of them and 
foreign companies and governments should be specially 
reserved for trial and determination if that should be¬ 
come necessary, for a period of two and one-half years 
from the date thereof; 

And such of the issues aforesaid as pertained to li¬ 
cense and sales agreements having been termiijLated be¬ 
fore the expiration of such period of two and one-half 


i 

i 

i 


i 

i 





years by the entry of a decree on May 25, 1934; and the 
period of two and one-half years referred to in Part VI 
of the aforesaid decree having elapsed, and petitioner by 
leave of court having filed its second amendment to its 
amended and supplemental petition, and defendants, 
Radio Corporation of America and RCA Communications, 
Inc., having filed their answers to the amendment and to 
the second amendment to the amended and supple- 
2349 mental petition, and the cause having heretofore 
been set down for hearing and trial upon the re¬ 
maining issues, that is to say, those pertaining to foreign 
traffic and communications agreements, arrangements 
and understandings between defendants, Radio Corpo¬ 
ration of America or RCA Communications, Inc., and 
foreign governments and companies and others; and no 
testimony or evidence having been taken herein; 

And said defendants, Radio Corporation of America 
and RCA Communications, Inc., and petitioner having 
consented to the entry of this Amendment to said consent 
decree entered on November 21,1932, as noted at the foot 
hereof; 

Now, therefore, said consent decree entered on No¬ 
vember 21,1932, is hereby amended by adding thereto the 
following paragraphs: 

A. 

Said defendants, Radio Corporation of America and 
RCA Communications, Inc., and their subsidiaries are 
hereby perpetually enjoined from claiming or asserting 
that any of their foreign traffic or communication agree¬ 
ments, arrangements or understandings with govern¬ 
ments, companies or others prevents or prohibits the 
other contracting party thereto (a) from establishing, or 
permitting to be established, with any other person or per¬ 
sons, such radio circuit or circuits to or from the United 
States, its territories or possessions (either direct or in¬ 
direct) as such other contracting party may desire, in 
addition to or other than those provided for by the afore- 
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said agreements, arrangements, or understandings, or 
(b) from transmitting, or permitting to be transmitted, 
by or over such other or additional circuit or circuits mes¬ 
sages which may be specifically so routed by the sender. 


B. 


i 

Said defendants, Radio Corporation of America and 
RCA Communications, Inc., and their subsidiaries are 
hereby perpetually enjoined from hereafter making or 
entering into any foreign traffic or communications agree¬ 
ment, arrangement or understanding with any! govern¬ 
ment, company or person which shall, or whichj shall be 
claimed or construed by said defendants or any of their 
subsidiaries to prevent or prohibit the other contracting 
party thereto (a) from establishing, or from permitting 
others to establish, with any other person or persjons, such 
radio circuit or circuits to or from the United States, its 
territories or possessions (either direct or indirect) as 
the other contracting party may desire, in addition to or 
other than any circuit or circuits provided for by such 
agreement, arrangement or understanding, or (b) from 
transmitting, or permitting to be transmitted, by or over 
such other or additional circuit or circuits messages which 

l 

may be specially so routed by the sender. 


2350 


C. 


The said defendants, Radio Corporation of America 
and RCA Communications, Inc., being the only defend¬ 
ants involved in said reserved issues as to foreign traffic 
and communication contracts, arrangements hr under¬ 
standings, this cause is dismissed as to the other defend¬ 
ants, as to said issues. 

J ohn P. Nmips 

D. Judge. 

July 2,1935. 
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The entry of the foregoing amendment to the decree 
of November 21, 1932, is hereby consented to. 

July 2,1935. 

UNITED STATES OF AMERICA 

by 

Homer Cummings 
Attorney General 

Harold M. Stephens 
Assistant Attorney General 

Golden W. Bell 
Robert L. Lipman 
1 Mac Asbill 

Hammond E. Ceaffetz 
Special Assistants to the At- 

i 

1 torney General 

RADIO CORPORATION OF AMERICA, 
RCA COMMUNICATIONS, INC. 
by 

William G. Mahaffey 

1 Solicitor and of Counsel 

2. Charles Neave 
1. Newton D. Baker 
4. Manton Davis 

1 3. Thurlow M. Gordon 

Of Counsel 
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APPENDIX 2. 

74th Congress HOUSE OF REPRESENTATIVES Document 

1st Session \ No. 83 

I 

RECOMMENDATIONS OF THREE PROPOSED 
AMENDMENTS TO THE COMMUNICATIONS 

ACT OF 1934 

I 

I 

I 

i 

i 

Letter from the Chairman of the Federal Communica¬ 
tions Commission, Transmitting Recommendations 
of Three Proposed Amendments to the Communica¬ 
tions Act of 1934 I 

* 

I 

• I 

January 21, 1935.—Referred to the Committee on Interstate ajnd Foreign 

Commerce and ordered to be printed 

i 

' 

! 

I 

i 

■ Federal Communications Commission, 

* 

i 

_ ! 

Washington, D. C., January 2i, 1935 . 

The Speaker of the House of Representatives, ! 

_ i 

Washington , D. p. 

I 

Sir : I have the honor to transmit herewith, on behalf 

7 

of the Federal Communications Commission, copies of 

recommendations of three proposed amendments to the 

__ __ 

Communications Act of 1934. These recommendations 

i 

are submitted pursuant to section 4 (k) of that a<h, which 
directs the Commission to make a special report hot later 
than February 1, 1935, recommending such amendments 
to the act as it deems desirable in the public interest. 

Commissioner Prall assumed his duties subsequent to 
the formulation of these recommendations and has taken 
no part in their consideration. 

Recommendations for certain additional legislation 
will be transmitted within the next few days. 

Respectfully submitted. 


E. 0. Sykes, Chairman. 
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Consolidation of Telegraph Companies 

' RECOMMENDATION 

1 Proposed new section 222 

SPECIAL PROVISIONS RELATING TO TELEGRAPH COMPANIES 

Sec. 222. Upon application of one or more companies 
solely or principally engaged in the transmission of writ¬ 
ten messages by means of telegraph land lines, cables, or 
radio, for authority to consolidate their properties or a 
part thereof into one or more companies, or for authority 
for one or more such companies to acquire the whole or 
any part of the property of another such company or 
companies or the control thereof by the purchase or ex¬ 
change of securities or by lease or in any other like manner, 
when such consolidated company or companies would be 
subject to this act, the Commission shall fix the time and 
place for a public hearing upon such application, and shall 
give reasonable notice thereof in writing to the Governor 
of each of the States, to the State commissions having 
jurisdiction over such companies, to the Attorney General 
of the United States, and to such other persons as it may 
deem advisable, and after such public hearing, if the 
Commission finds that the proposed consolidation, acqui¬ 
sition, or control will be of advantage to the persons to 
whom service is to be rendered and in the public interest, 
it shall certify to that effect; and thereupon any act or acts 
of Congress making the proposed transaction unlawful 
shall not apply; 

Provided, however, That the Commission shall not find 
that any proposed consolidation, acquisition, or control 
will be in the public interest unless, in addition to all 
other conditions which the Commission finds desirable in 
the public interest, it meets the following conditions: 

A. Labor .—As a condition of the Commission’s con¬ 
sent, the company shall agree that— 

1. Employees may be retired or dismissed as a direct 
or indirect result of the consolidation only upon the pay- 
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ment to them of retirement annuities or dismissal com¬ 
pensation based upon age, service, and earnings, the 
amount and form of compensation to be determined by 

i • 

the Federal Communications Commission or such other 
administrative agency as may be designated by the Presi¬ 
dent, which body shall also decide in disputed cases 
whether the retirement or dismissal was the direct or 
indirect result of the consolidation. Where the employee 

i 

would be eligible to retirement under the plan in effect in 
the company in whose employment he was at the time of 
the consolidation, the retirement annuity shall npt be less 
than that to which he is entitled under the plan in effect at 
the time of his retirement or that to which he would have 
been entitled on the basis of his age, service, and earnings 
under the plan in effect on January 1, 1935, whichever 
is more favorable to the employee. 

I 

2. Except as provided in paragraph 1, there shall be 

no dismissal of employees because of the consolidation. 
Any person dismissed after January 1,1935, who believes 
his dismissal was in anticipation of consolidation, shall 
have the right to appeal to the Federal Communications 
Commission or such other administrative agency as may 
be designated by the President, which agency shall have 
the power to compel his reinstatement with payment for 
lost time if it finds his complaint justified. Any employee 
who believes he is being dismissed or forced to retire or to 
resign as a direct or indirect result of the consolidation 
shall have the right to appeal to the Federal Cotnmunica- 
tions Commission or such other administrative agency as 
may be designated by the President, which agpncy shall 
have the power to compel the retention or reinstatement 
of such employee with payment for lost time if it finds his 
complaint justified. I 

3. No employee shall be put in a worse position with 
respect to hourly wage or average monthly wage, on ac¬ 
count of the consolidation, than he was on Januaiy 1,1935, 
or when the consolidation is consented to by the Commis- 
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sion, whichever is better from the standpoint of the em¬ 
ployee. In any dispute as to the application of this para¬ 
graph, the decision of the Federal Communications 
Commission or such other agency as may be designated by 
the President shall be final. 

4. Seniority of employees shall be merged in accord¬ 
ance with regulations to be prescribed by the Federal 
Communications Commission or such other administra¬ 
tive agency as may be designated by the President. 

5. Subject to the limitations in the preceding para¬ 
graphs, the company shall have the right to transfer em¬ 
ployees from one place to another and from one type of 
work to another; but any employee shall have the right 
to appeal to the Federal Communications Commission or 
such other administrative agency as may be designated 
by the President, which agency shall have the power to 
veto any proposed transfer if it finds that undue hardship 
will be worked on the persons involved, should the shift 
be carried out. The transfer expense and property loss 
caused employees by reason of transfers shall be borne 
by the company within reasonable maximum limits and 
shall be determined in accordance with regulations pre¬ 
scribed by the Federal Communications Commission or 
such other administrative agency as may be designated 
by the President, specifying the character of transfer ex¬ 
penses and property losses to be compensated and laying 
down, the basis for the determination of the actual expense 
or loss incurred. 

B. Extensions and abandonments .—As a condition of 
the Commission’s consent, the company shall agree that 
(1) it will extend service to or improve the service at any 
place, and will open a cable or radio circuit to any place 
(on condition if the place be not under the jurisdiction 
of the United States that the consent of the appropriate 
authorities be obtained) which the Commission, after op¬ 
portunity for hearing, shall find to be desirable in the 
public interest and shall require by order; and that (2) 
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it will not abandon or diminish the service at any place 
or over any cable or radio circuit without the prior con¬ 
sent of the Commission given in writing. j 

i 

I 

i 

C. Bates .—-As a condition of the Commission’s con¬ 

sent, the company shall agree that no charges for inter¬ 
state or foreign transmission of messages may be in¬ 
creased without the prior consent of the Commission given 
in writing. The consolidated company shall further agree 
that any attempted increase, without the prioR consent 
of the Commission, in any charge for foreign transmission 
of messages beyond its level at the time of the j Commis¬ 
sion’s consent to consolidation, shall of itself Constitute 
sufficient ground for the revocation of or refusal to re¬ 
new any or all radio station licenses for foreign com¬ 
munication issued to the company or any of its subsidiary 
or affiliated companies. ! 

D. Capitalization .—The total capitalization shall in¬ 
clude nothing for property or equipment in excels of that 
reasonably necessary to carry on the domestic and foreign 
telegraph business of the country, with due allowance for 
the prospective future demand for telegraph service. 

E. American ownership .—Not over one-fifth of the 
capital stock of the company may be owned of record, and 
none of the capital stock may be voted, by aliens or their 
representatives or by a foreign government or Represen¬ 
tative thereof, or by any corporation organized tinder the 
laws of a foreign country; nor may any officer oR director 
of the company be an alien. 

I 

REASONS i 

I 

I 

The above recommendation is based in large part upon 
information developed at a public hearing on December 
3-5, 1934, to assist the Commission in determining 
whether to recommend the enactment of such legislation. 
The recommendation closely follows the existing law with 
reference to the consolidation of telephone companies 
(sec. 221 (a) of the Communications Act of 1934). It is 
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limited to the consolidation of telegraph companies en¬ 
gaged in handling written communications by land wire, 
cable or radio, and would not authorize the consolidation 
of telephone companies with telegraph companies. Cer¬ 
tain safeguards which are recommended for incorporation 
in the legislation are embodied in paragraphs (A) to (E). 

In the opinion of the Commission, while the standard 
of public interest set up in the authorizing legislation is 
adequate, the points covered in paragraphs (A) to (E) are 
so patently in the public interest that Congress should in¬ 
sure their observance by requiring their acceptance as a 
condition precedent to the Commission’s consent to con¬ 
solidation. In our opinion, no consolidation should be 
permitted which will not inure to the benefit of the public 
and of the employees of the telegraph companies as well 
as of the investors in telegraph securities. Paragraphs 
(A) to (E) are calculated to insure this distribution of 
benefit. 

The recommendation is based upon the following con¬ 
siderations : 

j 

1. Rates .—A telegraph plant adequate for telegraph 
service among even a few cities is an expensive under¬ 
taking. The elimination of unnecessary duplication of 
facilities should result both in a solvent telegraph in¬ 
dustry and in lower telegraph rates. Where competition 
prevails, a rate structure which is too low for an adequate 
return on investment spells insolvency, while one which 
will permit of an adequate return upon investment is 
higher than that needed to provide an adequate telegraph 
service. The elimination of duplicate facilities, of costly 
and unproductive competitive practices and of superflu¬ 
ous branch ofiices, together with a more complete utiliza¬ 
tion of existing wire plant, should mean lower rates with 
better service. To insure that the elimination of duplica¬ 
tion is for the benefit of the public and of labor as well as 
of the investors, the Commission strongly recommends 
the adoption of paragraph (D). That paragraph will keep 
the public from being charged for duplicate plant and 
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equipment not needed for adequate telegraph service; the 
investors will be recompensed through the greater se¬ 
curity of their investment in the used and useful plant. 

| 

2. Service .—Telegraphy has never been a really na¬ 
tional service in the United States. At the prebent time 
Western Union has offices in approximately 17,524 places, 
and Postal Telegraph in 3,425 places. If duplications are 
eliminated and the number of cities served by smaller 
telegraph companies taken into account, it is probable that 
less than 20,000 places in the United States have kelegraph 
service. In contrast, there are approximately 47,640 post 
offices and 75,000 places served by toll telephones. Com¬ 
petition in domestic telegraphy tends to be competition 
for telegraph business in those cities where mpst of the 
business originates and where it can be handled at a profit. 
It is not a competition in making telegraphy a national 
service by placing offices in communities which have never 
had telegraph service. A consolidated telegraph system 
would have the obligation to provide a national service. 
This obligation is recognized by paragraph (fe) of the 
Commission’s recommendation giving to the Commission 
jurisdiction to compel extensions and to prevent abandon¬ 
ments of service. Such jurisdiction, to the exercise of 
which the consolidated company would have to agree as a 
condition of consent by the Commission, would give the 
Commission the power to compel action if the management 
should be reluctant to extend telegraph service to smaller 

rmunities. . ! 

i 

3. Competition .—Keener competition will be offered 
by a consolidated telegraph company to long-distance 
telephony and the air mail. Telegraphy is but| one form 
of rapid communication service, competing ^s it does 
with the two other agencies mentioned. The air mail is 
a monopoly. Long-distance telephony for all practical 
purposes is also a monopoly. Both are expanding into 
fields formerly occupied by the telegraph industry. Tele¬ 
graph companies are engaged in fruitless strife with each 
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other, while other means of communication are taking 
away what has heretofore been telegraph business. The 
net result is a weakening of the total communication serv¬ 
ices of the country. A single unified telegraph company 
would strengthen the total communication services of the 
United States, and yet would be subject to the necessity 
of competing for its business with the long-distance tele¬ 
phone and with air mail. 

4. Technical developments .—Greater technical im¬ 
provements should follow consolidations in the telegraph 
field. Although competition in wire telegraphy has ex¬ 
isted from the beginning of the industry, there has been 
comparatively little technical improvement brought about 
solely by the engineers of the wire telegraph companies. 
Technical improvement in the telephone, where one com¬ 
pany dominates the field, has been much greater. We 
believe that the pooling of the engineering and inventive 
skill in the service of the various telegraph companies, 
together with the pooling of the funds which they can 
devote to research, will result in greater improvement 
than will a continuance of the present competitive con¬ 
ditions. If, following merger, management should be re¬ 
luctant to pursue improvements, the necessary impetus 
will be forthcoming from the competition for business on 
the part of the air mail and the long-distance telephone. 
There is a further check through the powers of the Com¬ 
mission to license new radiotelegraph companies, to grant 
certificates of convenience and necessity for new telegraph 
lines, and to require interconnection of lines. The ex¬ 
istence of these powers would make it inadvisable for any 
company not to take heed of developments. 

5. Labor .—The real interests of labor will be better 
served by a unified telegraph industry. Working condi¬ 
tions and wages in the telegraph industry are worse to¬ 
day than they were in 1929, and are unsatisfactory to the 
telegraph employees. The steady employment for rea¬ 
sonable hours with adequate wages, security of tenure, 
and provision for retirement to which labor is entitled, 
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can better be brought about in a unified telegraph system 
than through a continuation of the present competition, 
which is partly at the expense of labor. We believe, how¬ 
ever, that if proper safeguards are not provided, manage¬ 
ment will force labor to bear most of the immediate cost 
of the improvement in the industry brought about through 
consolidation. As this is undesirable, we urge tjie adop¬ 
tion of the series of safeguards for the protection of labor 
embodied in paragraph (A). These will protect labor 
during the transition period while the consolidation is 
taking place and before its benefits have made themselves 
felt. Thus labor will be safeguarded in its present posi¬ 
tion immediately, and should be substantially benefited in 

I 

the long term. 

In item 3 of paragraph A of the recommendation, 
January 1, 1935, is given as one of the dates to consider 
in connection with wages. The purpose of the paragraph 
is to forestall decreases in hourly or average monthly 
wages in anticipation of consolidation. The daie chosen 
has no special significance and the Congress may prefer 
to substitute some other date for it. 

6. The Bell System .—The Bell System has a wire 
plant which would enable it, with comparatively minor 
adjustments, to take over the domestic telegraph business 
of the country. That system is actively in the telegraph 
field through the providing of teletypewriter Exchange 
service as well as through the leasing of lines tp persons 
who otherwise might be large customers of the telegraph 
companies. It is not impossible that a continuation of 
competition between the telegraph companies in the end 
will result in the telegraph service of the counijry being 
operated by the Bell System in conjunction with its oper¬ 
ation of the telephone system. The resulting monopoly 
would be greater than any possible under thd present 
recommendations. It is only fair to state, however, that 
the officers of the Bell System say that they have no 
present desire either to combine with any telegraph com¬ 
pany or to enter the general telegraph message jmsiness. 
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7. National defense .—National defense should be bet¬ 
ter served by a consolidated telegraph system than by 
competing companies. A consolidated system would be 
better able to keep its plant in a condition to stand the 
strain of the tremendous traffic built up by war condi¬ 
tions than would competing companies whose funds for 
replacements and betterments were depleted because of 
competition. The more attractive career which would 
follow the improvement and stabilization of employment 
conditions in the industry should provide a more adequate 
reservoir of skilled telegraph men than can be provided 
by a system where employment is as insecure as in the 
telegraph industry at the present time. 

It is to be expected that in time of war the Govern¬ 
ment would take over the operation of the telegraph sys¬ 
tem. The attempt to bring unity overnight into a com¬ 
petitive situation which has existed for decades would 
inevitably result in confusion, lost motion, and inefficiency. 
With the regular operation of the telegraph system as a 
unit, which would follow a consolidation, the confusion 
of wartime conditions would be minimized. This would 
seem to fit paragraph (j) of the conclusions of the joint 
board of the Army and Navy, dated January 19, 1934, 
which reads: 

The commercial communications system should 
be capable of being quickly and effectually placed 
under such Government control as will meet the 
needs of national defense upon the outbreak of 
hostilities. 

On the general question of whether national defense 
would be served by a merger of particular communication 
companies, the joint board makes the following statement 
in paragraph (m) of the same conclusions: 

In case of a proposed merger of communica¬ 
tion companies, the Army and Navy should reserve 
judgment on such merger until they have had an 
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opportunity to study the effect of such merger on 
national defense. 

I 

I 

Naturally, the Commission would consult with the 
Departments of War and Navy before finding |any par¬ 
ticular proposed merger to be in the public interest. 

The joint board also recommended that not more than 
one-fifth of the capital stock of any American communica¬ 
tion company be owned by aliens; that no stock bwned by 
an alien should carry the right to vote; and that all direc¬ 
tors of American communication companies should be 
American citizens. Paragraph (E) of the Commission’s 
recommendation is a complete adoption of thej position 
of the joint board. ! 


8. Unity in dealing with foreign communication com - 
panies and administrations .—Although the United States 
has never led the world in cable communication,! it stands 

i 

preeminent in foreign radio communication at the present 
time. This preeminence is endangered through the in¬ 
equality which results when two or more American com¬ 
munication companies are competing with each jother for 
business controlled by a single foreign company. Tele¬ 
graph communication in most foreign countries is a 
monopoly in either government or private hands. The 
foreign monopoly naturally drives the hardest possible 
bargain and throws its business to the American com¬ 
pany which will concede most to it. Already important 
concessions have been made by American companies to 
foreign communication companies and government ad¬ 
ministrations; and a continuance of the existing com¬ 
petition threatens to result in a race by American com¬ 
panies to see which can give the most to foreign con¬ 
necting companies. The American company which de¬ 
mands its rightful share of the proceeds of the busi¬ 
ness stands to be frozen out entirely. In that situation, 
the control of communications between the Uniijed States 
and foreign countries will inevitably rest in foreign hands. 




i 


i 

i 

i 


90 


WMle the Commission recognizes the difficulty of regu¬ 
lating rates and services for the foreign transmission of 
messages, we believe the Communications Act gives the 
Commission ample authority in that regard. However, 
to forestall any contention that a single government can¬ 
not regulate international rates and services, we strongly 
recommend the insertion of the proposed safeguards with 
respect to rates, and to extensions and abandonments, 
which are incorporated in paragraphs (B) and (C) of the 
recommendation. Through this supplementing of legisla¬ 
tive grant with contractual obligations, no question of 
the Commission’s power can logically be raised. 
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APPENDIX 3. 
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| 

February 5 , 1935 . 

i 

FEDERAL COMMUNICATIONS COMMISSION 

I 

The Commission today submitted the following recom¬ 
mendation for additional legislation: 

I 

FOREIGN COMMUNICATIONS | 

i 

j 

KECOMMENDATION j 

Proposed New Section 223. 

Special provisions relating to foreign communications . 

I 

No new wire or radio circuit intended for direct or 

i 

indirect communication between the United States and 
any foreign country shall be opened or operated except 
after a finding by the Commission that American interests 
will be protected and served thereby; and all contracts, 
agreements or arrangements for or relating to the estab¬ 
lishment or operation of such new circuits shall Expressly 
provide that they are subject to the approval of the Com¬ 
mission. In determining whether or not any such pro¬ 
posed new circuit will protect and serve American in¬ 
terests, the Commission shall consider all facts and 
circumstances having to do with or leading up to the 
proposed establishment of the circuit including all acts 
done or promises made in such manner as to create a 
reasonable belief that they were performed or mjade with 
the intention or effect of influencing the establishment 
or operation of the circuits or any contract relating there¬ 
to, whether or not the persons performing such acts or 
making such promises are subject to this Act. There 
shall be a legal presumption that no new circuit will serve 
or protect American interests where the division of tolls 
or other compensation, terminal charges, out-payments, 
charges for equipment, payment of commissions, absorp¬ 
tion of costs, solicitation of traffic, or any other matter 
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which might influence the flow of traffic or communica¬ 
tions is less favorable to American interests than in the 
case of any other circuit which is directly or indirectly 
handling traffic or communications which may be diverted 
to the new circuit. 

The Commission shall have the right to suspend the 
opening of the circuit or the operation of any contract, 
agreement or arrangement for a reasonable time to per¬ 
mit it to make any necessary investigation in connection 
therewith. Should any cause or circumstance arising or 
first coming to the knowledge of the Commission subse¬ 
quent to its approval of the opening or operation of such 
new circuit be brought to the attention of the Commission 
which would have led to the withholding of approval for 
the opening or operation of such new circuit had the 
Commission been in possession of such information at 
the time of the approval thereof, the Commission shall 
have authority to withdraw or suspend its approval of 
the operation of any circuit so approved and thereupon 
the operation of the circuit shall be discontinued. The 
Commission shall not approve the establishment, open¬ 
ing or operation of any circuit for foreign communica¬ 
tion upon terms which are less favorable to American 
interests than the most favorable terms upon which the 
same communication service is being rendered by any 
American company, or if it shall appear that the condi¬ 
tions under which such communication service is to be 
rendered are less favorable than those of any expiring 
contract which has been in effect if the Commission has 
reason to believe that such contract was not renewed 
because of anticipation of a new contract on terms less 
favorable to American interests. 

The provisions hereof shall apply to all circuits opened 
subsequent to the enactment of this section, irrespective 
of the date of the contracts for or relating to such circuits, 
and to the continuation of existing circuits beyond the 
first date upon which they are terminable under any 
existing contract. 
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SEASONS 

I 

Competition has its worst effects in the field 6i foreign 
communication. Communications in most foreign coun¬ 
tries are handled as a monopoly. Where the tnonopoly 
has two competing American companies offering to estab¬ 
lish circuits, it can drive progressively harder j bargains 
to the detriment of American interests. Asj existing 
contracts expire or are terminated, it will uncfoubtedly 
develop that those which replace them will be upon terms 
much more adverse to American interests. 

The proposed amendment would give the Coinmission 
some degree of control over this situation. W;here one 
American company has an established circuit to a foreign 
country, a competing company wishing to establish a 
similar circuit will be tempted to take less favorable 
terms than the established company. If the establish¬ 
ment of the circuit is subject to the right of the j Commis¬ 
sion to see that American interests do not suffer, it will 
be possible for the Commission to keep this generosity 
to the foreign company from running riot. j 

Some American communication companies are affil¬ 
iated with manufacturing companies in the United States 
or abroad, and with operating companies abroad. It is 
thus at least theoretically possible for a contract made 
by a carrier subject to the Act to be fair on its j face and 
yet have been induced by actions taken or terjns made 
by American or foreign companies not subject t(J the Act, 
which are detrimental to American interests. | For in¬ 
stance, an affiliated manufacturing company might give 
equipment free of charge, if the communication company 
were to receive the right to open a circuit. The Commis¬ 
sion’s jurisdiction to examine into all the phasfes of the 
transaction, therefore, must necessarily extend to persons 
not subject to its jurisdiction. j 

The proposed amendment will not operate to prevent 
a lowering of international rates. If an existing contract 
provides for an equal division of tolls between the Amer- 

i 
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ican and the foreign company, a new contract providing 
for a lower rate with the same equal division of tolls 
would obviously not be contrary to American interests. 
In practice, the newer contracts have not provided for 
lower rates; rather they keep the same rates in effect, 
but they may have been induced by a surrender on the 
part of the American company of some of its proceeds 
under the contract. 

In the opinion of the Commission, legislation such as 
that suggested is essential if the control of international 
communications is not to pass out of American hands. 
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APPENDIX 4. | 

TESTIMONY OVERLOOKED OR IGNORED 

I 

By Commission in Making Its Findings or Statements that 
There is Intense Competition, that There is No Evidence of 
Improved Service and No Reason to Believe Additional 
Traffic will be Developed, and that Increased Revenue to 

Applicant Not Shown to be Necessary. | 

| 

I 

Testimony of Ellery W. Stone, Operating Vice- 
President of Appellant. j 

“. . . any telegraph company seciires in¬ 

creased patronage as it increases its coverage. This 
increased patronage is not only represented by in¬ 
creased revenues from its new circuits but in¬ 
creased revenues for its already established cir¬ 
cuits. It should be appreciated that customers gen¬ 
erally do not like to split their files; the^ do not 
like to have to stop to consider what points a given 
company directly serves. 

“Now, the Mackay Radio, because it! has no 
direct circuits, carries but a very small amount 
of eastward traffic to Norway. It secures, and can 
secure, no westward traffic from Norwa^ via its 
present route to Copenhagen, Denmark. The rea¬ 
son is, of course, obvious since it is naturally to 
the interest of any agency to send its traffic via 
the route which returns it the greatest income 
which, of course, is the direct route. Since we re¬ 
ceive no westward traffic, our efforts to develop 
eastward traffic are greatly hindered, j 

“ It is common talk in connection with telegraph 
traffic that ‘ a message brings a message \ ! The in¬ 
evitable tendency is for the recipient of a message 
to reply through the same company. Without west¬ 
ward traffic, it is almost impossible to develop east¬ 
ward traffic. 

“The cost of plant and operating expenses are 
not a straight line function in radio operation. 
Each added circuit reduces the plant cost and op¬ 
erating expense applicable to every other circuit 
and a multiplicity of overseas circuits are neces- 
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sary for a radio company to operate without ulti¬ 
mate impairment of capital. This is because the 
initial cost of land, buildings, power and terminal 
equipment and several other items in a modern 
radio plant are high and can only be proved in, 
particularly under competitive conditions, if a 
large number of circuits are operated. Similarly, 
commercial expense is not a straight line function. 
It costs no more for a canvasser to sell the user 
on routing his messages via his company to a dozen 
countries than it does to sell him service to but 
three or four countries. The only difference is that 
in the first case the canvasser will have much more 
chance to secure the users’ business for even three 
or four. 

“ Unless adequate revenues are obtained ade¬ 
quate engineering cannot be conducted. Mackay 
Radio has demonstrated its ability to contribute to 
the development of the radio art its ability to con¬ 
tribute to the development of the radio art in the 
past. We desire to continue that in the future, but 
we cannot if we are not permitted, in our opinion, 
to expand our service and to increase our revenues. 
There are other reasons why, but not peculiar to 
Mackay Radio. A witness on behalf of Commercial 
Cable Company will show how essential it is to the 
communication system of which both Mackay Radio 
and Commercial Cables are units * * *” (R., pp. 
111 - 2 ). 

“If Mackay Radio is prohibited by this Com¬ 
mission from extending its services to the coun¬ 
tries reached by Radio Corporation when we are 
enabled to effect arrangements with foreign com¬ 
panies and administrations so to do, it is only a 
question of time before the effects of R.C.A.C.’s 
exclusive circuits and its contract with Western 
Union will be, to all intents and purposes, that of 
a complete monopoly in favor of R.C.A.C. and its 
contractual partner, Western Union * * (R., 

p.113). 

* * the same factors which permit the R.C.A. 
operated circuit to handle the bulk of the outgoing 
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business would be the very reasons why the Mackay 
direct circuit if established should be the normal 
route, the reason being that the service is better and 
there is less financial loss due to payouts # * * ” (R., 
p. 151). | 

“We are part of a system requiring the right 
to go by radio to Norway in order that to serve 
the public, we may as a system be enabled to live 
in an aggressive or active competitive situation.” 

Q. (By Mr. Kimball, counsel for Western 
Union) That may be very true, Mr. Stohe, from 
the Mackay Radio & Telegraph Company view¬ 
point, and I agree with you that it probably is 
true, but what single feature will the installation 
of a circuit by Mackay Radio & Telegraph Com¬ 
pany give to the public in addition to what they 
have available to them at this time via existing 
routes f 

A. It will give them a more expeditious service 
than they can reach over the facilities of the Mackay 
System * * (R.,p. 271). j 

i 

j 

“Q. (By Mr. Kimball) * * * I want to know 
from you whether or not every single bit of service 
which the public could get from the establishment 
of this circuit to Norway is not available to the 
public of the United States and the publi^ of Nor¬ 
way at the present time. j 

“ A. No, sir, it is not. 

“Q. Tell me in what particular it is nbt. 

“A. The very fact that you have more than one 
cable across the Atlantic to London, the Verv fact 
that there are alternate routes available to R.C.A., 
indicates to me the desirability that an additional 
direct circuit would also serve the public’s interest. 

One direct radio circuit may fail occasionally. 
The transit routes, as brought out, are never as fast 
as the direct. I 

I could not accept the statement that another 
direct radio circuit involving as it would, no manual 
relays, would not bring to the telegraphing public 
better facilities than they now enjoy (R., p. 273). 
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Question by Mb. Kimball, Western Union Attorney: 

Q. Mr. Stone, I think from your former testi¬ 
mony, the conclusion might be drawn that you be¬ 
lieve that the granting of this application will result 
in the development of new business. You do not 
■ intend to create that impression, do you? 

A. I think there will be new business in part 
from the new circuit and in part from what I think 
' is the hope of all communication companies, a pick¬ 
up in international trade which will bring increased 
1 telegraph business in the international field. 

Q. Pick up in the trade or business would ac¬ 
count for an increase in business, would it not, 
irrespective of the fact of whether this application 
of yours was granted or not? 

A. Yes, but I think that the providing of an 
1 additional direct circuit would have the effect in 
making more rapid communication available to 
the people of both countries, and perhaps develop¬ 
ing some additional business. I will be frank to 
say that that amount would be a small proportion 
of the amount that we would expect to carry. 
There are other factors why I think this is desirable, 
but specifically to that question, that is my point 
of view (R., p 285). 

Q. The people of both countries have that 
speedy means of transmission at the present time ? 

A. They have one circuit, but we have still in 
the Mackay System a great many customers who 
prefer to entrust their messages to Mackay System 
handling, as was brought out here yesterday in 
showing the disparity in relationship between our 
eastward and westward business (R., p. 286). 

Q. I don’t think so. I am trying to find out 
what is in your mind that will create new business if 
this application is granted. 

A. Well, I do not like general formulae, and I 
do not like axioms in the telegraph business, but 
so long as we are still in the states sic (status) of 
developing an art, and I assure you that is the case 
in radio, and I am not the only radio man who makes 
such statements, the faster the service the more 
facility there is for the handling of communica- 
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tions; the more will be engendered a certain amount 
of new business. I have told you that I do not think 
it will be a large percentage of the business we will 
carry (R., p. 286). I 

i 

Q. You will agree, will you not, Mr. Stone, that 
at the present time there is a certain defined class 
of fast transmission users between th^ United 
States and Norway which at the present time are 
using R.C.A. or the cable companies and their con¬ 
nections? That is true, is it not? 

A. Yes, but it is equally true that a large num¬ 
ber who file with the Mackay System would un¬ 
questionably like to have the fast seryice of a 
direct radio route, and who for many reasons—and 
we find this in the competitive telegraph business— 
may have failed to file with R.C.A. 

Q. That is very true, but at the present time 
those very same people are transmission? users of 
the facilities that at present exist, are they not? 

A. Those who file with the cables are obviously 
not using the fast service of the R.C.A. The fact 
that they are filing with the Mackay System, in 
my opinion, indicates that when the Mackay System 
has a radio service there will be an increasing 
number now using Western Union cables who will 
be filing via the Mackay Radio. 

Q. I think that is probable, but that i£ not new 
business. _ j 

A. No, that is not new business, but that is why 
there is a public interest to those people how filing 
via cable routes of making available to| them an 
additional radio route. ! 

‘ ‘ Q. What class of people other than the steady 
users of the communication facilities that |are avail¬ 
able now will be attracted to the use of fast com¬ 
munication because of the existence or granting of 
this application ? 

*‘ A. I know of no new class of users a§ such who 
will be attracted by it, but I expect a somewhat 
greater use, and in this respect I can ohly quote 
people like your own chief, with far longpr experi¬ 
ence than I, who feel that as better service is made 
available, and under the present situation better 
service would be made available in this application 

i 

j 

i 
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! of ours, that where such facilities are provided 
there is a certain growth of telegraphic business 
(B., p. 287). 

Testimony of Hakaden Peatt, Vice-Peesident and 
Chief Engineee of Appellant. 

44 Q. (By Mr. Kern) What equipment do you 
intend to use for the Norway Circuit? 

4 4 A. The applications in this proceeding for per¬ 
mission to establish communication between New 
York and Oslo, Norway, cover two short wave 
transmitters of 50 kilowatts power each and one 
short wave transmitter of 20 kilowatts power, 
operating on three frequencies, which three trans¬ 
mitters and frequencies are now licensed and used 
for the circuit being operated to Copenhagen, Den¬ 
mark^ (B., p. 342). 

4 4 These transmitters are of modern and efficient 
design, and are capable of more than meeting the 
technical requirements of the Federal Communi¬ 
cations Commission. Power supply is available 
from modern types of high power rectifiers, utiliz¬ 
ing mercury vapor tubes’’ (B., p. 343). 

4 4 In view of the fact that we now have sufficient 
transmitters available, the total additional invest¬ 
ment which it is expected will be required in con¬ 
nection with this proposed new circuit is estimated 
to be $2,000.00, the major portion of which is for 
new antennas of improved design. This improve¬ 
ment will incidentally also benefit the existing serv¬ 
ice at night time rendered by Mackay Badio to 
other European points to which it operates. In the 
event that it should be necessary to add an addi¬ 
tional transmitter, by reason of increase in traffic 
over that which has been estimated, we are pre¬ 
pared to provide this additional facility” (B., p. 
344). 

4 4 1 would say that the volume of the business of 
' a communication company can only increase as new 
outlets are developed. As volume increases, fa¬ 
cilities are improved and added to. Such expansion 
of facilities increases the flexibility available, and 
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improves the type of service rendered by the com¬ 
pany generally. Increase of volume andj facilities 
tends toward a better utilization of the plant 
through various factors such as the availability of 
alternate routes, the more effective use of person¬ 
nel, the provision of special apparatus for message 
handling in volume, and the availability bf standby 
equipment”. j 

“The Mackay Radio and Telegraph Company, 
together with its manufacturing subsidiary, the 
Federal Telegraph Company, maintain^ an engi¬ 
neering and development department with research 
laboratories. Not only does the Mackby system 
desire to keep abreast of current progress tech¬ 
nically, but it also strives to make contributions 
to advance the art of radio communications as has 
been the case in the past, as mentioned by }dr. Stone, 
these advances being under the general direction 
of Dr. Kolster, who is in charge of that part of the 
laboratories which works on research problems” 
(R., p.345). | 

. | 

Testimony of William J. Deegan, Vice-Pbpsident of 

The Mackay Companies. 

“ * * * radio circuits are not to be thought of in 
terms of competition in radio as against wire, but 
in terms of competition in communications, of 
which radio and wire are simply component parts 
and simply means of accomplishing the ^ame large 
and sic (end), namely, telegraphic communications. 

‘ 4 The importance of radio in a well rounded com¬ 
munications service is not only because |it reaches 
directly points which can not be reached by a cable 
company with its own lines, that is without using 
connecting carriers such as Norway, Sweden and 
Poland, but also we must take into consideration 
the inevitable tendency for foreign government 
administrations to favor their radio systems be¬ 
cause of the greater revenue they receive therefrom, 
as compared with messages sent by cablb. In sub¬ 
stantially all radio circuits where one en<fl is owned 
by an American company and the other end is owned 
by a foreign administration, the division of tolls 
averages 50 per cent to the owner of each end of the 
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circuit. Not only is it natural for administrations 
to insist on the use of radio where they have a 
direct financial interest but the tendency since the 
World War is for each nation to favor as far as 
possible its own National against foreign interests, 
and even in the cases where the radio station in 
the foreign country is owned by private interests 
there is the tendency to encourage the use of radio 
against the cables. The consequence is that the 
cable routes, especially in certain countries, have 
been and are losing traffic to radio, as Mr. Gold- 
hammer will show in his testimony. Therefore, if 
all American telegraph agencies, except R.C.A.C., 
are debarred from exchanging radiotelegraph busi¬ 
ness with other countries, it follows that the con¬ 
tinued and increasing diversion of business from 
competing systems which do not have the use of 
radio will weaken them financially to the point 
where the American public is in danger of finding 
that competitors of R.C.A.C. on whom the public 
are dependent for efficient international communi¬ 
cation service, are no longer able to give adequate 
service by radio or cable. The Mackay System has 
invested a large sum in radio and if it is denied the 
use of radio to countries with which R.C.A.C. has 
circuits, its position in the international field, 
whether by cable or radio is in jeopardy.’’ (R., pp. 
378-9). 

“An R.C.A.C. exclusive position in foreign 
countries not only affects our international busi¬ 
ness, but the revenues of our domestic landline and 
inter-city radio are similarly affected. If because 
of an exclusive radio position in foreign countries 
all telegraph messages destined from such countries 
to the United States are delivered by R.C.A.C. or 
Western Union, the effect on Postal-Mackay Radio 
is not only a loss of business and tolls in one direc¬ 
tion, but gradually becomes a loss in both direc¬ 
tions” (R., p.379). 

“The Mackay System furnishes a nation-wide 
domestic wire, cable and radio telegraph service. 
Postal Telegraph as of December 31, 1935, had 
1,826 main offices, as compared with 4,028 main and 
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branch offices of Western Union as of December 31, 
1934. In addition to this Postal had 732 railroad 
offices, operated on a commission basis, as com¬ 
pared with 17,012 railroad offices of Western Union. 
In addition Postal had 1,918 commission offices giv¬ 
ing complete Postal services and 12,500 Commission 
agency stations operated by air, bus apd oil com¬ 
panies (R., p. 381). | 

I 

Testimony of John Goldhammer, Vice-President of 
The Commercial Cable Company. 

i 

i 

“The practical effect on the Commercial Cable 
Company’s traffic of radio competition is very well 
illustrated by the effect which radio l|as had on 
our Norwegian cable traffic. In the year 1919, 
the year before the R.C.A. circuit was opened with 
Norway, the Commercial Cable Company’s traffic 
from Norway amounted to 36,321 messages. 

“In 1920 the R.C.A. circuit to Norway was 
opened, and together with the Norwegian Adminis¬ 
tration, reduced the rate to 24 cents a word. 

“In 1924 our traffic from Norway had dropped 
to 1118 messages and we then decided to reduce 
the rate from Norway to the level of the jradio rates 
although we had to absorb the total reduction our¬ 
selves as the connecting carriers were unwilling 
to make proportionate reductions. * * r ” (R., p. 
45°). # # ! 

“In 1926, in spite of this reduction in our rate, 
our traffic from Norway was only 730 messages. 

“In 1927, we reduced the rate to Norway to the 
same level as the radio rate by approximately 30 
per cent although we were unable to gpt a reduc¬ 
tion in the out-payments of more than 15 per cent, 
such out-payments only being reduced from 10 
cents to 8.5 cents, or stated in terms of francs, from 
50 centimes to 43.5 centimes” (R. pp. 450-1). 

“In the Eastward direction, the (Commercial 
Cable Company continued to lose business in spite 
of the fact that we had met the radio rate. 

i 

“The reason the eastward traffic to Norway 
did not decline as much as in the westward direc¬ 
tion was because of the large number of offices of 
the Postal Telegraph Company throughout the 


i 
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United States acting as a pick-np agency for ns, 
and as a result of our extensive solicitation for 
business. 

1 4 4 Naturally, the loss in westward traffic was due 

to the financial interest the Government had in 
favoring the radio route”. 

4 4 1 would like to here emphasize the fact that a 
substantial loss in any westbound traffic by any 
route affects eastbound traffic, because eastbound 
traffic is solicited on the basis of westbound deliv¬ 
eries and many users acquire the habit of replying 
by the same route over which their messages are 
received. There is no doubt that the R.C.A. in de¬ 
livering themselves in the United States, or through 
the Western Union with R.C.A. via indications, the 
bulk of the traffic from Norway, is not only able to 
influence senders in the United States to send their 
return traffic for Norway via the R.C.A. route, but 
the senders themselves are influenced to use R.C.A. 
by the fact that their incoming messages are re¬ 
ceived by that route. The best advertising that a 
communication company can get is to deliver in¬ 
coming messages on its own forms or on forms 
showing that the incoming messages were received 
over its route” (R., pp. 452-3). 

4 4 It is not the traffic to and from one country 
alone that tells the story whether it is profitable 
to handle such business, but the aggregate business 
to and from all countries. The fact is that in Nor¬ 
way the Commercial Cable Company has lost nine- 
tenths of its business in the westward direction and 
over one-half in the eastward. It would certainly 
benefit the system companies, of which the Com¬ 
mercial Cable Company and Mackay Radio and 
Telegraph Company are part, if Mackay Radio can 
secure through a direct circuit with Norway this 
lost business and protect the system against fur¬ 
ther loss. The Norwegian Government urges the 
public to use radio on the ground that it is direct, 
no re-transmission, and supports national reve¬ 
nues. What little business we continue to get 
comes from old loyal friends of the Company and 
through our agent. I want to point out that not 
only our traffic to and from Norway is affected, 
but because R.C.A. is able to deliver the bulk of the 
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traffic from Norway or have it delivered by the 
Western Union with its via indication shcjwn on the 
message, it helps them secure more traffic to other 
countries. * * * In the case of Poland, jwhere the 
R.C.A. also has the only radio position, in the 
year 1923 (the R.C.A. having opened its service in 
October that year) the Commercial Cable Com¬ 
pany received 5,098 messages. In 1934 wp received 
103 messages for the entire year from Poland”. 

“In 1924, the Commercial Cable Company re¬ 
ceived 22,071 messages from Sweden. The R.C.A. 
opened direct service with Sweden on December 1, 
1924. In 1934 we only received 624 messages, and 
the traffic in the eastward direction hab also de¬ 
clined” (R., pp. 454-5). | 

‘ 1 Even in countries where the Commercial Cable 
Company is still able to give a direct competitive 
cable service, the traffic has nevertheless been af¬ 
fected because the radio services in such countries 
are owned and operated either by governments or 
by national companies who are emphasising more 
and more the importance of supporting the national 
services. Whatever advantage they obtain from 
such appeals automatically benefits thp R.C.A.” 
(R. p.455). 

“* * * for any additional volume of business 
that we might get from Europe and to Europe by 
reason of the Mackay Radio circuit, our land line 
revenues are also increased. 

“* * * on a message going to the Pacific Coast, 
for example, and there is a substantial volume of 
business to and from the Pacific Coasts the rate 
accruing to our land lines is in man^ respects 
higher than that what is left for the transatlantic 
haul of either the cable company or Mackay Radio 9 9 
(R. p. 491). 

i 

i 

“The public interest is, I take it, primarily in 
having a competitive radio service, just as they 
have a competitive cable service. The Western 
Union and the Commercial Cable Company com¬ 
pete with each other for cable service tp Norway. 
When a customer is dissatisfied for soibe reason 
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or other with either the Commercial or Western 
Union service, he switches his business from one 
to the other. If he happens to be dissatisfied for 
Some reason or other with the radio service and he 
wants direct radio service to Norway or in the 
reverse direction, if he is dissatisfied with service 
from Norway via R.C.A., and there is only one 
radio service, he has got to use it; and therefore 
my feeling is that from the standpoint of public 
service, it is just as important to provide a com¬ 
petitive radio service as it is to provide a com¬ 
petitive cable service (R., pp. 495-6). 

“I think the public interest is in getting the 
service that they want. If they can get to the 
Postal Telegraph office and get a service either by 
cables or by radio, whichever may be considered 
the best service, that they have an interest in filing 
messages by the Postal Telegraph Company as a 
competitive service to the R.C.A.” (R., p. 496). 

“I think that the Mackay system ought to be 
put in the position of offering a competitive radio 
service for Norway for those people who want a 
direct radio service in competition with the only 
existing service that there is” (R., 497). 

Testimony of I. S. Coggeshall, General Traffic 
Supervisor, Western Union Telegraph Company. 

“ Except in congested periods I think that it 
could be successfully established and defended that 
a direct circuit was faster than that which involved 
a manual relay, and therefore that the radio ought 
to be faster than the cables” (R., p. 633). 

Question by Mr. Wozencraft (RCAC attorney). 

“Q. And you think that Mackay would take 
from you a substantial amount of business? A. 
The word ‘ substantial 9 has me confused. They 
would take some business away from us. 

! “Q. All right. Would they take from you some 

business? A. Yes. 

“Q. A good deal of business? A. We are get¬ 
ting so close to the irreducible minimum that I 
doubt whether it would be very much” (R., p. 637). 


I 

Testimony of William A. Winterbottom, Vice-Presi¬ 
dent and General Manager of RCAC. 


“ The Mackay Radio Company of course has the 
Postal Telegraph Company and all of its facilities, 
numbering I think some 3,000 or 3,500 offices in the 
world. EC AC offices in the United States, inde¬ 
pendent offices, do not exceed 20 or 22” (Ri, p. 687). 


“The Mackay’s collection and distribution 
facilities in the United States forms an important 
factor in this new set-up. | 

The Mackay witnesses have described to us how 
the Postal Telegraph employees work for the 
Mackay Radio. 

The 3,000 or more offices of the Postal Tele¬ 
graph Company naturally will exert theipselves in 
every possible way throughout the country to in¬ 
terest present users in the new Mackay Rhdio Cir¬ 
cuit to Norway. There is of course the greatest 
interest and every reason why that should be so. 

In the case of RCA, with its 21 or 22 offices, 
its avenues of approach to business aije rather 
restricted. It is true that the Western Union Tele¬ 
graph offices of the country recognize the sender’s 
wishes via R.C.A., whenever the sender desires to 
use our service to Norway. But the relationships 
there between R.C.A. and Western Union are 
obviously very different indeed than thdse which 
exist between the Postal and Mackay” (R., pp. 
688-9). j 


RECORD ON S.6 HEARINGS 


(made a part of the record. See R., p. 25l) 

David Sarnoff, President, Radio Corporation of 
America : j 

11 And even from the standpoint of the speed of 
transmission, altogether too much emphasis has 
been laid by various technicians and experts on 
how fast you can send the message. The important 
thing is how fast the message goes from the time 
that you write the message until the man to whom 
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you address it receives it. If there is a half an 
hour lost by the messenger boy delivering that 
message, it does not make very much difference 
whether the medium carried that message at the 
rate of 200 words a minute or 20 words a minute. 
Now these great facilities of collection and distri¬ 
bution, in one case 26,000 offices scattered through¬ 
out the United States, and in another case some 
3,000 offices, are the fundamental necessities of 
any national or international telegraph system. 
These the Radio Corporation unfortunately does 
not possess” (p. 1240). 

Newcomb Carlton, Chairman of the Board, Western 
Union Telegraph Company: 

“Our experience is that competition makes 
business. Assume this Universal Co. was success¬ 
ful in establishing a radio system throughout the 
United States. They will have their agents, and 
full of the zeal of youth, bustling around and so¬ 
liciting business, suggesting ways in which their 
service can be used. Out of that cloud of business, 
whatever it is, large or small, we get our share.” 

Senator Dill: ‘ 4 Has it been your experience that 
the competition of the Radio Corporation in the 
communications business has not decreased your 
own business ? 

Oh, it has increased it, I have no doubt. I think 
their competition has been a very valuable factor 
in increasing the volume of cable business between 
North America, Great Britain, and Europe” (p. 
1459). 
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In the United States Court of Appeals 
for the District of Columbia i 


No 6970 ! 

I 

I 

Mackay Radio and Telegraph Company, Inc., 

APPELLANT 



Federal Communications Commission; R. 0. A. 
Communications, Inc., and The Western TJnion 
Telegraph Company, interveners 


BRIEF OF THE FEDERAL COMMUNICATIONS COMMISSION 

I 

I 

' I 

I. STATEMENT 
A. The proceedings j 

This appeal was taken* under Section 402 (b) 
and (c) of the Communications Act of 1934 (48 
Stat. 1093) by the Mackay Radio and Telegraph 
Company, Inc., of Delaware (hereinafter referred 
to as appellant) from an order and decision of the 

i 

Federal Communications Commission denying the 

i 

applications of the appellant for modification of 
its fixed public service licenses of point-to-]t)oint 
radiotelegraph stations WIV, WIH, and WJH, at 
Sayville, New York, to add Oslo, Norway, jas a 
primary point of communication. 

(i) ! 





2 


The applications in question were filed with the 
Commission on June 24, 1935 (R. 28-39). The 
Commission was unable to determine that the 
granting thereof would serve public interest, con¬ 
venience or necessity, and therefore, on October 
29, 1935, designated the same for public hearing 
before the Commission (Telegraph Division), in 
accordance with the provisions of Section 309 (a) 
of the Communications Act of 1934 (48 Stat. 1085) 
(R. 40). On November 26, 1935, the Commission 
(Telegraph Division) designated January 13,193 6 r 
as the date for hearing (R. 40), and on December 
10, 1935, notice of the hearing and of the issues 
involved was given to the appellant and to other 
interested parties (R. 41-44). 

Hearing was had before the Commission (Tele¬ 
graph Division), commencing January 13, 1936, 
and extending through January 28, 1936; appear¬ 
ances being entered on behalf of the appellant, the 
trustees for Postal Telegraph and Cable Corpora¬ 
tion, R. C. A. Communications, Inc., All America 
Cables, Inc., French Telegraph Cable Company, 
and The Western Union Telegraph Company (R. 
69-70). 

On June 3,1936, the Commission (Telegraph Di¬ 
vision) entered its decision and order, including a 
Statement of Facts and Grounds for Decision, find¬ 
ing that public interest, convenience, or necessity 
would not be served by a grant of the applications 
and, accordingly, denying them (R. 1269-1279). 
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i 


On June 15,1936, the appellant filed an applica¬ 
tion for rehearing before the full Commission and 
requested that the Commission stay and postpone 
the effective date of its order until October 1, 1936 
(R. 1280-1291). The Commission granted tjhe re- 
quest for postponement of the effective date of its 
order until October 1, 1936 (R. 1291), anti also 

i 

granted permission to R. C. A. Communications, 
Inc., to file an opposition to the application for 
rehearing (R. 1292), such opposition bein£ filed 
on September 1, 1936 (R. 1292-1296). 

The Commission subsequently extended the ef¬ 
fective date of its order until November 16, 1936 
(R. 1297), and on November 11,1936, granted a re¬ 
hearing limited to oral argument, at the saute time 
extending the effective date of its order until fur¬ 
ther order of the Commission (R. 1298). j 
Rehearing, limited to oral argument, before the 

i 

Commission en banc, was had December % 1936, 
and on April 21, 1937, the Commission eh banc 
entered its order affirming and adopting the deci¬ 
sion of the Commission (Telegraph Division) of 
June 3, 1936, and denying the applications of 
Mackay Radio and Telegraph Company, Inc., to 
add Oslo, Norway, as a primary point of communi- 

i 

cation, which order became effective April 24, 1937 
(R. 1298-1300). | 

Thereafter, appellant filed its notice of appeal in 

i 

this court (R. 1-18). R. C. A. Communications, 

* 

Inc. (hereinafter referred to as R. C. A. Ci), and 


i 


i 

i 

i 

i 

i 



The Western Union Telegraph Company (herein¬ 
after referred to as Western Union) filed notices of 
intention to intervene (R. 18-23). 

! B. The parties 

The appellant is a common carrier of telegraph 
communications and is engaged in domestic and for¬ 
eign radiotelegraph business. It is a subsidiary 
and an operating company of The Mackay Com¬ 
panies, which is in turn a subsidiary of the Postal 
Telegraph and Cable Corporation (R. 1073). That 
corporation is now in process of reorganization un¬ 
der Section 77-B of the Bankruptcy Act (R. 821- 
822), and is a subsidiary of the International Tele¬ 
phone and Telegraph Corporation (R. 145-146). 
The Mackay Companies owns directly or indirectly 
the controlling stock interest in appellant, the Mac¬ 
kay Radio and Telegraph Company of California, 
Commercial Cable Company, and the Postal Tele¬ 
graph Land Lines System, which are the operating 
companies and sometimes referred to as the Mackay 
System (R. 1073). These companies, together with 
the Commercial Pacific Cable Company and All 
America Cables, Inc., constitute what is known as 
the International System (R. 167, 237-238, 466, 
484-485, 543, 905, 942). This system at present 
handles traffic between the United States and Nor¬ 
way, either over the cables of the Commercial Cable 
Company to England or over the radio circuits of 
the appellant to Copenhagen, Denmark. Prom 


I 

I 

I 


England and from Copenhagen the traffic is for- 

i 

warded to Norway over the facilities of connecting 

i 

carriers. i 

R. C. A. C. is a common carrier engaged; in do¬ 
mestic and foreign radiotelegraph business and 
communicates with Norway by means of direct ra- 
dio circuits to Oslo. Western Union is a common 
carrier engaged in domestic and foreign telegraph 
communication by wire and cable. It handles Nor¬ 
way traffic over its cables from New York tb Eng¬ 
land, and, thence, by connecting carriers to Norway. 
The French Telegraph Cable Company is h com¬ 
mon carrier engaged in foreign telegraph communi¬ 
cation by cable, and handles Norway traffic over 
its cables from New York to France, and thence by 
radio to Norway. j 

C. The issues 

I 

We do not agree with the appellant’s statement 

i 

that the fundamental issue in this appeal is 

i 

“whether there is to be competition, as against mo- 

l 

nopoly, in public service radiotelegraph communi¬ 
cations between the United States and Norway” 
(Appellant’s Brief, p. 2). 

The issue before the Commission was whether 

I 

public interest, convenience or necessity woijild be 
served by the granting of the applications then be¬ 
fore the Commission (Section 309 of the Communi¬ 
cations Act of 1934 (48 Stat. 1085)). 
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The two issues presented by this appeal are: 
First, whether the order and decision of the Com¬ 
mission, and the findings of fact made therein, are 
supported by substantial evidence, or whether they 
are, on the other hand, arbitrary or capricious; and, 
second, whether the Commission correctly applied 
the statutory standard of “ public interest, conveni¬ 
ence or necessity. ’ ’ 

II. ARGUMENT 

The portions of appellant’s brief entitled “State¬ 
ment of the Case” and “Facts” (Appellant’s 
Brief, p. 1-8; 11-35) are for the most part argu¬ 
mentative and will accordingly be considered 
within the argument of this brief in so far as mate¬ 
rial to the issues of this appeal. 

A. The order and decision of the Commission and the 
findings of fact made therein are supported by sub¬ 
stantial evidence and are not arbitrary or capricious 

As the basis for its decision and order, the Com¬ 
mission found the following facts: That there are 
adequate radio and cable facilities (between the 
United States and Norway), keen competition and 
service with which there is no complaint; that the 
proposed new circuit would not offer new or im¬ 
proved service, reduce rates, or create traffic; that 
it would decrease the revenues of all established 
competing companies except appellant; that the 
establishment of the proposed circuit would mean 
the practical withdrawal of an associated cable com- 


I 


7 

I 

I 

i 

i 

pany from competition; that the expected,increase 
in revenue to appellant was not shown to be neces¬ 
sary for the continued operation of appellant or of 
the International System as competing factors in 
international communication service; and that the 
total revenue to the American-owned companies, 

i 

upon which this country must depend for iljs inde¬ 
pendent foreign communications system, would be 
reduced, and additional expense incurred, without 
any corresponding benefit to the American people 
by reduced rates or improved service (R. 1279). 

These findings of fact are supported by substan¬ 
tial evidence, as will be shown below. 

1. There are adequate radio and cable facilities, keen competition, 

and service with which there is no complaint j 

(a) RADIO AND CABLE FACILITIES ARE ADEQUATE 

There are at the present time three cable com¬ 
panies handling traffic between the United States 
and Norway. Western Union and the Commercial 
Cable Companies have cables to England, where 

i 

their traffic for Norway is transferred to |one of 
several foreign connecting carriers (R. 553, 586- 
587, 1060-1064, 1252, 1255-1258). The French 
Telegraph Cable Company has cables froin New 
York to France, and there transfers Norwa^ traffic 
to a radio circuit (R. 264, 935,1106-1112). These 
three cable companies have 16 cables, with ^ome 25 

i 

circuits, available for the Norway traffic (R. 263- 
264, 511-512, 515-516, 616-619). 
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R. C. A. C. has two direct radio circuits operating 
throughout the year between this country and Nor¬ 
way, with a third circuit available at certain times y 
and the possibility of using a large number of addi¬ 
tional frequencies, which are authorized to be used 
on a secondary basis, for communication with Oslo 
(R. 849, 852-853, 867-868, 873, 1125-1127, 1141, 
1207-1210). The appellant has one continuous and 
one part-time radio circuit to Copenhagen, Den¬ 
mark, from which point its Norway traffic is re¬ 
transmitted to Oslo (R. 293, 1051-1053, 1141). 

The total traffic for the first ten months of 1935, 
and the average number of words handled daily, 
between the United States and Norway, are shown 
for the different classes of messages in Commis¬ 
sion Exhibits Nos. 13 and 14 (R. Supp. 7, 8). 
These charts were compiled from the responses of 
the carriers to questionnaires addressed to them 
by the Commission (R. 1051-1075,1106-1115,1204- 
1217, 1252-1267, R. Supp. 9), and were described 
and received in evidence at pages 880 to 883 of 
the record. Those responses, and the charts com¬ 
piled therefrom, show clearly that the existing plant 
facilities of the carriers are more than adequate to 
handle all of the United States-Norway traffic, and 
that the average daily traffic could, in fact, have 
been handled by any one of them on a slow’ speed 
circuit in less than four hours and, except possibly 
in the case of the French Telegraph Cable Com¬ 
pany, without interfering with its other traffic. 
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| 

The appellant does not allege that the facilities 
for telegraphic communication between the United 

States and Norway are not adequate. To tlie con- 

| 

trary, Mr. Stone, Operating Vice President of the 

i 

appellant, expressed the opinion that the ayerage 
daily traffic between this country and Norway 

i 

would not require all of the existing plant j of all 
carriers available for it (R. 270). Mr. Goldham- 
mer, Vice President of the Commercial Cable Com¬ 
pany and a witness for the appellant, agreed that 

i 

there is at present a plethora of facilities over 
which any present existing traffic between Norway 
and the United States, or any normal increase 

I 

in such traffic, can be handled, and that the present 
transmission service is capable and efficient and is 
the service that the traffic justifies, needs, arid de¬ 
mands (R. 506). I 

A witness for Western Union discussed at length 
the facilities of that company, and testified that all 

i 

of the traffic handled bv all of the carriers between 
the United States and Norway, in an average day, 

i 

could be handled on the slowest Western Union 
cable in four hours. Although he could ndt say 

I 

what proportion of the cables of the connecting 
carriers in England was used to handle Western 
Union and Commercial Cable Company traffic, he 
testified that the results show that messaged are 
not being unduly delayed (R. 620-621). 

A witness for R. C. A. C. testified that the entire 
daily volume of Norway traffic is so small that it 


i 
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could be handled with ease by R. C. A. C. on a single 
circuit in 3% hours in the eastward direction and 
the westward load simultaneously received in three 
hours (R. 674) ; and that in his judgment no coun¬ 
try in the world is as effectively, efficiently, and 
completely served by telegraphic facilities between 
itself and the United States as is Norway (R. 679). 
He commented as follows concerning the adequacy 
of facilities (R. 802) : 

Q. Then we come back, do we not, to the 
1 same proposition as before, talking only as 
to Norway, that the facilities are adequate, 
and the service which is being offered by the 
American companies engaged in that service 
is commensurate with the class of traffic that 
1 is submitted to it for transmission in both 
directions ? 

A. That is my opinion. And the volume 
of traffic available, as is proven into the 
record, is so small that it could hardly be 
otherwise with the great amount of facilities 
available to that particular service. 

(b) COMPETITION IS KEEN 

The record shows that the cable companies han¬ 
dled approximately 29% of the total traffic between 

the United States and Norwav for the first ten 

* 

months of 1935 (R. Supp. 7). Mr. Goldhammer, 
Vice President of the Commercial Cable Company, 
and a witness for the appellant, testified that every 
important point reached by R. C. A. C. was reached 
in the keenest competition with the International 
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System and others (R. 559). Both the appellant 
and the Commercial Cable Company are parts of 
the International System. The record shows that 
Western Union and R. C. A. C. are in keenest com¬ 
petition for business to and from all points in 
Europe (R. 627). Mr. Winterbottom, Vice Presi¬ 
dent and General Manager of R. C. A. C., testified 

i 

that that company experiences competition from 
all other American carriers to and from evejry point 
it reaches (R. 722). The French Telegraph Cable 
Company expressed opposition to the intrdduction 

l 

of a new element of competition in a field I already 
crowded with competing systems (R. 935). 

I 

The appellant points out that it cannot gfet a sin- 
gle message from Norway, and handles Only ap¬ 
proximately 1% of the traffic from the United 
States to Norway, and that at a loss to itself, and 

I 

for that reason contends it cannot be considered a 
competitor with the direct circuit of R. C. A. C. 

i 

Nevertheless, so long as the appellant holds itself 
out to handle Norway traffic via Copenhagen, it is a 

i 

competitor for that traffic, particularly in view of 

I 

its willingness to handle it at a loss. 

| 

The appellant contends that the Comrhission’s 

I 

finding of intense competition for the J^orway- 
United States traffic between the cable cohipanies, 
and between the cable companies and tfie radio 
companies, is arbitrary and capricious and not sup¬ 
ported by substantial evidence (Appellant ?s Brief, 
p. 10), basing its contention on the allegation that 

i 

i 


i 

i 


i 
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the cable company traffic since the establishment of 
the direct radiotelegraph circuit with Norway has 
dwindled until it has now gotten close to the irre¬ 
ducible minimum (Appellant’s Brief, p. 38-39). 

That the cable companies can and do offer ef¬ 
fective competition to the direct radio circuit of 
R. C. A. C. is clearly apparent in the record. It 
is true that prior to 1920 the cable companies han¬ 
dled 100% of the Norway traffic. However, prior 
to 1920 there was no radio circuit to Norway and, 
consequently, no competition existed between cable 
and radio in respect to Norway traffic. Naturally 
upon the opening of the new radio circuit, in which 
the Norwegian Administration was financially in¬ 
terested, and which offered the same classes of serv¬ 
ice as the cable companies at substantially reduced 
rates, a large amount of the traffic formerly car¬ 
ried by the cable companies flowed to the radio cir¬ 
cuit. The traffic statistics contained in the rec¬ 
ord (R. Supp. 5, 6,10) show that the traffic between 
this country and Norway has been declining stead¬ 
ily since a peak of 264,264 messages was reached in 
1923. In that year the cable companies handled 
17.41% of the total traffic between the United 
States and Norway. It was not until 1924 that the 
cable companies reduced their westward rates to 
meet those offered by R. C. A. C., and in that year 
the cable traffic rose to 21.22% of the total traffic. 
In 1927 the cable companies reduced their eastward 
rates to meet those offered by the radio circuit, and 


i 
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i 

i 

i 

in that year the cable traffic grew to 25.9% of the 
total traffic. In 1935 the latest statistics available 
showed the cable traffic as 28.66% of the total] traffic 
between the two countries. These figures, which are 
not controverted in the record, show not only that 
the cable companies are able to hold their own in 
competition with the radio circuit, but that, in fact y 
since 1924, during which year the cable companies 
reduced their westward rates from Norwdy, the 
percentage of the total traffic handled by the cable 
companies has steadily increased while that of the 
radio circuit has decreased. In the face of such 

i 

figures, a finding by the Commission that the cable 
companies do not offer effective competition with 
the direct radio circuit of R. C. A. C. would have 
been contrary to the record. | 

• i 

! 

(c) NO COMPLAINT WITH SERVICE 

i 

The appellant does not allege that there is com- 

, 

plaint on the part of the telegraph using public 
with the service to and from Norway. Mr. Stone, 
Operating Vice President of the appellant, testified 
that he was not aware of any complaint on behalf of 
the public in so far as the traffic handled by either 
the Commercial Cable Company or Western [Union 
was concerned (R. 271-272), and that appellant 
had not had any complaints from the public as to 
its service between the United States and Norway 
by the Copenhagen route (R. 294, 312). A witness 
for R. C. A. C. testified that in 1934 R. C. A. C.- 
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was responsible for only six complaints, or an aver¬ 
age of one complaint in each 19,000 messages 

(R. 682). 

2. The proposed new circuit would not offer new or improved service, 

reduce rates, or create traffic 

(a) NO NEW SERVICE OR REDUCED RATES 

The record shows that the same classes of traffic 
will be handled over the proposed circuit at the 
same rates as are now charged by all other carriers 
(R. 86, 113). 

(b) NO IMPROVED SERVICE 

Mr. Stone, witness for the appellant, testified 
that the service offered w^as to be exactly the same 
service that the appellant ’s competitors give; that 
it wras not the intention of the appellant to reduce 
the rates to the public between the United States 

and 'Norway (R. 191-192) ; that the appellant has 

« 

nothing of a technical nature in connection with the 
proposed circuit that R. C. A. C. is not already 
using (R. 274) ; and commented as follows concern¬ 
ing the quality of the proposed service (R. 313) : 

Q. I believe your testimony goes to the 
general effect that you intend to offer a serv¬ 
ice as equivalent to that now offered by 
R. C. A. on their circuit, but not to the effect 
that you will offer a service that is superior; 
is that correct ? 

A. We do not claim that our service will 
be superior. We expect to be fully competi¬ 
tive. It may or may not be superior. There 
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is no reason that I know of why it should be 
inferior. j 

Mr. Pratt, Vice President and Chief Engineer of 
the appellant, discussing the proposed circuit to 
Norway (R. 338-363), indicated that in his ojpinion 
the equipment to be used by the appellant wquld be 
no more efficient than that of R. C. A. C., ancj. testi¬ 
fied that he would expect more magnetic disturb¬ 
ances and interruptions on that circuit thqn on 
other circuits, and that due to the use of low fre¬ 
quencies and long wave equipment by R. C. A. C. 
that company might be able to give a more reliable 
service over its radio circuit than the appellant 
could give over its radio circuit, the appellant not 
using a low frequency or long wave equipment (R. 
356). Mr. Goldhammer, also a witness for tjhe ap¬ 
pellant, said it was not contended that the nqw cir- 

j « 

cuit would be faster than the existing circU.it of 
R. C. A. C., and that, taking an average situation, 

I 

he did not know that either R. C. A. C. or Mackay 

i 

Radio is particularly faster than the cables (Bi 505). 

Mr. Winterbottom, witness for R. C. A. C.j testi¬ 
fied that during the first ten months of 1935 had 
been necessary for R. C. A. C. to divert ofily 37 
messages from its Norway circuit to other of its 
circuits (R. 680). He expressed the opinioii that 
the appellant could not furnish a faster or more 
accurate service than R. C. A. C., and that in the 

i 

absence of long wave equipment the appellant could 
not furnish as reliable or as continuous a service 
as R. C. A. C. (R. 684). 

I 

i 

i 

i 


i 
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Mr. Latimer, engineering witness for R. C. A. C. y 
testified at length concerning magnetic disturbances 
and the necessity for long wave equipment on the 
Norway circuit (R. 828-858), explained certain ex¬ 
hibits on the same subject (R. 1245-1246, 1253- 
1254), and concluded that radiotelegraph service 
with Norway could be carried on only 80 or 90 per¬ 
cent of the time without the use of a low frequency 
and long wave equipment (R. 857-859). 

Mr. Krebs, an engineering witness for the Com¬ 
mission, also testified that in order to provide the 
greatest continuity of service across the North At¬ 
lantic by radio a low frequency is necessary in addi¬ 
tion to a high frequency (R. 879). 

The appellant contends that the proposed new 
circuit would offer improved service, claiming that 
it would enable appellant to serve better that por¬ 
tion of the public who file messages with the Mackay 
System, and “who now use indirect cable service 
who would prefer to employ the faster direct radio¬ 
telegraph if it could be accomplished by single 
system transmission” (Appellant’s Brief, pp. 10, 
39-40). Even if appellant were in a better position 
to serve the public, however, the record shows that 
it would not offer service better than that already 
available to the public through the facilities of 
existing carriers. 

There is no indication in the record that there 
is any need or desire on the part of the telegraph 
using public in this country for a speed greater 




than that offered by the present cable and radio sys¬ 
tems. The record is clear that the amount qf traf¬ 
fic requiring urgent treatment and high speed han¬ 
dling is negligible (R. Supp. 7). For those ydio de- 

i 

sire to use one of the companies in the Mackay 
System, there are available the cables of the Com¬ 
mercial Cable Company, via London, or thp Mac¬ 
kay radio circuit, via Copenhagen. Mr. Go|.dham- 
mer, a witness for appellant, when asked as to the 
experience of the Commercial Cable Company with 

i 

respect to the existence of urgent traffic between 
the two countries, commented that it was not worth 
talking about, and testified as follows (R. 505) : 

Q. What benefit to any member of the 
public would a service faster than the avail¬ 
able cable services to Norway, or the avail¬ 
able R. C. A. services to Norway provide 
by an approval of this application and the 
establishment of a circuit by Mackay Radio 
and Telegraph Co.? I 

A. Well, I do not think that out com¬ 
panies have made any pretense that the new 
circuit would be faster than the existing cir¬ 
cuit of the R. C. A., and as I stated a mo¬ 
ment ago, taking an average situatiofi, I do 
not know that either R. C. A. or Mackey Ra¬ 
dio are particularly faster than the cables. 
I think that the general rim of user of the 
services to Norway, or from Norway, would 
be satisfied with the service of something in 
the neighborhood of ten minutes, and I be¬ 
lieve that the cables are perfectly able to do 
that, to give that service. 
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Mr. Stone, also a witness for the appellant, testi¬ 
fied that in his opinion the Mackay Radio circuit 
to Norway, via Copenhagen, is faster than the cable 
route via London, and that his company had not 
had any complaints from the public as to the slow¬ 
ness of the service between New York and Oslo by 
the Copenhagen route (R. 293-294). 

For that portion of the public who are not cus¬ 
tomers of the Mackay System, the cables of West¬ 
ern Union and the French Cable Company, and the 
radio circuits of R. C. A. C. are available; and the 
users of those services are apparently satisfied (R. 
271-272, 312, 681-682, 808, 935). 

The appellant suggests that the public would 
benefit by improved pick-up and delivery facilities 
offered by a “ coordinated single system transmis¬ 
sion” through the appellant’s land-line associate, 
Postal Telegraph, which has 1826 offices and over 
15,000 agency offices, whereas R. C. A. C. has only 
20 or 22 offices throughout the country (Appellant’s 
Brief, pp. 3-4, 33, 40). 

The Commercial Cable Company, a company as¬ 
sociated with both the appellant and Postal Tele¬ 
graph, already offers the public the pick-up and 
delivery facilities which the appellant proposes to 
offer through the Postal Telegraph Land Lines Sys¬ 
tem (R. 463). 

Furthermore, the record shows that a person de¬ 
siring to make use of R. C. A. C. service may do so 
by filing the message in any one of approximately 




I 

I 


20,000 Western Union offices throughout thb coun¬ 
try (R 1258). Mr. Winterbottom described the 
R C. A. C. facilities for pick-up and delivery of 
messages as follows (R 790-791) : | 

Q. You testified this morning, Mr. Win¬ 
terbottom, something about the difference if 
any exists between the time which elapses be¬ 
tween the pick-up and the transmission of 
messages by R C. A. C. and the cable com¬ 
panies. I am not sure that I completely 
understand your answer. Will you state the 
facts as to that situation ? 

A. I am not sure either that I completely 
understood the question, but the pickfup sit¬ 
uation of R C. A. C. is as follows, especially 
in connection with traffic to an<t from 
Norway. 

In New York City we have some 12 or 13 
offices, and in the rest of the country l^L more. 
In addition to that, we have the service of 
the Western Union at all of its many offices, 
not only in New York City but throughout 
the country. We also have pneumatic tubes 
from their office to ours, and also from the 

' . i 

office of the Postal Telegraph Company to 
our office. We have several hundred private 
wires to important users which terminate in 
our central office. The time of pickjup, so- 
called, from a customer, either in NeW York 
City or through the United States, should 
not be and I do not think is any less rapid 
than that of the Commercial Cable Company 
or the Western Union Telegraph Company 

■* i 

i 


i 
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to its central traffic distribution cable. At 
that point I think our disposal of traffic is 
fully as expeditious as that of the larger 
carriers. 

Q. Then you would say that as far as the 
elapsing of time is concerned, you believe 
that R. C. A. C. and Commercial Cable Com- 

i 

pany are probably equally efficient? 

A. There can be very little difference, and 

1 I think that on the average our pick-up serv¬ 
ice and our disposition of traffic is quite as 
effective and quite as rapid as either of the 
larger companies. 

Although the service of R. C. A. C., through 
Western Union or Postal Telegraph, is not “single 
system transmission, ’ ’ the record does not show 
that it is slower or less satisfactory than the pick¬ 
up and delivery facilities of the appellant would be 
on its proposed circuit. 

(c) NO EVIDENCE THAT NEW TRAFFIC WILL BE CREATED 

The portions of the record cited by appellant do 
not support its contention that new traffic will be 
created by the opening of its proposed circuit (Ap¬ 
pellant’s Brief, pp. 10, 41, 98-100). Mr. Stone, 
whose opinion was relied upon by appellant, testi¬ 
fied he did not think a great amount of new business 
would be created at the same rates, and although he 
thought there would be new business in part from 
the new circuit and in part from what he hoped 
would be a pick-up in international trade, he antici¬ 
pated that that amount would be a small proportion 


i 
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of the traffic they would expect to carry (R. 169-171 y 

He further testified that the bulk of the- 
westward traffic of the appellant would unqdestion- 

i 

ably come from the present R. C. A. C. Norwegian 
circuit (B. 180) and that there would be an increas¬ 
ing number now using Western Union cables who 
would use the circuit of appellant (B. 287). Both 
this witness and a witness for B. C. A. C. recognized 

i 

the possibility of inroads upon the telegraph traffic: 
by trans-Atlantic air mail (B. 322, 692). 

Mr. Winterbottom, witness for R. C. A. C., ex- 

i 

pressed the view that in the absence of a ratd reduc¬ 
tion the opening of the new circuit and mere addi- 

l 

tion of a new channel would not increase the total 

* i 

volume of communications between the [United 

i 

States and Norway a single message, but tljiat the 

| 

present available traffic would simply be divided 
further (B. 684-685, 729-730). j 

Evidence was introduced showing that the trend 
of international telegraph business has a definite 

I 

relationship with and is dependent upon the trend 
of export and import business (R. 669-672). The 
record shows that both the international telegraph 

i 

business and the import and export business be¬ 
tween the United States and Norway have been 
steadily decreasing during the last ten years, and 
that any perceptible increase in the total American- 
Norwegian communication traffic would be de¬ 
pendent upon the possibility of an increase ifi trade 

I 

between the two countries and would not result 


41289—38- 


i 

i 





22 


from the establishment of the new circuit (R. 1237- 
39; R. Supp. 5, 6,10). 

3. It would decrease the revenues of all established competing 

companies except the appellant 

(a) APPELLANT’S REVENUES WOULD BE INCREASED 

It is clear that the revenues of the appellant 
would be increased. The proposed contract be¬ 
tween the Norwegian Administration and the ap¬ 
pellant provides that the appellant’s radio circuit 
will become the normal route for all International 
System traffic unless specifically routed otherwise 
by the sender. In return the Norwegian Adminis¬ 
tration is to transmit over the appellant’s circuit all 
traffic so routed in addition to a sufficient portion 
of the unrouted traffic to make the total of the 
routed and unrouted traffic transmitted via the 
appellant, expressed as a percentage of the total 
westward radio traffic transmitted by the Admin¬ 
istration, equal to the percentage which the total 
eastbound traffic transmitted by appellant to the 

i 

Administration bears to the total eastbound radio 
traffic originating in or transiting the United States 
received by the Administration (R. 942-945). 

During the first ten months of 1935 the appellant 
transmitted 13,273 words to Norway over its Copen¬ 
hagen circuit at a loss of $15.00 (R. 1055). The 
appellant estimated that for the first ten months of 
operation its proposed Norway circuit would handle 
348,094 words and receive therefor $15,826.63 (R. 
1056-1057). This estimate was based upon the 
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assumption that appellant would carry all eastward 
traffic now handled by both appellant and Commer¬ 
cial Cable Company, an associated company, by 
virtue of the normal route provision of the above- 
mentioned contract, and all westward traffic of the 
Commercial Cable Company plus the additional 
westward traffic which the Norwegian Administra¬ 
tion would be required to transmit to appellant 

i 

under the provisions of its proposed contract. It 
was estimated that this additional westward traffic 
would be about 50% of the total westward traffic 
anticipated by appellant, and would be diverted 
from the present R. C. A. C. circuit (R. 1054-1059). 
Mr. Stone, witness for appellant, testified that this 
did not take into account any estimate, conservative 
or optimistic, as to the volume to be diverted by 
canvassing activities, or otherwise, from competi- 

j 

tors (R. 184,187), except, of course, the 50% of the 
westward traffic of the appellant which wbuld be 

I 

diverted from R. C. A. C. through the operation of 
the contract provision referred to above (R. 1054- 
1059). | 

Mr. Goldhammer, also a witness for the ap¬ 
pellant, expressed the opinion that the increased 
volume of traffic received by appellant for deliv¬ 
ery into the United States would give it material 

i 

for increasing the traffic from the United States to 

i 

Norway, i. e., would intensify the competition in 
this country. Then the increased traffic handled 
by the appellant to Norway would, by operation of 
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the proposed contract, increase the appellant' s traf¬ 
fic from Norway (R. 547). 

The appellant, later in the hearing, submitted a 

revised estimate of the traffic anticipated in the 

! 

light of certain facts revealed in the record, and es¬ 
timated that the opening of the new circuit would 
result in the appellant’s handling 403,859 words 
for the first ten months of operation, and receiving 
therefor $24,495.09 (R. 1107-1110). 

Mr. Winterbottom, witness for R. C. A. C., testi¬ 
fied that in his opinion it was inevitable that a 
situation w'ould be produced by the opening of the 
new circuit where the total amount of radio traffic 
passing between the United States and Norway 
would be equally divided between the two radio 
companies (R. 688). 

(b) REVENUES OF ESTABLISHED COMPETING COMPANIES 

WOULD BE REDUCED 

The appellant recognizes that in the absence of 

. • 

nevr business the traffic it expects to handle would 
be diverted largely from R. C. A. C., Western 
Union, and the Commercial Cable Company (R. 
1059). The diversion of such traffic from these 
carriers would decrease their revenues. 

The appellant estimated that half of the west¬ 
ward traffic it received would be diverted from the 
other radio route, i. e., R. C. A. C., by reason of the 
duty of the Norwegian Administration, under the 
proposed contract, to return over the proposed new 
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circuit a percentage of the total westward radio 
traffic equal to the percentage of the total eqstbound 
radio traffic which it receives from the United 
States over that circuit (R. 1054, 1059). 

Mr. Stone, Operating Vice President of appel¬ 
lant, testified that if appellant established direct 
competitive circuits with those of R. C. A. C., to 
different points in Europe, it would get sotnewhere 
between 40 and 50% of the total traffic between 
those points (R. 153-154) ; and that the bulk of the 
increased westward Norwegian traffic handled by 
the appellant would unquestionably come from the 
present Norwegian R. C. A. C. circuit (R. 180). 

To the same effect, Mr. Goldhammer, witness for 
the appellant, testified as follows (R. 546) i 

Q. Now, it is also true, is it not, that in the 
figures used in the calculation made that 
Mackay Radio would be handling frjDm Nor¬ 
way to the United States 73,343 words in 
addition to the words now handled from 
Norway to the United States by the Commer¬ 
cial Cable Company? j 

A. That is right. 

Q. Now, that would be revenue ahd busi¬ 
ness which would be taken away from R. C. 
A. Communications, Inc., that is right, is it 
not ? • | 

A. Yes. 

Q. And for which R. C. A. Communica¬ 
tions, Inc., now receives revenue, is that 
right ? 

A. Yes. ! 
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He further testified that he expected the increase 
in westward traffic handled by appellant to aid in 
the increase of its eastward traffic, which in turn 
would again increase westward traffic (R. 547), 
and that the increase in westward traffic handled 
by the appellant would be at the expense of R. CL 
A. C. (R. 551-552). 

According to the revised traffic estimate intro¬ 
duced by the appellant, and referred to herein¬ 
above, approximately 127,000 more words would be 
handled westward over the new circuit for the first 
ten months of operation than the Commercial Cable 
Company handled during the first ten months of 
1935, and a witness for the appellant expressed the 
view that such traffic would probably be diverted 
from the R. C. A. C. route (R. 907-908). 

Mr. Winterbottom, on behalf of R. C. A. C. r 
introduced evidence showing that the Norwegian 
business on a revenue basis vras only 1.65% of the 
total European business, but that whereas the Nor¬ 
way traffic represented less than 1% of the total 
European revenue of each of the other carriers, 
it represented approximately 7% of the R. C. A. C. 
total European revenue and was consequently of 
much more importance to R. C. A. C. than to the 
other companies (R. 676-679, 1242). He further 
testified that if the circuit was opened it would be 
necessary immediately for R. C. A. C. to retain 
solicitors in Norway and to establish and publicize 
a route or via indicator in order to compete with 
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appellant (R. 685-687). He expressed the opinion 
that due to the automatic provision in the proposed 

I 

contract, and due to appellant’s use of the Postal 
Telegraph facilities, it would not be long before 
the radio traffic between this country and Norway 
would be divided equally, with a resulting decrease 
in the gross income of R. C. A. C. from its circuit 
of at least 45% (R. 687-689). j 

Mr. Stone expressed the opinion that when the 

Mackay System has a direct radio servic^ an in- 

. | 

creasing number of persons now using Western 
Union cables will use Mackay Radio (R. 287). 

It was the opinion of Mr. Coggeshall, Western 
Union Traffic Supervisor, that the loss bf cable 
traffic due to diversion to radio had pretty well 
flattened out, and that if the situation then existing 
continued he would not expect the cables to lose any 

i 

more business to radio on the Norway circuit, but 
that if a new Mackay circuit was opened a further 
diversion of traffic from the cables, and a loss of 
traffic to Western Union, would result (R. 625-627, 
634-638). Mr. Winterbottom, witness fqr R. C. 
A. C., agreed that the opening of the proposed cir- 

i 

cuit would result in a diversion of traffic f t om each 
of the other carriers, although he did not feel that 
the diversion would be as serious for |W es ^ ern 

I 

Union as it wrould be for the Commercial Cable 
Company and R. C. A. C. (R. 685, 725). j 
The adverse effect upon the revenues of the Com- 
mercial Cable Company, a company affiliated with 


i 
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the appellant, is discussed in detail in the next suc¬ 
ceeding paragraphs. 

4. The establishment of the proposed circuit would mean the practi¬ 
cal withdrawal of an associated cable company from competition 

The appellant and the Commercial Cable Com¬ 
pany are both members of what is known as the 
International System. This system includes 
Mackay Radio and Telegraph Company of Dela¬ 
ware, the appellant, Mackay Radio and Telegraph 
• Company of California, Postal Telegraph Land 
Lines System, Commercial Cable Company, Com¬ 
mercial Pacific Cable Company, and All America 
Cables, Inc. (R. 167,203-204,237-238,365-366,381- 
382, 465-467, 484-485, 543, 905, 942). 

L T nder the proposed agreement with the Nor¬ 
wegian Administration the new circuit is to be¬ 
come the normal route for all International System 
traffic between the United States and Norway, 
and the appellant is to transmit over the new radio 
circuit all messages received by itself, the Commer¬ 
cial Cable Company, Postal Telegraph Company, 
and All American Cables, for transmission to Nor¬ 
way, or intended for transit through Norway, un¬ 
less the sender expressly directs that the message 
be forwarded by an all wire route (R. 262-263, 579- 
581, 942-945,1119-1120). As a result, the Norway 
traffic now normally handled by Commercial Cable 
Company would, upon the opening of the new cir¬ 
cuit, be transferred to the appellant (R. 148, 176- 
177, 263). The traffic estimate introduced by the 


29 


j 

i 


i 
i 

I 

appellant contemplates that 95% of its eastward 

i 

traffic, and 50% of its westward traffic, wbuld be 

I 

diverted to it from its associated cable company (R„ 
1054M.059). This would result in a total loss of 
the Norway traffic to Commercial Cable Company. 
Had the transfer of the estimated messages been 
effective during the first ten months of 1^35 the 
Commercial Cable Company would have suffered 
a loss of revenue amounting to $18,291.84 ^R. 184, 

j 

1065), or a yearly loss of approximately $22,000 
(R. 289). Under the revised estimate submitted 
by appellant the effect upon the Commercial Cable 
Company would be exactly the same (R. 899-904, 
1107-1110). | 

Mr. Stone, Operating Vice President of the ap¬ 
pellant, testified that the canvassers for Commer¬ 
cial Cable Company now in Norway will become 
canvassers for the appellant except as to thbse cus¬ 
tomers who insist upon a cable route (R. 185,187), 
and that except for those persons who prefer the 
cable transmission the Commercial Cable Cbmpany 

i 

will go out of the Norway business (R. 276). He 
further testified that in making the estimate above 

i 

referred to it had been assumed that all Commercial 

i 

Cable traffic between this country and Norway was 

i 

unrouted, and that after the operation of the new 

i 

circuit was begun all traffic routed “Viaj Com¬ 
mercial Cable’’ or “Via CIAL,” the normal rout¬ 
ing for the cable company (R. 475), would be sent 
over the radio circuit, and only the traffic specifi- 
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cally designated for wire transmission would be 
transmitted by the cable; the canvassers being in¬ 
structed not to canvass for cable traffic (R. 295- 
298, 322-324). This witness expressed the view 
that the proposed circuit would benefit the Mackay 
System although it would adversely affect the reve¬ 
nues of the Commercial Cable Company in so far 
as the Norway traffic was concerned (R. 313-316). 

Mr. Goldhammer, Vice President of the Com¬ 
mercial Cable Company, testified that the Com¬ 
mercial Cable Company, although losing most of its 
Norway traffic to the new radio circuit, would not 
save any operating expense thereby except the 
nominal expense of its agents in Norway (R. 477), 
and that the appellant will not compensate the Com¬ 
mercial Cable Company for taking over its route 
indicator “Via CIAL,” although the cable company 
will have to establish a new route indicator “Via 
Fil Cial” (R. 526). He stated that after the open¬ 
ing of the radio circuit appellant would carry the 
great bulk of the International System traffic to 
Norway and there would be little Commercial Cable 
traffic from Norway (R. 552-553). 

Evidence was also introduced to the effect that 
the Commercial Cable Company, or some member of 
the International System, would probably have to 
make certain contractual compensation payments 
to the Great Northern Telegraph Company, a con¬ 
necting carrier of the Commercial Cable Company, 
for the diversion of its Norway traffic which was 
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normally routed via that connecting company’s 

l 

lines, and that such payment is actually ma4e under 

i • 

the same contract in the case of the diversion of 
traffic from this cable company to the radio com¬ 
pany on the Denmark circuit (R. 453-454, 461-463, 
475-476, 481-484, 503, 526-527). j 

The appellant contends that the finding by the 
Commission ignores evidence that “the Commercial 

I 

Cable Company has already been practically elimi¬ 
nated in one direction and it is only a question of 
time before R. C. A. C. will have the same iponopo- 
listic position on traffic to Norway that it how has 
on traffic from Norway” (Appellant’s Brief, p. 
39), and cites in support of this contention! the ex¬ 
pressions of opinion by several of the witnesses 
for the appellant tending to show the importance 
of the new circuit to the Mackay System as a means 
of furthering the competition offered by that sys- 

I 

tern. These witnesses express the fear that if the 

j 

appellant is not permitted to establish this and 
other direct circuits in competition with R. C. A. C. 
a monopoly will result, but no factual basis s given 
as a foundation for these fears (Appellant’s Brief, 
pp. 95-106). | 

While it is true that the radio circuit of R. C. 

i 

A. C. handles approximately 88% of the westbound 
traffic between the two countries, as emphasized by 

i 

the appellant (Appellant’s Brief, p. 37), it should 

i 

be noted that traffic from Norway is originated 
and sent by the Norwegian Administration itself 
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and that R. C. A. C. does not operate within Nor¬ 
way. 

The record shows that the traffic handled by the 
Commercial Cable Company has not been and is not 
being eliminated, but that on the contrary its per¬ 
centage is in fact increasing in proportion to the 
total traffic between the two countries. Comment 
has been made hereinabove of the fact that the 
direct radio service of R. C. A. C. was instituted 
between the United States and Norway in 1920, at 
rates substantially below those offered by the cable 
companies. It was not until 1924 that the Commer¬ 
cial Cable Company reduced its westward rates to 
meet those offered by R. C. A. C., and its eastward 
rates were not reduced until 1927. In the year 
1923, which was a peak year for telegraph com¬ 
munication between the United States and Norway, 
the Commercial Cable Company handled 7.70% of 
the traffic. In the following year, when the Com¬ 
mercial Cable Company lowered its westward rates, 
it handled 9.98% of the total traffic. In 1927 the 
Commercial Cable Company lowered its eastward 
rates to meet those of the radio circuit and its pro¬ 
portion of the total traffic rose to 11.09%. In the 
first ten months of 1935 the traffic of the Commer¬ 
cial Cable Company between the United States and 
Norway constituted 12.35% of the total traffic be¬ 
tween the two countries (R. Supp. 5-6, 10). Un¬ 
doubtedly the opening of the radio circuit in 1920, 
at substantially reduced rates, seriously affected 
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the traffic and revenues of the competing cabfle com¬ 
panies, but in the years since the cable companies 
lowered their rates to the radio rate level the per- 
centage of the total traffic which is handled by the 
Commercial Cable Company has been increasing 
although the total traffic between the countries has 

w _ i 

been decreasing. This fact indicates that the origi¬ 
nal reduction in rates by the radio company, and 

i 

the failure of the cable companies to meet that 
reduction for several years, accounted ip large 
measure for the loss of cable traffic. It negatives 
the allegation of the appellant that the loss v[as due 
solely to the fact that the Norwegian Administra¬ 
tion realizes more financially from the radio! traffic 
than it does from the cable traffic, and the further 
allegation that the cables cannot continue tb com¬ 
pete successfully with the radio circuit to Norway. 

_ i 

The fact that the Commercial Cable Company, 
through witnesses, supported the applications of the 
appellant, and expressed a willingness to give up 
virtually all of its Norwegian traffic to the appel- 
lant, does not determine the question of whether it 
would serve public interest, convenience, or |neces- 
sity for such traffic to be diverted from the cable 

i 

company to the radio company, particularly where 
it clearly appears from the record that that traffic 
would produce less revenue to the appellant than 

• 9 I 

the Commercial Cable Company now receives for 
handling it (R. 176-180, 899-912). j 

i 

i 

i 

! 

i 

i 


i 

i 
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I 

i 

i 


i 
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5. The expected increase in revenue to appellant is not shown to be 
necessary for the continued operation of appellant or of the Inter¬ 
national System as competing factors in international communica- 
• tion service 

Mr. Deegan, Vice President of the Mackay Com- 
panies, discussed at length the Mackay System (R. 
381-383) and testified that it “is offering telegraph, 
cable, and radio service to the American public at 
16,976 offices or stations in the United States and 
is doing 22% of the domestic telegraph business, 
23% of all radio business done by all American com- 

s 

panies operating in the United States, ship-shore, 
and to foreign countries, and 40% of the business 
done by the three cable companies operating be¬ 
tween the United States and Europe”; that for the 
first ten months of 1935 the total business of Mac¬ 
kay Radio was more than one-third of that done by 
R. C. A. C., while in the cable field the business of 
the Commercial Cable Company aggregated $3,- 
353,333, as compared with a business of $4,873,663 
done by the Western Union Cables (R. 382). That 
evidence shows that the Mackay System handles a. 
large portion of the total radio and wire telegraph 
traffic. 

The operating companies within the Mackay Sys¬ 
tem constitute a part of the larger International 
System (R. 425, 466), and during the first ten 
months of 1935 the total international traffic (be¬ 
tween the United States and foreign countries) 
of the International System was more than $8,- 
300,000, as opposed to a total international business 
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of approximately $3,000,000 for R. C. A. <jj. (R. 
466) and less than $5,000,000 for Western Union 
(R. 382). The international traffic of the Interna¬ 
tional System was approximately 50% of the total 
international telegraph traffic between the United 
States and foreign countries during the years 1934 

and 1935 (R. 465-471, 538-545). | 

■ 

Mr. Stone, Operating Vice President of the ap¬ 
pellant, testified that although the annual report 

of the appellant for the year 1934 indicated that it 

! 

had not shown an operating profit, the fact was, 
nevertheless, that during the year 1936 the Mackay 
Radio System would not require any cash assist¬ 
ance from the outside and would be on a self-sup¬ 
porting basis because of reduced expenses, in¬ 
creased revenues, and the fact that a smaller ad¬ 
dition to their plant account would be required than 
in previous years (R. 248-249). He further testi- 

I 

fied that although the appellant was not yet show¬ 
ing an operating profit he could not venture an 


opinion as to which of the circuits was or was not 

■ 

profitable; that even though the combined Mackay 

Radio System (the Delaware and California com- 

* 

panies) showed a net loss of $14,000, this was after 
the deduction of very substantial depreciation 
charges amounting to several hundred thousand 
dollars, and that the appellant would be able to 


finance an addition to its capital account of 


some 


hundred thousands of dollars and have an excess 


in cash at the end of the year over the cash situation 

i 

I 

i 


i 

i 

i 
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at the beginning of the year of approximately 
$100,000 (R. 307-308). 

On behalf of the trustees of the Postal Telegraph 
and Cable Corporation, of which the appellant and 
the Commercial Cable Company are subsidiaries, 
Mr. Royce testified that the reorganization proceed¬ 
ings of the parent corporation were the only pro¬ 
ceedings of that nature pending as to that company 
or any of its subsidiary affiliated companies and 
that there are no reorganization, receivership, or 
other proceedings pending in regard to any of the 
operating companies (R. 822). 

6. The total revenue to the American-owned companies, upon which 
this country must depend for its independent foreign communica¬ 
tions system, would be reduced and additional expense incurred 
without any corresponding benefit to the American people by 
reduced rates or improved service 

That the proposed new circuit would not reduce 
rates or improve service has been discussed herein¬ 
above (Brief p. 14-20). 

The proposed contract between the appellant and 
the Norwegian Administration provides that the 
tolls for the service over the proposed circuit shall 
be divided equally between the Administration and 
the company (R. 945-946). This division of tolls 
would result in appellant receiving 7.8 cents less per 
word than the Commercial Cable Company now re¬ 
ceives in all zones in this country except what is 
known as the First Zone. In states within the 
First Zone, other than Maine, the appellant would 
receive 4.6 cents less per word, and in Maine 2.9 
cents less per word (R. 177-180). Therefore, in 
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so far as the revenue which would be diverted to the 
appellant from the cable companies is concerned, 
the appellant would receive substantially less on 
that traffic than the cable companies are now receiv¬ 
ing (R. 605-607, 1054,1061-1062,1263). Since the 
appellant would receive less than the Commercial 
Cable Company now receives on traffic diverted 
from the cable company, the International System 
would likewise receive less on such traffic. ; 

i 

If the appellant had handled all of the traffic now 
handled by both itself and Commercial Cabl^ Com- 

i 

pany, and in addition had diverted over 70,000 
words from the competing R. C. A. C. circuit, the 
revenue derived, according to the original estimate 
submitted by appellant, would total $2,465j21 less 
than that which was received by the Comijnercial 
Cable Company alone for the ten months operation 
in question (R. 184-185, 1056-1057, 1065). The 
Commercial Cable Company would be sayed no 
operating expense as a result of the loss |of this 
traffic (R. 477), and there would be an additional 
operating expense to the appellant of approxi- 

i 

mately $3,600 a year as well as the so-called “ pen¬ 
alty payment 7 7 to the connecting carrier of the 
Commercial Cable Company for the loss resulting 
from the diversion of the cable company’s traffic to 
the radio circuit of the appellant (R. 477-4^4, 546- 
547). | 

Appellant’s revised estimate contemplated that 
approximately 127,000 words would be diverted 
from the radio circuit of R. C. A. C. and that the 

i 
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total traffic would produce a revenue to the appel¬ 
lant of about $6,000 more than that now received by 
the Commercial Cable Company for the portion 
of the traffic handled by it. However, the deduc¬ 
tion of $3,600 for increased operating expense to 
appellant, and the so-called penalty payment to the 
Great Northern Telegraph Company, the connect¬ 
ing carrier of the Commercial Cable Company 
(roughly figured at about $4,000), would still leave 
the International System with a profit smaller than 
that now realized by the Commercial Cable Com¬ 
pany on that portion of the traffic which is now 
handled by it alone, even though appellant would 
handle all of the International System traffic as well 
as the 127,000 words diverted from the existing 
direct radio circuit (R. 907-909, 1065, 1107-1110). 

Thus, the traffic diverted from the radio circuit 
of R. C. A. C. would decrease the revenue of that 

I 

company without increasing the total net revenue 
of the International System derived from the Nor¬ 
wegian traffic (R. 546-547, 907-909). Further¬ 
more, any traffic which the appellant, through com¬ 
petitive effort, obtained from the present Western 
Union cable circuit, would produce less revenue for 
the appellant than it now produces for Western 
Union (R. 605-607). Therefore, even though the 
appellant should obtain sufficient traffic from the 
cable companies and R. C. A. C. to enable it to im¬ 
prove its competitive position and increase its reve¬ 
nue, it would nevertheless result in a substantial 
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reduction in the total revenue of the American- 

I 

owned companies as a whole. 

Additional expense, both to the appellant and to 
its competitors, would result from the establish¬ 
ment of the new circuit. Mr. Stone, Operating 
Vice President of the appellant, testified that as a 
result of equipment already available it wotild be 
necessary for the appellant to incur an equipment 
expense of only $2,000 on the proposed circuit (R. 
232-235, 344), and that an additional operating 
expense of $3,600 on an annual basis would fie in¬ 
volved (R. 309-311). It further appears that ad¬ 
ditional expense would result from the increased 
competition at the Norwegian end of the circuit (R. 
685-686, 744-745). The possibility that the Com¬ 
mercial Cable Company, by reason of contractual 
obligations, would be required to compensate the 
Great Northern Telegraph Company (its coimect- 

I 

ing carrier in London) for loss resulting fropi the 
diversion of the cable traffic to the radio circuit has 
been commented upon hereinabove (Brief, p. 30- 

31,37). | 

A further element which must be considered, in 
so far as the financial effect on the Americah car- 

I 

riers is concerned, is the possibility of the Norwe¬ 
gian Administration, which controls all outgoing 
radiotelegraph traffic, playing the competing!radio 
companies against each other so that while rates 
remain the same the participation of the American 
companies in the proceeds thereof may be lessened, 
or so that, even in the event of a reduction or rates 
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to the public, an unequal proportion of the reduc¬ 
tion would have to be borne by the American com¬ 
panies (R. 289-290, 501-503, 685-686, 690-691). 
This has been experienced by the American com¬ 
panies on other circuits (R. 692-698, 699-705, 
748-750, 803-810, 918-919). The proposed con¬ 
tract provides no safeguard against the exaction of 
terms from other American carriers less favorable 
to such carriers and more favorable to the foreign 
administration (R. 942-950). Since the foreign 
administration controls the outgoing radiotele¬ 
graph traffic, competing American radio companies 
will be dependent upon it for their traffic from Nor¬ 
way. Each of the American companies will be in¬ 
terested in increasing its share of the total traffic, 
and the possibility of the competing companies 
making concessions to the foreign administration 
is evident (R. 210-214, 573, 685-686, 690-691, 796- 
797, 808-809). 

The appellant testified that the division of tolls 
contemplated by it and the Norwegian Administra¬ 
tion will be the same as is now effective between 
R. C. A. C. and the Norwegian Administration on 
their circuits, but this division of tolls is not set 
out in the contract and can be altered at any time 
by simple agreement between the parties thereto. 
This also is true of the “ out-payments ’ ’ to be de¬ 
ducted from the tolls in accordance with the pro¬ 
posed contract (R. 746-748, 895-899, 905-906, 909- 
914, 942-950). When the contract does not deter- 
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mine the obligation of the parties in respect to the 
division of tolls and the out-payments, the Coihmis- 
sion cannot determine what effect subsequent 
changes in the division of tolls or out-paymentfe may 
have on the competitive situation, for where there 

is no increase in total revenues an altered division 

! 

increasing the participation by the foreign adrpinis- 
tration decreases the participation by the American 
companies. | 

• i 

B. Irregularities alleged by appellant are without i merit 

| 

1. The Commission has not discriminated against the appellant in 

the interpretation of the facts 

I 

. i 

i 

The appellant asserts that the Commission dis¬ 
criminated against it and sub j ected it to treatment 

j 

different from that accorded to R. C. A. C., contend¬ 
ing that the establishment of the R. C. A. C. circuit 
occasioned certain of the results which the Commis¬ 
sion found in considering the appellant’s applica¬ 
tions would not be in the public interest, convenience, 
or necessity; and that the Commission, in consider¬ 
ing the proposed contract, recognized certain de¬ 
ficiencies therein which the appellant contends were 
also present in the R. C. A. C. contract with Norway 

j 

but not considered by the Commission (Appellant’s 
Brief, p. 70-72). | 

Assuming that the appellant’s description df the 
effects of the establishment of the R. C. A. C. circuit 

I 

is accurate, the conditions existing at that timie are 
not comparable with those existing at present. 
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The circuits of R. C. A. C. to Norway were estab¬ 
lished in 1920, pursuant to an agreement entered 
into in 1912 and assigned to R. C. A. C. in 1920, 
between the Norwegian Administration and the 
Marconi Wireless & Telegraph Company of Amer¬ 
ica (R. 114A-1154). That agreement had been in 
effect for 22 years, and the circuits of R. C. A. C. 
. in operation for 14 years, when the Communications 
Act of 1934 became effective and this Commission 
was organized, whereas the applications of the ap¬ 
pellant were filed with the Commission on June 24, 
1935 (R. 70), pursuant to pertinent provisions of 
that Act. The law under which the appellant’s ap¬ 
plications are being considered, and the legislative 
standard of public interest, convenience, or necessity 
established thereby, upon which action by this Com¬ 
mission must be based, did not obtain at the time 
the R. C. A. C. circuits were established. 

Appellant’s contention regarding the presence of 
deficiencies in the R. C. A. C. contract is without 
merit. Such deficiencies, if present, may afford 
proper basis for consideration and action by the 
Commission in an appropriate proceeding; but in 
the instant case the R. C. A. C. contract was not in 
issue, it being before the Commission as a collateral 
matter only. 

1 Furthermore, contractual provisions safeguard¬ 
ing American carriers against the possibility of 
changes in pay-outs and divisions of tolls might not 
be essential w r here only one direct radio circuit is 
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licensed. But they would undoubtedly become 
essential if a second direct radio circuit were 
authorized and two American carriers were compet- 
ing for the favor of the Norwegian Administration. 
As the decision of the Commission points opt, “to 
rely upon companies wdiich are bitter competitors 
not to make concessions to the administration which 
controls all outgoing radiotelegraph traffic is to pro¬ 
vide an exceedingly tenuous basis upon which to 
rest public interest” (R. 1278). j 

It is respectfully submitted that the Commission 

I 

has not discriminated against the appellant in the 
interpretation of the facts. 

| 

2. The facts which appellant alleges were arbitrarily and capri¬ 
ciously omitted from the findings of the Commission are either 
immaterial, not at issue, or were specifically considered in the 
decision 

i 

The appellant enumerates seven facts which it 
alleges are material but were omitted from tfye find¬ 
ings of the Commission. It claims that such omis¬ 
sion was arbitrary and capricious (Appellant’s 
Brief, p.42-43). j 

Points (1) and (3), and a portion of point (4), 
relate to the question of interference and the effi¬ 
ciency of the equipment to be used. The applica¬ 
tions in question sought no change in the status 
of the licenses which the Commission had already 
issued to the appellant other than the addition of 
Oslo, Norway, as a primary point of communica¬ 
tion, and did not request frequencies other than 

I 

those now used by the appellant. The question of 


i 

i 
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interference and the efficiency of the equipment 
being used therefor had been favorably passed upon 
by the Commission at the time the licenses for 
which modification is now requested were granted, 
and accordingly were not at issue in the present 
case. 

Appellant, in point (2), claims that the Commis¬ 
sion should have specifically found that the estab¬ 
lishment of the additional circuit would involve 
no substantial additional facilities or substantial 
cost. It is respectfully submitted that the Com¬ 
mission did consider those elements, and that it was 
entitled to and did consider the element of cost to 
the American communication system as a whole. 
Though it may be true that the element of im¬ 
mediate expense to the appellant would be slight, it 
also appears, and was specifically found by the 
Commission, that the opening of the new circuit 
would be to the financial detriment of all of the other 
established carriers; that the traffic which the ap¬ 
pellant would gain at the expense of the cable com¬ 
panies would produce less revenue to the appellant 
than it now produces to the cable companies; and, 
furthermore, that the establishment of the new cir¬ 
cuit would impose increased expense upon the ap¬ 
pellant and the American communication system as 
a whole (R. 1275-1276), all of which has been dis¬ 
cussed elsewhere in this brief (p. 24-31, 33, 36-41). 

Appellant’s point (4) that the Commission failed 
to find that the proposed arrangements between the 



I 

I 

I 


I 

I 
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I 

appellant and the Norwegian Administration were 
the same as those now in effect between that Admin¬ 
istration and R. C. A. C., is not well taken. Ref¬ 
erence is made to the Statement of Fa^ts and 
Grounds for Decision of the Commission, in which 
the Commission specifically found (R. 1273): 

Likewise the division of tolls contemplated 
by the applicant and the Norwegian Admin¬ 
istration will be the same as now effective 
between R. C. A. Communications, Ihc., and 

j 

the Norwegian Administration on their cir¬ 
cuits ; to wit, an equal division after the de¬ 
duction of the outpayments of the Adminis¬ 
tration and the company, respectively. The 
proposed contract does not set but the 
amounts of the respective out-payments, 
but the testimony was that the out-pay¬ 
ments would be the same as those now effec- 

i 

tive between R. C. A. Communications, Inc., 
and the Norwegian Administration. 

In points (5) and (6) the appellant charges the 
Commission with failing to make findings that 
R. C. A. C. has a virtual monopoly in the! field of 
radiotelegraph communication with most of the 
principal countries of Europe, and the fact; that the 
exclusive character of certain R. C. A. C. ! foreign 
contracts was held in violation of the antitrust laws 

I 

of the United States by a Federal court. The rec¬ 
ord indicates that the R. C. A. C. contract with 
Norway was not involved in the action before the 
Federal court and that it has never contained pro- 
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visions of the type at issue in that suit (R. 585, 
1144-1154). Furthermore, the Commission found 
as a fact that there was intense competition for 
Norway-United States traffic. A finding of the 
Commission concerning monopoly of direct radio¬ 
telegraph communication, without taking into con¬ 
sideration the existence of competition from cables 
and from indirect radiotelegraph circuits, would 
have been incomplete. Considering such competi¬ 
tion from cables and indirect radio routes, the 
Commission could not have found upon this record 
that R. C. A. C. had a monopoly of communication 
to most of the principal countries of Europe. The 
evidence showing the existence of intense competi¬ 
tion is fully discussed in this brief, pp. 10-13, 31- 
33, 34-35. 

As point (7) the appellant contends that the 
Commission should have found that Norwav is an 
important country in the foreign radiotelegraph 
field and offers sufficient traffic for competing di¬ 
rect radiotelegraph circuits. The calculation upon 
which this contention of the appellant is based 
(Appellant’s Brief, p. 26), namely, that the reve¬ 
nue of R. C. A. C. from its traffic with Norwav is 
almost double the average annual revenue which 
R. C. A. C. receives for ten of its other European 
circuits (excluding Great Britain, France, Ger¬ 
many, and Norway) is not supported by the record. 
The percentage of the English, French, and Ger¬ 
man traffic of R. C. A. C. shown in the record is 

M 

based on messages rather than on revenue (R. 937) 
whereas the total European figures of R. C. A. C. 




I 


I 

are based upon revenue (R. 1242). Any accurate 
comparison between them cannot be madp on the 
basis of the facts in the record. Differences in the 

I 

I 

division of tolls, transit, and terminal taxes!, foreign 

* i 

exchange, and other elements enter into any calcu¬ 
lation based on revenue without a corresponding 

i 

effect on calculations based on volume of traffic. 

Furthermore, the importance of a country tele¬ 
graphically cannot be accurately determined by the 
consideration of the traffic or revenue of bne com- 

j 

pany alone, as the appellant has done, unless it also 

I 

appears that the statistics of the company con- 

I 

cerned are representative of all companies, which 
does not appear in the present case. The Statistics 

I 

in the present case show that while the revenue of 
R. C. A. C. from its Norwegian circuit constituted 
about 7% of its total revenue from all European 
traffic, that of Western Union, Commercial Cable 

i 

Company, and French Telegraph Cable Company, 
respectively, constituted less than 1% of the total 
revenue of each on European circuits, and! that the 
total revenue from traffic between the United States 

i 

and Norway was only 1.65% of the total j revenue 
from traffic between this country and j Europe 
(R. 1242). | 

The Commission found that the facilities' for tele- 

i 

graph communication between the United States 

i 

and Norway are amply adequate at the present time 
and will continue to be adequate for as loiig in the 

i 

future as can be foreseen (R. 1273); that j the evi- 
dence does not show any reason to believe tliat addi- 

i 

i 

i 

i 

| 

i 

I 

I 

i 

i 

i 
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tional traffic will be developed by the proposed cir¬ 
cuit ; and that the increase in the appellant’s traf¬ 
fic would result from a mere shift of traffic from 
existing carriers to the appellant, to the enrichment 
of the Norwegian Administration and the appel¬ 
lant and to the detriment of the other established 
carriers (R. 1275). That these findings are sup¬ 
ported by the record has been discussed herein¬ 
above (Brief, p. 7-10, 20-31, 36-41). 

Moreover, as a matter of law this Commission is 
not required to make reference in its decision to 

i 

each fact brought out in the testimony, and the sub¬ 
ordination of certain facts to others is not reversi¬ 
ble error. Baltimore & Ohio By. Co. v. United 
States, 298 U. S. 349, 359; Brinkley v. Hassig et al., 
83 F. (2d) 351,358; Pennsylvania By. Co. v. United 
States, 40 F. (2d) 921. The Statement of Facts 
and Grounds for Decision of the Commission (Tele¬ 
graph Division), affirmed by the Commission en 
banc, contains every fact which was essential in 
arriving at such decision. To attempt to set forth 
in the decision every fact or allegation contained 
in the record could serve no useful purpose, would 
be merely repetitious, and is not required. 

C. The Commission has properly applied the legislative 
standard of public interest, convenience, or necessity 

1. The standard—in general 

Section 309 (a) of the Communications Act of 
1934 (48 Stat. 1085) provides that the Commission 
shall authorize the modification of a station license 


i 
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if upon examination of an application therefor it 
determines “that public interest, convenience, or 

I 

necessity would be served by the granting thereof. 77 
The considerations by which the Commissioh is to 
be governed in determining whether public inter¬ 
est, convenience, or necessity will be served are not 
specified in the Act. It is the duty of the Commis¬ 
sion, therefore, 4 ‘ to find the facts and, in the exercise 
of reasonable judgment, to determine that ques¬ 
tion. 7 7 Chesapeake and Ohio Railway Company v. 
United States, 283 U. S. 35, 42. 

The term 4 4 public interest, convenience, or neces¬ 
sity 77 is not a concept without ascertainable cri¬ 
teria. It has direct relation to the adequacy of 
communication service, to its essential conditions of 

* i 

economy and efficiency, and to appropriate jprovi- 
sion and best use of communication facilities. 

i 

New York Central Securities Corp . v. United 
States, 287 U. S. 12, 25. I 

In interpreting this standard it is necessaty and 
proper for the Commission to consider the pur¬ 
poses of the Act, the requirements it imposes, and 
the results it seeks to accomplish. The primary 

I 

approach to the intent of the legislature, jas ex¬ 
pressed in a particular statute, is through the stat¬ 
ute itself, and in the construction of the statute it 
is essential to consider the whole rather than a 

i 

single clause, section, or provision. CostOpizo v. 
Tillinghast, 287 U. S. 341, 345; Hellmich v. Hell- 
man, 276 U. S. 233, 237; United States v^ Mac - 
Yeagh, 214 U. S. 124,135; Bernier v. Bernier, 147 


i 
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U. S. 242, 246; Brotvn v. Duchesne, 60 U. S. 183, 
194; Peek et cd. v. Jenness et al., 48 U. S. 612, 623. 

The Commission was created for the purpose ‘ ‘ of 
regulating interstate and foreign commerce in 
communication by wire and radio so as to make 
available, so far as possible, to all the people of the 
United States a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication service 
with adequate facilities at reasonable charges, ’ 9 and 
for other purposes, as stated in Section 1 of the 
Communications Act of 1934 (48 Stat. 1064). 

Title II of the Communications Act of 1934, com¬ 
prised of Sections 201-221 (48 Stat. 1070-1080) con¬ 
tains provisions relating principally to the regula¬ 
tion of common carriers by radio and by wire. It 

is patterned largely after the provisions of the In¬ 
terstate Commerce Act 1 relating to the regulation of 

common carriers by railroad. Among other things, 
interstate and foreign carriers are required to 
fumish communication service at just and reason- 

1 Senate Report No. 781, 73rd Congress, 2nd Session, en¬ 
titled “Communications Act of 1934,” report (to accompany 
S. 3285) reads in part as follows (p. 2, par. 4): 

“In this bill many provisions are copied verbatim from the 
Interstate Commerce Act because they apply directly to com- 
munication companies doing a common carrier business, but 
in some paragraphs the language is simplified and clarified. 
These variances or departures from the text of the Interstate 
Commerce Act are made for the purpose of clarification in 
their application to communications, rather than as a 
manifestation of Congressional intent to attain a different 
objective.” 
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I 

able charges, and the Commission is authorized to 
prescribe the just and reasonable charges jor the 
maximum or minimum, or maximum and minimum 
charges. 

Title III of the Act is concerned with! radio 

i 

licensing. Part I of this title, comprised of Sec¬ 
tions 301-329 (48 Stat. 1081-1092), contains the 

I 

general provisions and is for the most part f reen¬ 
actment of the provisions of the Radio Act of 1927, 
with some changes. Sections 307, 309, and 319 (48 
Stat. 1083,1085, and 1089) provide for the granting 
of licenses and modification of licenses for radio 

• I 

communication and construction permits for radio 
stations if the public interest, convenience, oij neces- 

i 

sity would be served thereby. Part II, comprised 
of Sections 351-362 (50 Stat. 192-196), deals with 

I 

radio equipment and radio operators on board ship 
and is not involved here. 5 

I 

I 

2. The standard—as applied to common carriers 

i 

l 

The appellant is a common carrier within the 
provisions of Title II and also is a radio licensee 
within the provisions of Part I of Title III. In 
considering an application relating to the licensing 
of radio facilities to be used for common carrier 

i 

purposes the Commission must have due reghrd for 
the intention, effect, purposes, and objects iof the 
provisions of the Act relating to common farrier 
operation, and must consider the elements of jpublic 
interest, convenience, and necessity inherent there¬ 
in, in addition to any other elements essential to 




52 


the consideration of applications for radio facili¬ 
ties. 

That Congress did not intend for interstate or 
foreign communication carriers, either by wire or 
by radio, to extend their systems into new terri¬ 
tory without authorization from the Commission, 
after the passage of the Communications Act of 
1934, is evident from Section 214 of the Act (48 
Stat. 1075), which requires carriers to obtain cer¬ 
tificates of convenience and necessity before ex¬ 
tending their lines or constructing new ones, and 
Sections 307 and 309 (48 Stat. 1083 and 1085), 
which require radio carriers to obtain licenses or 
modification of existing licenses before extending 
their services to new points. In considering such 
applications, whether filed under Section 214 or 
Section 309, the Commission must consider and 

i 

determine the same elements of public interest. 

The provisions of Section 214 were adapted 
from Section 1 (18) of the Interstate Commerce 
Act (41 Stat. 476), which requires certificates of 
public convenience and necessity for the exten¬ 
sion, acquisition, or operation of railroad lines and 
the construction of new railroad lines. Section 1 
(18) has been before the courts for construction 
in many cases, and the elements considered there¬ 
under are closely related in principle and strik¬ 
ingly similar to those which must be considered in 
connection with the extensions of the systems of 
communications carriers by radio and by wire. 



I 



I 

I 


The purposes of Section 1 (18) were dischssed 

• i 

by Mr. Justice Brandeis in Texas, etc . Railway v. 

Northside Railway, 276 U. S. 475, 479, as follows: 

* * * rpj le p Ur p 0se 0 f paragraphs 18 to 
22 is to prevent interstate carriers from 
weakening themselves by constructing or 
operating superfluous lines, and to protect 
them from being weakened by another car¬ 
rier’s operating in interstate commerce a 
competing line not required in the pjiblic 
interest. i 


i 

i 

In reviewing the policy followed by the Inter¬ 
state Commerce Commission under paragraphs 18 
to 22 of Section 1, Sharfman, in his “ Interstate 
Commerce Commission,” Yol. III-A, states, at 
page 356: | 


Accordingly, the Commission has denied 
the construction applications where exist¬ 
ing services were deemed reasonably ade¬ 
quate, where needless duplication of facili¬ 
ties would result, and where the traffic relied 
upon would be secured largely at th^ ex¬ 
pense of other roads. 

The Interstate Commerce Commission has been 
guided by these principles in cases presenting fact¬ 
ual situations similar to the one now before! the 


court. See Construction by Aroostook Valley 
Railroad, 105 I. C. C. 643; Construction by Pecos 
and Northern Texas Railway Company, 1501. y. C. 
457; Texas and P. Y. Railroad Compayiy Proposed 
Construction, 184 I. C. C. 55. ! 


i 

i 


i 

i 

i 

j 

i 

i 

i 

i 
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A discussion of the reasoning behind this policy 
appears in Texas and Pac. By. Co. v. Gulf, C. & S. 
F. By., 270 U. S. 266, 277, where the court said: 

* * * By that measure [Transportation 
Act of 1920], Congress undertook to develop 
and maintain, for the people of the United 
States, an adequate railway system. It 
recognized that preservation of the earning 
capacity, and conservation of the financial 
resources, of individual carriers is a matter 
of national concern; that the property em¬ 
ployed must be permitted to earn a reason¬ 
able return; that the building of unnecessary 
lines involves a waste of resources and that 
the burden of this waste may fall upon the 
public; that competition between carriers 
may result in harm to the public as well as in 
benefit; and that when a railroad inflicts 
injury upon its rival, it may be the public 
which ultimately bears the loss. See Bail- 
road Commission v. Chicago, Burlington & 
Quincy B. B. Co., 257 U. S. 563; The New 
England Divisions Case, 261 U. S. 184; The 
Chicago Junction Case, 264 U. S. 258; Bail- 
road Commission v. Southern Pacific Co., 
264 U. S. 331. The Act sought, among other 
things, to avert such losses. 

(See also Western Pacific v. Southern Pacific Com¬ 
pany, 284 U. S. 47, 50; Pennsylvania Bailroad Com¬ 
pany v. United States 40 F. (2d) 921, 923; Detroit 
and M. Bailway Company v. Boyne City, G. & 

B. Company, 286 Fed. 540, 545) . 
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Thus, in taking cognizance of questions relating 
to the adequacy of existing service and the diver¬ 
sion of traffic from existing carriers, the Federal 
Communications Commission considered matters 
which have been consistently considered by the In¬ 
terstate Commerce Commission under Section 1 

| 

(18) and approved as proper considerations tyy the 
court for determining whether public convenience 
and necessity would be served by extensions of com- 
mon carrier systems. j 

With respect to applications for radio facilities 
this court has recognized that the economic iiijury, 
if any, to an existing station, through the Estab¬ 
lishment of an additional station, is a necessary 

I 

part of the problem submitted to the Commission 
in determining whether public interest, conven¬ 
ience, or necessity will be served by a grant. In In - 

I 

termountain Broadcasting Corporation v. Federal 
Communications Commission, — App. D. 0. —; 
No. 6854, decided December 6, 1937 (not yet re¬ 
ported), it was said: i 

* * * It will be observed at once that in 

i 

none of these assignments is it suggested or 
claimed that the financial or economic jinter- 
ests of Intermountain are adversely affected 
by the action of the Commission in granting 
Powers ’ application. If that were the con¬ 
tention we should have a wholly different 
case, for we are by no means in agreement 
with the contention frequently urged upon 
us that evidence showing economic injury to 

i 

i 


i 


i 
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an existing station through the establish¬ 
ment of an additional station is too vague 
and uncertain a subject to furnish proper 
grounds of contest. On the contrary, we 
think it is a necessary part of the problem 
submitted to the Commission in the ap¬ 
plication for broadcasting facilities. In any 
! case where it is shown that the effect of 
granting a new license will be to defeat the 
ability of the holder of the old license to 
carry on in the public interest, the applica¬ 
tion should be denied unless there are over¬ 
weening reasons of a public nature for 
! granting it. And it is obviously a stronger 
case where neither licensee will be finan- 
! cially able to render adequate service. * * * 

This general statement was made in a case involv¬ 
ing broadcast stations, and it is submitted that the 
principle is even more applicable in a case involving 
common carriers where the duty rests upon this 
Commission to see that their rates to the public are 
just and reasonable. 

' 3. The relationship of sections 1, 214, and 319 

* The appellant contends that the Commission 
“based” its decision, in part, upon Sections 1, 214, 
and 319 (48 Stat. 1064,1075, and 1089), and alleges 
this to be error on the ground that these sections 
have no connection with the matter at issue (Ap¬ 
pellant’s brief, p. 9, 65-70). 

It is submitted that the Commission did not 
“base” its decision upon these sections in the sense 
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I 

j 

of considering them to afford any power per se in 
addition to or different from that conferred byj Sec¬ 
tion 309 (48 Stat. 1085). The elements of p'ublic 
interest, convenience, or necessity are not specified 

i 

in Section 309. It was necessary and propet* f° r 

j 

the Commission to consider the Communications 

I 

I 

Act of 1934 as a whole in ascertaining the criteria 
by which it was to be governed in determining pub¬ 
lic interest, convenience, or necessity. Sections 1, 
214, and 319 were considered for this purpose only, 
and in their proper relation to the Act as a whble. 

Appellant contends that Section 1 is in the nature 
of a preamble to the Communications Act of 1934, 
or at best only a general provision, and that it is not 
applicable in the instant case (Appellant’s brief, 

I 

p. 65-68). In support of its position the appellant 

cites a portion of a quotation from the work of Mr. 

| 

Justice Story on the Constitution, contained in 
United States v. Boyer, 85 Fed. 425, 430. The re¬ 
mainder of that quotation, which was not included 
in appellant’s brief but was cited by the court, is 
more in point here. In discussing the function of 
the preamble the quotation continues: j 

* * * Its true office is to expound tlie na¬ 
ture and extent and application of the powers 
actually conferred by the constitution! and 
not substantively to create them. Fok* ex¬ 
ample, the preamble declares one object to 
be “to provide for the common defense.” 
No one can doubt that this does not enlarge 
the powers of congress to pass any measures 

i 

i 

i 


i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 
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which they may deem useful for the common 
defense. But suppose the terms of a given 
power admit of two constructions,—the one 
more restrictive the other more liberal,—and 

i ' 

each of them is consistent with the words, but 
is and ought to be governed by the intent, of 
the power; if one would promote, and the 
other defeat, the common defense, ought not 
the former, upon the soundest principles of 
interpretation, to be adopted? Are we at 
liberty, upon any principles of reason or com¬ 
mon sense, to adopt a restrictive meaning 
which will defeat an avowed object of the 
constitution, when another equally natural 
and more appropriate to the object is before 
us? Would not this be to destroy an instru¬ 
ment by a measure of its words, which that 

1 instrument itself repudiates ? 

As pointed out above, the Commission did not 
consider Section 1 as conferring additional power 
per se, but as expounding the nature and extent and 
application of the authority conferred by Section 
309. 

In Texas and Pac . Ry. Co. v. Gulf C. & S . F. Ry., 
270 U. S. 266,277, it was said by the court: 

* * * A truer guide to the meaning of 

the terms extension and industrial tract, as 
used in paragraphs 18 to 22, is furnished by 
the context and by the relation of the specific 
provisions here in question to the railroad 
policy introduced by Transportation Act, 
1920. By that measure, Congress undertook 
to develop and maintain, for the people of 












the United States, an adequate railway sys¬ 


tem. 


* 


* * 


It is respectfully submitted that for the Commis- 
sion, in interpreting the statutory standard, to have 
ignored the expressed purposes of the Act \^ould 
have been error. 


4. Appellant’s contention as to Congressional policy is without 


merit 


Appellant contends that the Communication^ Act 
should be construed to safeguard competition and 
to prevent monopoly, basing its contention qpon 
what it considers to be congressional policy as ex¬ 
pressed in various ways: First, that the antitrust 
and antimonopoly laws have been specifically ijaade 
applicable to radiotelegraph carriers through the 
Communications Act; second, that the Federal 
Radio Commission had interpreted the statutory 
standard of public interest, convenience, or neces¬ 
sity as fostering competition, and that Congress, in 
reenacting the Radio Act of 1927 in Title iil of 
the Communications Act of 1934, indicated its ap¬ 
proval of that interpretation; and, third, that Con¬ 
gress did not act upon certain recommendations of 
this Commission proposing legislation to permit the 
consolidation of wire and radio carriers and to re- 

i 

quire the denial of applications for foreign circuits 
under certain conditions (Appellant’s Brief j pp. 
9-10,43-45,55-65). j 

The principle of wholesome competition is an 
important element in determining “public in- 
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terest, convenience, or necessity.” The Commis¬ 
sion considered that element and found, as the rec¬ 
ord shows, that there is intense competition for the 
Norway-United States traffic between the cable 
companies, and between the cable companies and 
the radio companies (R. 1272). Therefore, no 
monopoly exists for telegraph communication traf¬ 
fic between Norway and the United States. Even 
if there were a monopoly, however, appellant's 
contention is without merit. 

Section 313 of the Communications Act of 1934 
(48 Stat. 1087) makes applicable to radiotelegraph 
companies all laws of the United States relating 
to unlawful restraints and monopolies, and to com¬ 
binations, contracts, or agreements in restraint of 
trade, and provides that a licensee found guilty of 
the violation of such laws shall have its license re¬ 
voked. Section 314 of the Communications Act of 
1934 (48 Stat. 1087) prevents consolidation in fact 
or effect of wire and radio companies 4 4 by purchase, 
lease, construction, or otherwise” if 44 the purpose 
is and/or the effect thereof may be to substantially 
lessen competition or to restrain commerce” or 44 to 
create monopoly in any line of commerce.” These 
sections of the Act, and the lavrs to which they 
refer, are directed against monopolistic action on 
the part of those persons engaged in interstate or 
foreign commerce, and the word 44 monopolies” was 
»ot intended to include monopolies which exist by 
legislative grant. American Biscuit & Manufac¬ 
turing Company v. Klotz, 44 Fed. 721, 724. 


I 

I 


I 

I 

I 

I 


No action by any carrier, whether by combina- 

I 

tion, contract, or agreement to unlawfully restrain 

i 

or monopolize, was at issue before the Commission, 
nor was there any question of consolidation of wire 
and radio companies at issue in this case ot evi¬ 
dence of an attempt to effect a consolidation by pur¬ 
chase, lease, construction or otherwise, or to create 
a monopoly in any line of commerce. 

Sections 313 and 314 have no direct application 
to this case, therefore, and are of no avail in deter¬ 
mining the issues here involved. Even as a matter 
of policy these sections require only that there shall 
be no artificial restraint of trade or monopolization 
through action of the carriers themselves, and do 
not suggest a policy that existing competition! must 

be continued under all circumstances, or l?e in- 

* 

creased. i 

j 

The appellant distinguishes between competition 
in direct radio communication and competition in 
wire and radio communication as a whole (Appel¬ 
lant’s Brief, p. 60-65), contending such distinction 
is pertinent in applying these sections of thC Act. 

i 

Each case cited by the appellant in support of his 
contention arose as a result of a combination^ con¬ 
tract or agreement to monopolize, or in restraint of 
trade, and the distinction suggested is not in jpoint 
in so far as the issues here involved are concerned. 
This Commission has the duty to make available 

i 

a communication service with adequate facilities at 
reasonable charges, and in fulfilling this duty can¬ 
not limit itself to a consideration of competition 

i 

i 


! 
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between direct radiotelegraph carriers, but must 
consider the competition existing in the entire tele¬ 
graph communications field among carriers both 
by wire and by radio. Indeed, the appellant points 
out in its brief that “the competition involved is 
not merely between radio and cable, but competition 
in the entire communications field, of which cable 
and radio are merely two component parts” (Ap¬ 
pellant’s Brief, p. 34), and are “simply means of ac¬ 
complishing the same large end, namely, telegraphic 
communications” (Appellant’s Brief, p. 101). 

Assuming that the distinction suggested by the 
appellant would be proper in an action instituted 
under the antitrust or antimonopoly laws, never¬ 
theless, in view of the duty imposed upon the 
Commission, such a distinction has no force when 
this Commission has at issue the competitive effect 
of the operation of a new circuit upon the entire 
communications field. 

Sections 313 and 314 cannot be construed as a 
mandate of Congress that this Commission must 
grant licenses in all cases where the applicant would 
be enabled thereby to compete more effectively with 
other carriers. Such a construction would neces¬ 
sarily prohibit the Commission from considering 
many other elements contemplated in the Act and 
recognized by the court to be vital in the determina¬ 
tion of public interest, convenience or necessity. 

As to the appellant’s contention concerning the 
policy of the Federal Radio Commission as ex- 
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pressed in its reports to Congress, cited at pages 55 
and 56 of appellant’s brief, it must be remembered 
that the function and jurisdiction of that Coinmis¬ 
sion was limited to the licensing of applicants for 
radio facilities. That Commission had no jurisdic- 

i 

tion over the common carrier functions of radio 
licensees, nor any jurisdiction whatever ovef com- 
mon carriers by wire. It, therefore, was principally 
if not entirely, concerned with questions relating to 
interference between stations; the legal, technical, 
and financial qualifications of the applicant; and 

i 

similar questions. On the other hand, the Federal 

i 

Communications Commission not only has the li¬ 
censing jurisdiction of the Federal Radio Com¬ 
mission, but in addition has the duty of regelating 

i 

common carriers by radio and by wire. In the 
exercise of such jurisdiction the same principles of 
law must be applied to radio carriers as are applied 
to wire carriers. It would amount to disciiimina- 

i 

tory treatment for the Commission to consider the 
effects of competition when deciding upon hn ap¬ 
plication for the extension of a competitivb wire 
line and to ignore such considerations when decid¬ 
ing upon an application for a competitive direct 
radiotelegraph circuit. j 

i 

For these reasons it is apparent that under the 
Communications Act of 1934 there are additional 

i 

elements of “ public interest, convenience or neces¬ 
sity ’ ’ which were not necessary or even proper ele¬ 
ments for the Federal Radio Commission to con- 


i 

i 
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sider under the Radio Act of 1927; and, therefore, 
the policy of the Federal Radio Commission as 
formulated under the Radio Act of 1927 is not ap¬ 
plicable to the instant case, which arose under the 
Communications Act of 1934. 

The appellant contends in effect that by reason 
of the Commission’s recommendation to Congress 
for additional legislation (Appellant’s Brief, p. 
43-45) the Commission must have recognized a 
lack of authority to deny an application for a com¬ 
petitive direct radiotelegraph circuit. An analy¬ 
sis of the Commission’s recommendation, and the 
reasons given therefor, shows the contrary. 

The Commission recognized that communica¬ 
tions in most foreign countries are handled as a 
monopoly, and that where such a monopoly has 
two competing American companies offering to es¬ 
tablish circuits it can drive progressively harder 
bargains, to the detriment of American interests. 
It was recognized that some American communica¬ 
tions companies are affiliated with manufacturing 
and operating companies abroad, thereby making 
it possible for a contract made by a carrier subject 
to the Act to be fair on its face and yet have been 
induced by actions taken or terms made by Amer¬ 
ican or foreign companies, not subject to the Act, 
which are detrimental to American interests (Ap¬ 
pellant’s Brief, p. 93-94). 

Because of this situation it was the proposal of 
the Commission to have its jurisdiction over for- 



I 

I 

I 

i 

i 

. i 

i 

i 
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I 

eign circuits materially enlarged in the following; 

I 

particulars: (1) That before any new wire or radio 
circuit between the United States and any foreign 
country can be opened, or operated, the Commis- 
sion must specifically find that American interests 

i 

will be protected and served thereby; (2) that all 
contracts, agreements or arrangements, for Or re- 
lating to the establishment or operation of such new 
circuits, shall specifically provide that such} con¬ 
tracts are subject to the approval of the Coipmis- 
sion; (3) that there shall be a legal presumption 
that no new circuit will serve or protect American 
interests where the division of tolls or other com- 

i 

pensation, terminal charges, out payments, charges 
for equipment, payments of commissions, absorp¬ 
tion of costs, solicitation of traffic, or any other* 

i 

matter which might influence the flow of traffic or 
communications is less favorable to American inter- 

i 

ests than in the case of any other established circuit; 
and (4) that the Commission shall have the right to- 
suspend the opening of a new circuit, and to sus¬ 
pend operation after it has commenced, where cer¬ 
tain enumerated conditions deemed unfavorable to 
American interests are present (Appellant’s Brief, 
p. 91-92). j 

None of the above-mentioned elements of re- 

i 

quested legislation was the basis of the Commis¬ 
sion’s decision in the instant case; and it is. 
respectfully submitted that under existing la^ the 
Commission had sufficient jurisdiction to make a 


i 
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finding of “ public interest, convenience, or neces¬ 
sity” and to deny the applications upon the facts 
contained in the record. Moreover no hearings on 
the proposed legislation were had and no indication 
of Congressional policy can be drawn from the fail¬ 
ure of Congress to enact such legislation. 

D. The Commission’s findings of fact, supported by 
substantial evidence, are conclusive and should be 
sustained 

Section 402 (e) of the Communications Act of 
1934, as amended (48 Stat. 1093), provides: 

* * * That the review by the court shall 

be limited to questions of law and that find¬ 
ings of fact by the Commission, if supported 
1 by substantial evidence, shall be conclusive 
unless it shall clearly appear that the find¬ 
ings of the Commission are arbitrary or 
capricious. * * * 

The construction of the above-quoted section of 
the Act, as well as similar sections of other Acts, is 
so well settled that it is unnecessary to burden the 
court with a discussion herein. Federal Radio 
Commission v. Nelson Bros. Bond & Mortgage Co., 
289 U. S. 266, 275; Eastland Company v. Federal 
Communications Commission, 92 F. (2d) 467, Cer. 
denied, — U. S. —, 58 S. Ct. 120; Head of the Lakes 
Broadcasting Co. v. Federal Communications Com¬ 
mission, 66 App. D. C. 19, 84 F. (2d) 396; Don Lee 
Broadcasting System v. Federal Communications 
Commissio?i, 64 App. D. C. 228, 76 F. (2d) 998. 
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j 

(See also Washington, Virginia & Maryland Gooch 
Co. v. National Lab or * Relations Board, 301 Id. S. 

_i 

142, 147; St. Joseph Stock Yards Co. y. United 
States, 298 U. S. 38, 51; Helvering y. Rankin, 295 
U. S. 123, 131; Costanzo v. Tillinghast, 287 1J. S. 
341; Virginia By. v. United States, 272 U. S. 658, 
663; Moir y. Federal Trade Commission, 12 FJ (2d) 
22 .) | 

III. CONCLUSION 

i 

It is respectfully submitted that the Commission 
has properly interpreted and applied the statutory 
standard of public interest, convenience, or Neces¬ 
sity ; that the order and decision of the Commission 
and the findings of fact made therein are supported 
by substantial evidence and are neither arbitrary 
nor capricious; that there has been no error of law 
committed; and that the decision of the Coinmis- 

I 

sion should be affirmed. j 

I 
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Federal Communications Commis¬ 
sion ; R. C. A. Communications, 
Inc., and The Western Union 
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i 

April T£rm 1937 
No. 6970 

Special Calendar 


(Appeal from the Federal Communications 

Commission) 


PART I 
THE ISSUE 


Public service telegraphy by means of radio, the 
subject-matter of this appeal, is new. Th^ prin¬ 
ciples of public utility law involved are well estab¬ 
lished, and have long been known. 

i 

The fundamental issue in this case is whether 
this Court will compel the Federal Communica¬ 
tions Commission to permit the establishment of 
additional, duplicate telegraph communication 
facilities with Norway, despite the fact that the 
Commission has determined, after full hearing, 
that such additional and duplicate telegraph com¬ 
munication facilities would not serve the present 
or future public interest, convenience or necessity; 
would depend for telegraph traffic upon securing 
the diversion of messages from competing services 

i 

already in existence, and that any one of the four 




m 
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exis ting and competing carriers alone could handle 
several times the total volume of the available 
traffic. 

PART II 
THE PARTIES 

The Appellant The appellant, Mackay Radio and 

Telegraph Company, Inc. (herein¬ 
after referred to as “Mackay”), is a unit in “The 
International System” so called (R., p. 224). This 
name has long been used by members of the System 
in advertising, on telegraph blanks and otherwise, 
to designate the subsidiaries of the International 
Telephone and Telegraph Corporation (hereinafter 
referred to as “I. T. & T.”) which are public tele¬ 
graph carriers operating within the United States 
or between the United States and foreign countries 
(R., pp. 466, 942). In The International System 

are included: 

Postal Telegraph Land Line System; 

The Commercial Cable Company; 

Mackay Radio & Telegraph Company, Inc. 

(Del.); 

Mackay Radio & Telegraph Company, Inc. 

(Cal.); 

! Commercial Pacific Cable Company; 

All America Cables, Inc. (R., pp. 1187-88). 

The Postal Telegraph Land Line System, the 
Commercial Cable Company, and both Mackay 
Radio & Telegraph companies are wholly owned 
by The Mackay Companies (a Massachusetts 
trust), which is itself wholly owned by Postal Tele¬ 
graph and Cable Corporation, all the common stock 
of which is owned by the I. T. & T. (R., pp. 366, 
884-85). Twenty-five (25) per cent, of the stock of 






: ! . •• • • . - • ' 


the Commercial Pacific Cable Company is owned 
by The Mackay Companies (which has complete 
charge of the operation of the cable), and hence by 
the I. T. & T. Fifty (50) per cent, of thb stock 
in Commercial Pacific Cable Company is owned 
by British, and twenty-five (25) per cent, by 
Danish interests (R., pp. 389-90, 392, 415). All 
America Cables, Inc., is wholly and directly owned 
by I. T. & T. (RCAC Ex. 4, R. p. 1170, at p.|ll88). 

The Postal Telegraph Land Line System has 
1826 main offices, 732 railroad offices, and 1918 
commission offices which give complete j Postal 
services, or a total of 4476 Postal offices in the 
United States (R., p. 381). j 

The Commercial Cable Company maintains 
telegraph services between the United States and 
points in, and beyond, Europe, including Norway. 
It connects with foreign carriers for service to all 
points beyond its own terminals. It owns its own 
cables between the United States and England, 
France and the Azores (R., pp. 457, 511-12, 555). 

Mackay Radio & Telegraph Company, Inc. 
(Del.) maintains telegraph services between the 
United States and Europe. It has the only direct 
general public service radiotelegraph circuits be¬ 
tween the United States and Denmark, Austria, 
Hungary and Vatican City. Over these circuits it 
offers a telegraph service to all points in Europe, 
including Norway. It also operates a dbmestic 
telegraph service by radio within the United States, 
and has radio telegraph circuits with the West 
Indies and Central and South America, and con- 

I 

ducts services with ships at sea (R., pp. 94-95, 319, 
698-99). | 

Mackay Radio & Telegraph Company, IncJ (Cal.) 
maintains telegraph services by radio between the 
United States and the Far East and the Pacific 
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Islands, as well as a few domestic radiotelegraph 
circuits. It also conducts services with ships at 
sea (R., pp. 94-95). 

Each of the more than 4,000 Postal offices in the 
United States is a terminal office of the Mackay 
Radio companies for the pick-up and delivery of 
foreign telegraph traffic (R., pp. 381, 687). 

Commercial Pacific Cable Company maintains 
telegraph services between the United States and 
points in the Far East and the Pacific Islands (R., 
pp. 386 et seq., 1188). 

All America Cables, Inc., maintains telegraph 
services between the United States and the West In¬ 
dies and Central and South America (R., p. 1188). 

Some member of The International System offers 
a telegraph service between the United States and 
every point in the world (R., p. 1188). 

Colonel Sosthenes Behn is the President of I. T. 
& T. As stated by Colonel Behn on May 11, 1934, 
during the hearings on the Communications Act 
before the Committee on Interstate and Foreign 
Commerce of the House of Representatives: 

“The International is the one large interna¬ 
tional American communications system. We 
are the second largest international communi¬ 
cations system in the world, the British 
Merger being the first. We have 60,000 miles 
of cable. Our radio facilities in this country 
are as great as any radio corporation, and we 
are about to make our radio in the rest of the 
world as great, if not greater, than any 
other country.” (Hearings on the Communica¬ 
tions Act before the Committee on Interstate 

1 and Foreign Commerce of the House of Repre¬ 
sentatives, p. 218.) 

International System submarine cables comprise 
more than one-sixth of the world’s cables, or 66,287 
nautical miles of cable, as against the world’s total 
of 354,000 nautical miles (R., p. 238). 





From sworn returns filed by each of the Amer¬ 
ican telegraph carriers offering international tele¬ 
graph service, the FCC determined the total com¬ 
bined revenue of all such carriers derived from 
traffic handled between the United States and 
foreign countries and the percentage of the total 
combined revenue received by each carried The 
percentages for the year 1934 and the first ten 
months of 1935 (later figures were not available at 
the time of the hearings) are as follows: 


Percentage of Total Annual Revenue* 


Year 1934 

The International System: 

Commercial Cable Company 20.8 

All-America Cables.20.5 

Commercial Pacific Cable 

Company. 5.8 

Mackay Radio & Telegraph 
Companies. 2.1 

Total— 

International System 49.2 

Western Union Telegraph Com¬ 
pany . 27.8 

R. C. A. Communications, Inc... 18.2 

Tropical Radio Telegraph Com¬ 
pany . 2.5 

French Cable Company. 1.9 

U. S.-Liberia Telegraph Company 0.4 


First Ten 
Months 
of 1935 

i 

19.6 



* (R., pp. 467-470, 538-545, 566-67.) These figures are tal^en from a 
graph and chart introduced as an Exhibit by the FCC in a previ¬ 
ous hearing, and the figures for the companies forming 'the Inter¬ 
national System, the Western Union and RCAC were mentioned 
several times during this hearing. The record is somewhat con¬ 
fused, because the Commission exhibit first used by counsel and 
witnesses as a basis for questions and answers had been revised 
and corrected (R., p. 542), and there was much testimony before 
the error was discovered. After the discovery of the error, the 
whole ground was gone over again. Tropical Radio apd U. S.- 
Liberia maintain no service to Europe, and the figures lare given 
here only for completeness. This tabulation appeared on page 28 
of RCAC’s brief before the FCC, and it is unquestionably accu¬ 
rate. It is given here in this form because we belieVe it will 
present the facts concerning the competitive situation to the Court 
more clearly than can be done in any other way. 


! 
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The Intervener This intervener, R. C. A. Com¬ 
munications, . Inc. (hereinafter 
referred to as “RCAC”), is a wholly owned sub¬ 
sidiary of the Radio Corporation of America (here¬ 
inafter referred to as "RCA”). Communication 
services originally conducted by the parent com¬ 
pany, RCA, are now conducted by RCAC (R., p. 
776). It is engaged in point-to-point public service 
telegraphy by radio, almost entirely between the 
United States and foreign countries. RCAC has 
offices in eleven cities in the United States. Except 
in those eleven cities, RCAC cannot collect mes¬ 
sages for transmission abroad or deliver messages 
received by it from abroad except through the 
domestic wire line facilities of a competitor, West¬ 
ern Union Telegraph Company. For every nine 
foreign messages turned over by RCAC to Western 
Union for delivery, Western Union turns over to 
RCAC two messages for transmission abroad (R., 
pp. 687, 689, 791). 

Radiotelegraph service with ships at sea is con¬ 
ducted by Radiomarine Corporation of America, 
also a wholly owned subsidiary of RCA. It is not 
involved in any way in this litigation. 

RCAC, through its own radio telegraph circuits 
or connecting carriers, offers a public telegraph 
service by radio between all points in the United 
States and all points in Europe and beyond. It 
also offers comprehensive telegraph services by 
radio to the Pacific Islands, the Orient, and to 
Central and South America, and competes gen¬ 
erally with The International System, Western 
Union* and the French Cable for business to 
foreign points (R., pp. 133, 558-559, 627, 689, 722, 
766). 


♦Except across the Pacific, where Western Union has no cable 
(R. f pp. 627-8). 
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Other Competing The French Telegraph Cable 
Telegraph Carriers Company owns and operates 

I 

cables between the United 

i 

States and France and Great Britain, over which 
it offers a general public telegraph service to all 
points in, and beyond, Europe, including Norway 
(R., pp. 1111-12). ! 

The Western Union Telegraph Company is an 
important telegraph carrier, domestic and foreign. 
It has over 24,000 domestic telegraph offices in the 
United States (R., pp. 616-619, 625, 627, 710). 
Over its own lines or through connecting car¬ 
riers, it offers a telegraph service between the 
United States and every point in the world. How¬ 
ever, messages which originate with Western, Union 

I 

and which are destined to the Far East and the 
Pacific Islands are turned over to RCAC at San 

i 

Francisco (unless routed in some other manner 
by the sender), since Western Union has n 6 trans¬ 
pacific cable. With this exception, Western Union 
and RCAC compete keenly for business between the 
United States and all points in the world, [includ¬ 
ing Norway (R., pp. 627-628, 689). 

i 

• i 

PART III 

I 

I 

SUMMARY OF THE FACTS 

i 

A summary of the more important facts brought 
out at the hearing before the Federal Communi¬ 
cations Commission follows: 

I 

Organization Prior to the beginning of the World 
of RCA War (1914), telegraph services be¬ 
tween the United States and [Europe 
were maintained by the Commercial Cable Com¬ 
pany, The Western Union Telegraph Company and 
the French Telegraph Cable Company. The French 
Company operated cables to France and Great 


i 



Britain. Western Union and Commercial Cable 
operated cables to Great Britain and had their 
own connecting cables between Great Britain and 
France. Commercial Cable also operated the two 
German cables connecting the United States with 
Germany. 

During the war the German cables were cut. 
Thereafter the newly completed German owned 
radio station at Sayville, L. I., began furnishing 
public telegraph service by radio between the 
United States and Germany. The British con¬ 
trolled American Marconi Company was prepar¬ 
ing to begin operations at New Brunswick, N. J. 
(R., p. 648), as was the French owned station at 
Tuckerton, N. J., when the United States entered 
the war. Immediately thereafter the United States 
Navy took possession of the German station at 
Sayville, the French owned station at Tuckerton 
and the American Marconi station at New Bruns¬ 
wick, but general public telegraph service by radio 
across the Atlantic was not inaugurated until after 
the close of the war (R., pp. 367, 648, 713, 791; 
RCAC Ex. 10, R., p. 1224, at p. 1229). 

Basic radio patents were owned by many con¬ 
flicting interests. When the United States entered 
the war, it immediately required that radio ap¬ 
paratus for its needs be manufactured freely with¬ 
out regard to adverse ownership of patents cover¬ 
ing the many inventions, conjoint use of which was 
necessary in order that the most efficient equip¬ 
ment might be produced (R., p. 649). 

When the war was over, this situation came to an 
end, and no manufacturer could thereafter lawfully 
produce the apparatus which war experiences had 
demonstrated was most efficient. Foreign interests 
sought control of certain of the most valuable of 
these inventions (R., p. 650). The Radio Corpora¬ 
tion of America was organized for the purpose of 
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keeping in America the American patents sought 
by foreign interests, and of purchasing or securing 
licenses under the patents owned by the conflicting 
interests, in order to make possible the inaugura¬ 
tion, maintenance and development of radiotele¬ 
graph service for public use (R., pp. 653-4 ? 658). 
RCA bought the property of the American Marconi 
Company in the United States (R., p. 654) and in 

1920 began operating the point-to-point* stations 

| 

which were turned over to it by the Navy (R., p. 
659). | 


RCA established radio circuits with Gredt Brit- 

i 

ain, Norway, Germany and France in 192Q, with 
Italy in 1921, with Poland in 1923, and witfl other 
countries thereafter as rapidly as was possible (R., 
p. 659, et seq .). I 


Rate Reductions A few examples of the telegraph 
by RCA rates charged by the cable com¬ 

panies prior to the entry of RCA 
into the field, and the rates at which RCA offered 
competitive telegraph service to the public}, are as 
follows: 


Between the United 

Cable Rate 

i 

RCA rate 

States and 

per word 

per word 

Great Britain 

25^ 

2(ty 

(R.^ p. 659) 

Norway 

35<* 

24^ 

(R.. p. 659) 
(R., p. 659) 

France 

25<* 

2(ty 

Italy 

31ff 

26^ 

(R., p. 660) 

Germany 

36^ 25^ 

(and see R. 

(R., p. 659) 
, pp. 663-4) 

In the telegraph 

service between 

thej United 


States and Norway, Commercial Cable, Western 


♦Telegraph services by radio are usually referred to as fixed, 
point-to-point and mobile. The terms “fixed” and “point-to-point” 
are synonymous and mean telegraph service conducted between 
fixed points, such as cities. “Mobile” services are services in 
which one or both stations are mobile, as radio-telegraph services 
with ships at sea, airplanes, etc. 


i 

I 


i 
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Union and the French Cable did not reduce cable 
rates to the level of the RCA rate until 1924, or 
four years after the inauguration of RCA service, 
and then only in the direction from Norway to the 
United States. In 1927, or seven years after the 
inauguration of RCA service, the cable companies 
reduced the rate in the direction from the United 
States to Norway to the level of the RCA rate 
(R., pp. 450-1, 616). 

RCA has initiated rate reductions in many 
instances, and the rate reductions initiated by it 
have saved the telegraph-using public more than 
$100,000,000 (R., pp. 664-5, 668). 

In 1924 when the cable companies reduced the 
rate from Norway to the United States from the 
cable rate of 35 cents per word to the rate of 24 
cents per word established by RCA, the cables were 
handling 21.22 per cent, of the telegraph business 
between the two countries (R., pp. 1274-1275). 

In 1927 when the cable companies reduced the 
rate from the United States to Norway from the 
cable rate of 35 cents per word to the rate of 24 
cents per word established by RCA, the cable com¬ 
panies were handling 26 per cent, of the telegraph 
traffic between the two countries, and 74 per cent, 
of the traffic was passing by radio (FCC Exs. 4 
and 5; RCAC Ex. 14; R. Supp.,* pp. 5, 6,10). 

Since the cables reduced their rates in both 
directions, the percentage of the messages han¬ 
dled by the cables has increased from 26 per cent, 
to 28.66 per cent, of the total, and the percentage 
of the messages handled by RCA radio has de¬ 
creased from 74 per cent, to 71.34 per cent, of the 
total (R., pp. 1274-1275; FCC Exs. 4 and 5; RCAC 
Ex. 14; R. Supp., pp. 5, 6, 10). 

♦The reference to “R. Supp.” indicates supplementary pamphlet 
of 10 pages bearing title “Transcript of Record (Exhibits Omitted 
in Printing Record).” 
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Available The total volume of telegraph busi- 

Traffic Volume ness in both directions between 

the United States and Norway 
has been steadily declining for the past decade (R., 
p. 554). The following table gives the figures: 

Total volume of telegraph messages between 
United States and Norway, in both 
directions, 1926-1935 i 


1926 . 

. 214,011 

1927 . 

. 213,992 

1928 . 

. 218,032 

1929 . 

. 222,275 

1930 . 

. 203,885 

1931 . 

. 187,217 

1932 . 

. 171,072 

1933 . 

. 165,896 

1934 . 

. 155.931 

1935**. 

. 145,604 


The telegraph traffic between two countries is 
dependent largely upon the commerce between the 
two countries (R., p. 785). Commerce between the 
United States and Norway has also been declining 
during the same period. The figures furnished by 
the Department of Commerce are as fbllows 
(RCAC Ex. 12; R., p. 1239) : 

i 

i 

Dollar value of exports and imports 192b-1935 


1926 .$49,935,000 

1927 . 45,592,000 

1928 . 42,867,000 

1929 . 44,882,000 

1930 . 38,505,000 

1931 . 29,016,000 j 

1932 . 17,355,000 | 

1933 . 20,272,000 

1934 . 28,178,000 i 

1935*. 23,724,000 ! 


♦♦These figures are for a ten-month period, January-October, 
excepting Western Union, which is for the full year (Rj Supp., 
pp. 5, 6, 10; FCC Exs. 4 and 5; RCAC Ex. 14). 

♦First ten months only, January-October, inclusive. 


i 























The present telegraph facilities between the 
United States and Norway are such that RCAC, 
Western Union or Commercial Cable could handle 
the total traffic between the two countries in both 
directions simultaneously in less than four hours a 
day without interfering with other foreign traffic 
(K., pp. 270, 620, 6734, 679; FCC Ex. 14, R. Supp. 

p. 8). 

!No new traffic would be created by the establish- 
ment of a new circuit (R., pp. 169-70; 549, 729-30). 
Even the present small volume of traffic will be 
reduced as a result of the competition of the radio 
telephone and the air mail (R., pp. 170, 322, 692). 

The Proposed Mackay Mr. Goldhammer, Vice 

i *" ■» * 

Circuit Would Give No President of Commercial 
Improved Service Cable Company (a part of 

The International Sys¬ 
tem), testified that the cables can and do give ten 
minute service between the United States and 
Norway (R., p. 505). There is practically no traffic 
of the urgent classification which might require 
even more expeditious service (R., p. 505, FCC 
Ex. 14, R. Supp. p. 8; Mackay Exs. 21 and 22, R. p. 
1051, 1060, WU. Ex. 1, R. p. 1252, RCAC Ex. 6, 
R. Supp. p. 9). 

Mr. Goldhammer further testified that the cable 
service between the two countries is adequate, and 
that the advantage of the direct radio circuit is that 
it is a good “talking point”. “It sounds good, even 
if in reality it does not mean very much” (R., pp. 
493, 506). 

Mackay does not contend that it could or would 
give: 

Cheaper service (R., pp. 86, 192, 285-6); 
Faster service (R., p. 505); 

More accurate service (R., p. 313); 



I 


I 

More dependable service (R., pp. 274, 
356); | 

Different classifications of service (R., p. 
191). | 

_ l 

The Proposed No member of the public appeared 
Mackay Circuit in support of Mackay’s applica- 
WouldMeet tion, and there has been no! com- 
No Public Need plaint from the public as to the 

service now available (R., pp. 271, 

312,681). 

The radiotelegraph service of RCAC to Nor- 
way is freely available to every telegraph usjer in 
the United States. RCAC accepts telegrams |from 
Postal and every other American telegraph eerier 
and gives to the senders of such telegrams exactly 
the same service as it gives to telegrams which 
originate in its own offices (R., pp. 717-8). Pbstal, 
however, discourages its patrons from filing mes- 
sages intended for transmission “via RCA”| (R., 
pp. 718, 719). ! 

The path of the radio waves between the United 
States and Norway lies verv close to the North 
Magnetic Pole. It is a characteristic of telegraph 
transmission by short-wave that the closer to the 
North Magnetic Pole the path of the wave lies, the 
more subject the transmission is to interruption be¬ 
cause of natural magnetic interference (R.' pp. 
356, 831-834). The use of long waves is essential 
to dependable radiotelegraph service between the 
United States and Norway (R., pp. 858, &79). 
Both the Norwegian Administration and RCAC 
have, and consistently use, long-wave stations! (R., 
pp. 682, 826, 852). ! 

i 

Appellant Mackay has no long-wave radio sta¬ 
tion and does not propose to erect one, or to use 
long-wave transmission to Norway (R., pp. | 342, 


i 


i 

i 


i 
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354). The Chief Engineer of Mackay testified that 
the Mackay radio service would not be as depend¬ 
able as the radio service rendered by RCAC, but 
that in the event of interruption to Mackay’s short¬ 
wave transmission, telegrams would be diverted 
from Mackay Radio via the Commercial Cable (R., 
p. 356). 

If the proposed Mackay radio circuit with Nor¬ 
way is established, transmission from Norway to 
the United States will be on a “forked circuit”. A 
forked circuit is one where the same transmitter is 
used by the transmitting station to communicate 
with two or more distant receiving stations. 
Forked circuits communicating to different coun¬ 
tries are not uncommon in radiotelegraphy where 
the volume of traffic is small, but the record shows 
no instance where a forked circuit is used to com¬ 
municate with two competing telegraph agencies 
located in the same country. Where a forked cir¬ 
cuit is used, every telegram sent to either com¬ 
petitor necessarily appears on the receiving tapes 
of both companies. This results in difficulties in 
the competitive situation, and highly wasteful 
methods of operation (R., pp. 345-6, 350-1, 852-3, 
861-2). 

The telegraph services in Norway are conducted 
by the Government (R., pp. 317, 690, 807). The 
routing indicated by the sender is observed by the 
Government, and any person in Norway desiring to 
send a telegram to the United States via Com¬ 
mercial Cable, via Western Union, or via French 
Cable, may do so (R., p. 686). 

Both Commercial Cable and Western Union now 
have in Norway, and have had for many years, Nor¬ 
wegian nationals as solicitors for telegraph busi¬ 
ness over their respective cables (R., pp. 185, 558, 
624, 627, 629). The routings “via Cial” for Com- 


i 







15 


mercial Cable, “via WUN” for Western Union, and 
“via PQ” for the French Telegraph Cable Com- 

I 

pany, are recognized and respected in Norway and 
elsewhere throughout Europe (R., pp. 475, 68fe). 

RCAC is unknown in Norway and elsewhere in 
Europe. Messages come to it from its corres¬ 
pondents abroad—in this instance the Norwegian 
Government (R., pp. 686-687). If the proposed 
Mackay radio circuit should be established, it 
would then become necessary for RCAC to employ 
Norwegians as traffic solicitors in Norway and at 
considerable expense. And this, to perform at the 
Norwegian end of the circuit a service which ifcCAC 
performs in America and has the right to expect 
its Norwegian correspondent to continue to per¬ 
form at its end in consideration for the equal share 
it receives of the total revenues earned by the co¬ 
operation of the parties, each operating its respec¬ 
tive end of the radio circuit (R., pp. 685-6). 

Proposed Radio The proposed Mackay radio cir- 
Competition cuit would create a situation 
Would Benefit in which competition between 
Only Foreigners RCAC and Mackay in the United 

States would continue to be for 
the telegrams of the American public, but in which 
the competition in Norway would be chiefly fpr the 
telegrams and goodwill of the Norwegian Adminis¬ 
tration (R., pp. 210-12, 501-2, 745, 780). 

I 

Mackay competition, or threatened competition, 
for the volume of traffic controlled by foreigh gov¬ 
ernments has compelled RCAC to make concessions 
to such foreign governments in several instances 
(R., pp. 699-705, 806-07). This kind of competition, 
or the threat of this kind of competition, gives the 
foreign governments control of the radiotelegraph 
communications between the United States and 
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foreign countries, because foreign governments 
can and do play competing American companies 
against each other for the benefit of the foreigner 
and to the detriment of all the American com¬ 
panies concerned (R., pp. 212-13, 918-19, 925). 

The proposed contract between Mackay and the 
Norwegian Government provides, among other 
things, that Norway shall return to Mackay the 
same proportion of telegrams from Norway to the 
United States as it shall receive from the United 
States via Mackay, and that telegraph tolls shall 
be divided equally between Mackay and the Nor¬ 
wegian Government. The contract further pro¬ 
vides that, unless specifically routed by an all-cable 
route, all telegrams destined to Norway handled 
by any of the companies which form a part of The 
International System shall be transmitted over the 
proposed Mackay radio circuit instead of via Com¬ 
mercial Cable as at present (R., pp. 942, 945). 

Only a negligible percentage of American tele¬ 
graph users designate the special route over which 
their messages shall go, so that practically all 
International System messages destined to Nor- 
way would be diverted from Commercial Cable and 
go over the proposed Mackay circuit (R., pp. 476, 
504, 519). 

Under this provision of the proposed Mackay 
contract, Mackay would receive from Norway 
127,000 words per year more than are now trans¬ 
mitted from Norway to the United States via Com¬ 
mercial Cable (R., pp. 907-8). This additional 
volume would be diverted primarily from RCAC, 
but also to some extent from Western Union and 
French Cable, to Mackay, in addition to the di¬ 
version of the total volume of Commercial Cable 
messages to Mackay (R., pp. 552, 6S5, 688). 

Although the volume of Norwegian business 
initially available to Mackay would be larger than 
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that now handled by the International System, 
nevertheless the net revenues received from this 
volume would be less than from the smaller volume 

I 

now handled. This would be because (a) the cable 
retains the whole of the transatlantic toll,* Where¬ 
as radio revenues from the proposed circuit would 
be shared equally with the Norwegian Adminis¬ 
tration and (b) Mackay, out of radio revenues 
from the proposed circuit, would be requited to 
make a penalty payment to others as hereinafter 

i 

explained. The International System’s only hope 
of obtaining greater revenue from the operation of 
the proposed Mackay radio circuit than the Inter¬ 
national System now receives from the traffic 
handled over the Commercial Cable would 'be the 

l 

hope of obtaining an increased diversion of traffic 
from RCAC and other competitors (R., pp. 153-4, 
177-80, 184-5, 685, 688, 907-09). I 

RCAC, Western Union and French Cable would 
lose the revenue now received from the traffic 
which would be thus diverted. j 

The Norwegian Government would at once gain 
150,000 kroner a year. American carriers, includ¬ 
ing the International System, would lose. Only 
Norway would benefit (R., pp. 585, 590). 

The loss which RCAC would suffer if tike pro¬ 
posed Mackay radiotelegraph service to Norway 
and similar services to other countries should be 
established would endanger its ability to carry for¬ 
ward the extensive program of radio research and 
development which it has maintained even through¬ 
out the depression (R., pp. 665, 774-5). RCAC 
and its associated companies in the RCA group 
have contributed numerous fundamental j inven¬ 
tions and improvements to the progress of the 
radiotelegraph art, forty-five (45) of the most im- 

i 

portant of which were described during the hearing 
(R., pp. 836-838). 


♦See also pages 24, 121-123, infra. 
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The International System’s interest in radio is 
as a stand-by for its more important cables and as a 
means for recapturing the International System 
traffic which it contends its Commercial Cable has 
lost to RCAC (R., pp. 434-5, 453, 538). Statis- 
tics compiled by the Federal Communications 
Commission show that the Commercial Cable Com¬ 
pany handles today as large a percentage of the 
total international telegraph business between the 
United States and foreign countries as it handled 
ten years ago. These statistics show that in 1926 
the Commercial Cable Company handled 20.7 per 
cent, of the total telegraph business between the 
United States and foreign countries, and that in 
1934 the Company’s percentage was 20.8 per cent. 
If RCAC has taken business from the Commercial 
Cable Company, then the Commercial Cable Com¬ 
pany has taken an equal amount of business from 
other competitors. (R., pp. 542, 566-7.) 

Despite this record of the Commercial Cable 
Company, the International System contends that 
Mackay should establish direct radio circuits to 
practically all countries, even though such exten¬ 
sions would not enable Mackay to operate at a 
profit and would cause RCAC to operate at a loss 
(R., pp. 130, et $eq., 239-242, 425, 564). 

The Penalty The Mackay radiotelegraph circuits 
Payment have already been made the nor¬ 
mal route for International System 
traffic from the United States to Denmark, Austria, 
Hungary and Vatican City (R., pp. 150-51). The 
diversion of International System’s traffic to Den¬ 
mark from Commercial Cable to Mackay involved 
the violation of a contract of the Commercial Cable 
Company to send from London via the Great 
Northern Telegraph Company 50 per cent, of the 
unrouted telegrams transmitted over the Commer- 



cial Cable and destined to Denmark. The Contract 

j 

with Great Northern has the same provisions as to 
telegrams destined to Norway, Sweden, Poland and 
other northern countries. The Great Northern 
Telegraph Company is also the International 

_ I 

System’s Danish partner in the Commercial Pacific 
Cable. The International System has paid to the 
Great Northern Telegraph Company the same per¬ 
centage of the tolls received on 50 per cent, of the 
messages transmitted over the Mackay circuit to 
Denmark which it would have paid had these 
messages been transmitted over the Commercial 
Cable and the Great Northern cable. Thus the 
International System has paid Danish interests 
twice—once, the Danish Government for messages 
which went over the joint radio circuit, and once, 
the Great Northern Telegraph Company for these 
same messages which Great Northern did not 
handle, but which Commercial Cable Company had 
contracted that it should be paid for handling (R., 
pp. 462-3, 516-7). j 

• I 

If the proposed Mackay circuit to Norway 
should be established, the same penalty payment 
would have to be made to the Great Northern 
Telegraph Company on 50 per cent, of the unrouted 
International System traffic transmitted Over the 

i 

Mackay circuit to Norway exactly as is now being 
paid on 50 per cent, of the unrouted International 
System traffic transmitted over the Mackay circuit 
to Denmark (R., pp. 453-4). 

I 

I 

TheFCC’s The Federal Communications Corn- 
Findings mission’s hearing in this matter lasted 

more than two weeks. Its conclusions 
are attacked as “arbitrary and capricious”. Its 

_ i 

“Statement of Facts and Grounds for Decision” is 
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a reasoned document which appears to us to justify 
itself. The evidence seems to us to support and 
even compel the Commission’s Findings. In the 
Appendix we have reproduced the Commission’s 
Statement and under each paragraph have inserted 
references to the record where the supporting evi¬ 
dence may be found (p. 89, infra ). 

PART IV 

ARGUMENT UPON THE FACTS 

The application involved in this appeal is not 
the application of a company. It is the application 
of a system—The International System. The In¬ 
ternational System is the “second largest interna¬ 
tional communications system in the world”. It 
operates more than one-sixth of the submarine tele¬ 
graph cables of the world (R., p. 238). It owns 
and operates the Postal Telegraph land line system 
in the United States, with its 4,476 offices (R., pp. 
366, 381, 884-85,11SS). It is predominantly a cable 
and wire system. Its interest in radio is primarily 
as a “stand-by for the cables” and for the purpose 
of “protecting” the cables from competition by 
RCAC (R., pp. 435, 453). 

The International System received during 1934 
49.2%, and during the first ten months of 1935 
(the latest period for which figures were available 
at the time of the hearing) 48.2% of the total rev¬ 
enue accruing to all American carriers rendering a 
telegraph service, whether by cable or by radio, 
between the United States and foreign countries. 
The International System competes for telegraph 
traffic between the United States and every for¬ 
eign country in the world. That its competition is 
highly successful is shown by the figures. (See 
p. 5, supra.) 


I 
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Telegraph Service Cables and radio circuits 
Is Telegraph Service alike are utilized to render a 
Whether Rendered telegraph service. There is no 
By Cable or Radio difference in the type of serv- 

ice rendered by the two. The 

• • • ' % • • i 

only difference is in the medium utilized to make 
the service possible. In both cases the method of 
picking up, transmitting, receiving and delivering 
a message is the same. The only difference is that 
the electrical signals used to transmit the message 
in one instance go through a cable, and in the other 
instance go through the ether. 

As testified by Mr. Deegan, Vice President of 
The Mackay Companies: j 

“* * * radio circuits are not to be thought of 
in terms of competition in radio as against 
wire, but in terms of competition in communi¬ 
cations, of which radio and wires are simply 
component parts and simply means jof ac¬ 
complishing the same large end,* namely, tele¬ 
graphic communications” (R., p. 378). 

j 

i 

! 

Mr. Stone, Vice President of Mackay Ra^io and 
Telegraph Company testified: 

“I think the testimony given shows that our 
interests in radio circuits to the points, or 
most of the points, which you (RCAC) serve 
is not simply ambition on the part of Mackay 
Radio as an isolated unit in the Postal Tele¬ 
graph and Cable Corporation, but is part of 
the objective of the cable and radio companies 
combined * * *” (R., p. 240). | 

' I 

j 

! 

This being true, no carrier has a monopoly 

I 

simply because it maintains the only public service 
telegraph circuit by radio or public service tele¬ 
graph circuit by cable between two points. | 

i 

i 

i 

I 

♦The transcript erroneously has the word “and” for “end.” 


I 

i 
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There Is Competi- No competitor of the Inter- 
tion to Every Point national System has a mo¬ 
nopoly to any point—if it did 
have, then the International System could not be 
competing for telegraph traffic to that point, and 
the undisputed evidence shows that it does com¬ 
pete for telegraph traffic to every point in the world 
(R., p. 558). 

The International System maintains that there 
must be competition between radio telegraph cir¬ 
cuits or there is monopoly, even though there is al¬ 
ready competition with existing cable telegraph 
circuits. The fact that only one company has a 
direct circuit (whether a radio circuit or a cable 
circuit) to any point is not proof that that company 
has a monopoly. If it were, then International 
System’s All America Cables would have a cable 
monopoly to the greater part of South America, 
and International System’s Commercial Pacific 
Cable would have a cable monopoly across the 
Pacific. And Mackay Radio would have a radio 
monopoly to Denmark, Austria, Hungary, Peru 
and Vatican City. 

Most Traffic Goes The International System 
By Cable, Not Radio contends that the extension 

of its Mackay radio circuit to 
Norway is necessary for the protection of its cable 
traffic. The facts prove the contrary. For seven¬ 
teen years RCA has rendered telegraph service by 
radio between the United States and foreign coun¬ 
tries, and for many years Mackay Radio and other 
radio companies have been active in the same field. 
Yet the record shows that 75.7% of all telegrams 
between the United States and foreign countries 
goes by cable. (See tabulation p. 5, supra.) Clearly 
there is no danger of “radio monopoly”. 
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The International System’s Commercial Cable 
itself handled a slightly larger percentage! of the 
total volume of telegraph traffic between the United 
States and foreign countries in 1934 than it 
handled in 1926. In 1934 (the last full year 
for which figures were available at the time of the 
hearing) it handled 20.8% of that traffic. )[n 1926 
its percentage was 20.7%. Clearly the “protection” 
of the* Commercial Cable is not the real reason for 
the International System’s desire to extend its 
radiotelegraph circuits. Its desire is to secure the 
diversion of traffic from RCAC and Western Union 
to itself (R., pp. 542, 169, 552, 685). j 

Commercial Cable Vice-President Goldliammer 
testified: i 


“Q. (By Mr. Wozencraft) : If th^ traffic 
available is not sufficient to enable both R. C. A. 
Communications and Mackay to operate at a 
profit, if Mackay parallels RCA circuits to 
the leading countries of the world, would you 
still believe that the Mackay circuits should be 
established ? 

A. (Mr. Goldhammer) : Certainly”; (R., p. 
564). ! 


Mr. Stone, Mackay Operating Vice-Pfesident, 
gave similar testimony (R., p. 242). 

Mr. Stone, Mr. Goldhammer, Commercial Cable 

i 

Vice-President, and Mr. Deegan, Vice-President of 
The Mackay Companies, listed the European coun¬ 
tries to which, in their opinion, direct Mackay 
radiotelegraph circuits should run, even though the 
revenue per word which Mackay would receive for 
handling the traffic would in almost every instance 
be substantially less than the revenue which Com¬ 
mercial Cable now receives for handling that same 
traffic (R., pp. 130-38, 419-20, 485-87). 
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American Carriers In the case of Norway the 
Would Lose, loss in revenue per word is 

Norway Would Gain marked. At the present rate 

of exchange, the Commercial 
Cable Company retains 9.86 cents per full rate 
ordinary word on traffic from the United States to 
Norway and 24.86 cents per word on traffic from 
Norway to the United States. For handling the 
same traffic Mackay would receive 4.5 cents per 
word on traffic from the United States to Norway 
and 19.5 cents per word on traffic from Norway 
to the United States. This is due to the fact that 
the Commercial Cable Company carries traffic 
destined to Norway as far as England on its own 
cables, and consequently retains the whole of the 
trans-Atlantic tolls, whereas radio tolls between 
the United States and Norway would be shared 
equally with the Norwegian Government. The rev¬ 
enues of the Norwegian Government would be in¬ 
creased by 150,000 kroner a year, according to the 
International System representative’s estimate and 
statement to the Norwegian Government. (See pp. 
121-23, infra.) 

In return for the 150,000 kroner increased rev¬ 
enue which the Norwegian Government would 
receive as the result of the diversion of all Inter¬ 
national System traffic from Commercial Cable to 
the proposed Mackay radio circuit, the Norwegian 
Government has agreed to divert 127,000 words 
per year from its present circuit with RCAC to its 
proposed circuit with Mackay. This volume of 
127,000 words per year would mean a very sub¬ 
stantial loss to RCAC, but it would only serve to 
assist the International System to recoup the loss 
which it would incur by the diversion of its cable 
traffic to the radio circuit. If the International 
System is to receive larger revenues from telegraph 






I 

i 


traffic between the United States and Norway than 

r 

it now receives, it must secure even larger diversion 
of traffic from its competitors. 

i 

I 

Effect on RCAC The establishment of the pro¬ 
posed Mackay circuit would be 
disastrous to RCAC. RCAC Vice-President 
Winterbottom summed up the situation in his 
testimony before the Commission: j 

“Q. (By Mr. Wozencraft) : Mr. Winterbot¬ 
tom, what in your judgment will be the effect 
on R.C.A. Communications if Mackay is per¬ 
mitted to establish the direct radiotelegraph 
services which Mr. Stone has testified he 
would like for Mackay to establish? j 

A. (Mr. Winterbottom): The picture of the 
future for R. C. A. Communications, Inc., under 
such circumstances, is very black indeed. If 
duplicate circuits are authorized to the many 
places in Europe, in addition to those which 
have already been authorized in the Pacific to 
Mackay Radio, and with the inter-company co¬ 
operation of the Postal Telegraph working for 
it in this country, it is not difficult for me to 
visualize within a reasonably short time that 
at least 50 per cent of the business no>v han¬ 
dled by R. C. A. Communications, Inc. will pass 
from our services to the new one. ! 

Q. If that should happen what would be the 
result on R. C. A. C. ? 

A. If that should happen steps would have 
to be taken to curb our activities, to reduce 
our activities. Many of our circuits, which we 
have opened and which are important to this 
country, to different parts of the world but 
not at this time heavily occupied with traffic, 
which were designed for the future, and which, 
I have heard it said, our friends are not par¬ 
ticularly desirous of going to, would first have 
to be closed. After they had been closed and 
the type of competition continued that disas¬ 
trously, others would have to be closed. We 
should have to make further economies wher¬ 
ever possible. No doubt we should have to 
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attack our research and development projects, 
curb them, perhaps entirely eliminate them, 
because they are expensive, and progress, as 
1 far as R. C. A. C. is concerned, in the develop¬ 
ment of radio communication would end. What 
! the ultimate outcome of that picture might be 
I do not know, but there is not sufficient busi¬ 
ness in the world at the present time to be 
carved up into small pieces and enable profit¬ 
able operation along the lines indicated in this 
testimony” (R., pp. 726-727). 

And further (R., p. 667) : 

“This thumb nail sketch brings us up to date 
on major developments. R. C. A. C. men and 
R. C. A. C. engineers are imbued with the spirit 
of progress and competition with cables which 
still handle 80 [75.7%] per cent, of our inter¬ 
national communications. We are not a monop¬ 
oly. We are the new and progressive young¬ 
ster in the communication business which has 
been generously supported by the public and 
which desires to go forward to greater public 
service not handicapped by the crushing 
forces of a world cable and radio combination 
which has frankly admitted almost zero as its 
contributions to radio research progress in the 
j past but which equally frankly expresses great 
hopes for the future. 

“I have indicated what R. C. A. C. engineers 
have done. Some seven hundred R. C. A. radio 
research engineers are pushing us ahead. We 
cannot stop unless our opportunity to serve is 
restricted. We are not interested in the slight¬ 
est in submarine cable problems or the protec¬ 
tion of cable investments. The world moves 
on, and while submarine cables still have a 
great national value and still carry the larger 
share of the world’s communications, R. C. A. 
C.’s progress should not be checked, as it must 
inevitably be if its revenues are depleted 
through the duplication of its radiotelegraph 
services by a company controlling a world-wide 
cable system and a far-flung landline telegraph 
system” (R., p. 667). 


Mack ay Complains of Four Commission 

Findings ! 

I 

l ! 

I 

Mackay complains first of the Commission find¬ 
ing ! 

,. i 

“that the radio and cable facilities offer ade¬ 
quate and keen competition between the United 
States and Norway, and that the cables are 
able successfully to compete with the direct 
radiotelegraph circuit to Norway” (Appel¬ 

lant's Brief, p. 38). 

The testimony leaves no doubt that Western 
Union, Commercial Cable, Mackay Radio, French 
Cable and RCAC all compete for the limited volume 
of telegraph traffic between the United Stages and 
Norway. If Mackay Radio does not Compete 
aggressively (and as to that there is some doubt), 
it is because the International System prefers to 
route the business which it controls over its more 
profitable Commercial Cable circuit (R., pp. 558, 
627, 689, 722). j 

The testimony leaves no doubt that Commercial 
Cable and Western Union compete with tjie Nor- 
way-RCA radio circuit for telegraph traffic from 
Norway to the United States. Both cable com- 

I 

panies have Norwegian citizen employees in Nor¬ 
way soliciting telegraph traffic to the United States 
via their respective cable routes (R., pp. 558, 624, 
627, 629). | 

It must be remembered that in 1920, when RCA 
first offered telegraph service by radio ftfom the 
United States to Norway, the cable companies were 
charging the public 35 cents per word for tele¬ 
grams. RCA charged the public 24 cents per word. 
Naturally much of the traffic went to RCA. i It was 
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1924 before the cable companies met the RCA rate 
from Norway to the United States, and 1927 be¬ 
fore the cables met the RCA rate from the United 
States to Norway (see p. 109, infra). 

In 1924, 21.22% of the telegraph traffic between 
the United States and Norway (both directions 
combined) was transmitted over cable circuits: 
That percentage has risen until now it is 28.66%. 
That shows that cable competition is “adequate 
and keen”. 

In terms of revenue radio handles only approxi¬ 
mately 24% of the transocean telegraph business 
between the United States and foreign countries 
against the cables’ approximately 76%. (See tab¬ 
ulation on p. 5, supra.) Radio does not contend 
that this proves a cable monopoly. Nevertheless, 
such an argument would be as valid as the argu¬ 
ment here made by appellant with respect to the 
radio circuit with Norway. 

Appellant alleges in its brief that its telegraph 
traffic from Norway to the United States “has 
dwindled until it has now gotten close to the ‘irre¬ 
ducible minimum’ ”. The fact is that it has not 
“dwindled” since the cable rate of 35 cents was 
reduced to meet the radio rate of 24 cents. In 
1923, the last full year before the reduction in the 
cable rate in the westward direction (the cable 
rate in the eastward direction was not reduced 
until three years thereafter), Commercial Cable 
handled 622 messages of 7,745 words from Nor¬ 
way to the United States. In the first ten months 
of 1935 Commercial Cable handled 4,537 messages 
of 73,343 words from Norway to the United States. 
After the rather belated equalization of cable rates 
with RCA rates, the growth of the cable business 
from Norway to the United States has been marked 
(F. C. C. Ex. 4, R. Supp., p. 5). 
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i 

i 

There can be no question that there is no\^ com¬ 
petition in the United States between International 
System, Western Union, French Cable and RCAC 
for the telegraph traffic of the public destined to 

i 

Norway. There can be no question that tfyere is 
now competition in Norway between Western 
Union, Commercial Cable and the Norwegian Ad- 
ministration for the telegraph traffic of the public 
destined to the United States. If the proposed 
Mackay circuit should be established, Western 
Union would continue to compete for the telegraph 
traffic of the public, but the primary competition 
between the International System and RCAC- 
would not be so much for the telegraph traffic of 
the public, as for the telegraph traffic handled by 
the Norwegian Government. \ 

It is impossible for two American companies to 
have direct radio telegraph circuits to foreign coun¬ 
tries, both operating with a single telegraph admin¬ 
istration or company, without the competition be¬ 
tween the American companies being to their own 
disadvantage and to the advantage of the foreign 
administration (R., pp. 808-09). | 

As stated by Mr. Winterbottom in reply to a 
question by Mr. Kennedy, Commission Counsel: 

“There is a vast difference between the type 
of competition furnished by the Mackay Radio 
Company to South America and that proposed 
to Europe. { 

I 

I 

“In the first case, we have complete compe¬ 
tition in every sense of the word between two 
American companies operating in the United 
States and two private companies operating 
at the other ends of the circuits. The great 
difference, the fundamental difference between 
that situation which is also found in the case 
of Honolulu and Manila, is the fact tjiat in 
the proposed European services, while two 

i 

i 

i 
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American companies will be competing and 
operating at the American end against each 
1 other, they find themselves both in the same 
administration’s office of one government de¬ 
partment in the European countries” (R., p. 
780 ). 

As stated further by Mr. Winterbottom, 

“where we have situations as exist between the 
United States and South America, where we 
have two or more American companies compet¬ 
ing in the United States with two or more 
other private companies in South America, I 
have no objection at all to competition. The 
same is true as to Hawaii and as to the Philip¬ 
pines”* (R., p. 798). 

Manton Davis (Vice-President and General 
Counsel of RCA) later testified: 

“When there are really competitive circuits, 
the situation is and of course always will be 
entirely different. There are some countries 
which permit more than one communications 
agency to operate within its territory for inter¬ 
national communications. When that condi¬ 
tion obtains, truly competitive circuits can be 
established. The circuits in such case would 
have competition at each end of the circuit by 
organizations that are carrying on cooperative 
work in competition with other circuits carry¬ 
ing on the same kind of work. 

' “However, where there is only one agency at 
the other end for two American agencies to 
communicate with the single agency in a for¬ 
eign country, is to invite the foreign agency 
to play off one of these American companies 

1 against the other, to the inevitable detriment 
of the Americans, and to the inevitable benefit 
of the foreigner” (R., p. 918). 


*The transcript erroneously has the word “Honolulu” for “Phil 
ippines”. 




Competition is one thing where two services are 
operated by separate agencies at both ends and 
compete against each other at both ends. It is quite 
another thing, where services are operated by two 
American carriers at one end, competing against 
each other, and at the other end “find themselves 
both in the same administration’s office of one gov¬ 
ernment department” vying with each other for 
the favor and telegraph traffic handled by the for¬ 
eign government administration. 

In the first instance, there is open competition 
for the business of the public. To that RCA has 
never objected. In the other instance, complete 
control of the situation is placed in the hands of 
the foreign government, with the American com¬ 
panies bidding against each other to their own dis¬ 
advantage and to the advantage only c>f the 
foreigner. That kind of “competition” is definitely 

contrary to American public interest. 

■ 

Not only is such cut-throat competition contrary 
to the public interest, but it is without any pretense 
of justification where the International System 
seeks to duplicate the established radiotelegraph 
services of R. C. A. Communications, Inc., despite 
the fact that the International System is already 
competing with the R. C. A. Communications, Inc., 
by its vast and comprehensive cable services. The 
International System is seeking to substitute radio 
competition for cable competition in order to en¬ 
courage a bidding contest with its established radio¬ 
telegraph competitor for the telegraph business of 
the foreign government—bidding which, as has been 
pointed out, can result only in benefit to the for¬ 
eigner and injury to American communication car¬ 
riers, with no advantage whatever to the Anierican 
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Several instances are given in the record of the 
advantage which foreign governments or companies 
have taken of actual or threatened competition be¬ 
tween RCAC and Maekay: 

Czecho-Slovakia (R., pp. 803-04); 

Switzerland (R., pp. 805-06); 

Holland (R., pp. 806-07); 

Norway (R., pp. 807-08); 

Poland (R., pp. 699-702 ); 

Belgium (R., p. 702); 

Japan (R., pp. 693-95). 

Testimony concerning several of these is quoted 
at pages 129-136, infra. 


Cables Compete The International System makes 
With Radio much of its plea for a “direct” 

radio circuit to Norway. Vice- 
President Goldhammer of the International Sys¬ 
tem’s Commercial Cable Company testified that a 
“direct” radio circuit makes a good “talking point. 
It sounds good, even if in reality it does not mean 
very much” (R., p. 493). 

A “direct” radio circuit is not necessary in order 
to give competition for the benefit of the public, 
because, as Mr. Goldhammer testified: 

“I do not think that our companies have 
made any pretense that the new circuit would 
be faster than the existing circuit of the RCA, 
and, as I stated a moment ago, taking an aver¬ 
age situation I do not know that either RCA 
or Maekay Radio are particularly faster than 
the cables. I think that the general run of 
user of the services to Norway, or from Nor¬ 
way, would be satisfied with a service of some- 
[ thing in the neighborhood of ten minutes, and 
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I believe that the cables are perfectly able to 
do that, to give that service * * *” (R., p. 505). 

The plea for competition which is made by ap¬ 
pellant is a plea for the opportunity to secure the 
diversion of substantial amounts of telegraph 
traffic from a competitive carrier. It is not 0 plea 
for an opportunity to give better service fo the 

public. | 

Both Mr. Stone of Mackay and Mr. Wintjerbot- 

tom of RCAC testified concerning the new Compe¬ 
tition which the telegraph companies are facing 
from the air mail and from the radiotelephone (R., 
pp. 170, 322, 692). A further division of the already 
inadequate telegraph traffic and a further reduc¬ 
tion of the already small revenues of American 
telegraph companies must result in loss for all. 

Appellant seeks to draw an analogy between the 
action of the Western Union in transferring to 
RCAC two messages destined to foreign points for 
every nine messages originating abroad and trans¬ 
ferred by RCAC to Western Union for delivery in 
the United States, and the proposed transfer by 
Commercial Cable Company to Mackay Radib of all 
unrouted messages destined to Norway. In the 
one case, Western Union gives to RCAC a qiijd pro 
quo, fairly equivalent in revenue value, for traffic 
received. In the other case, Commercial Cable 

I 

Company would virtually withdraw from this com¬ 
petitive field except for stand-by service to Mjackay 
during magnetic interferences with its circuit. 
Western Union remains a keen competitor for 
traffic between the United States and Norway. The 
Commercial Cable would bend its efforts tdwards 
securing traffic for its sister company, Mackay. 
The difference is obvious. 


i 

i 
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Mackay complains of the Commission’s finding 
second: 

“that the evidence fails to show that the estab¬ 
lishment of a proposed circuit will result in 
any improved service to the public” (Appel¬ 
lant’s Brief, p. 39). 

Under the evidence there could have been no 
other finding. 

Clearly the RCAC telegraph service by radio is 
as available to every member of the public through 
every telegraph office in the country as would be 
the proposed Mackay service. 

The only testimony in the record supporting the 
position taken in appellant’s brief that the pro¬ 
posed Mackay circuit would result in any improved 
service to the public is the general language used 
by Mackay Vice-President Stone. This language 
is not only so general as to be of no value, but is 
in direct contradiction to the admissions by Mac¬ 
kay Vice-President Stone and Commercial Vice- 
President Goldhammer that the proposed Mackay 
service would offer to the public: 

no faster service (R., p. 505); 
no more accurate service (R., p. 313); 
no more dependable service (R., pp. 274, 313); 
no cheaper service (R., pp. 86, 192, 285-6); 
no different classification of service (R., p. 

191). 

Indeed, Mackay Chief Engineer Pratt admitted 
that the proposed Mackay Radio service would not 
be as dependable as the RCAC service and that 
traffic would have to be diverted from the Inter¬ 
national System Mackay Radio circuit to the Inter¬ 
national System Commercial Cable circuits, be¬ 
cause the short waves which Mackay proposes to 
use are much more subject to interference from 
magnetic disturbances than are the long waves 


I 

i 



I 

I 

I 

i 

I 

I 


which *RCAC uses in addition to the short waves 
(R., p.356). | 

Questioned by Qommission Counsel Arnold, Mr. 
Winterbottom testified: j 

“Q. (By Mr. Arnold): How long hhs R. C. 
A. C. continuously maintained or operated 
radio-telegraphic service for the general pub¬ 
lic between the United States and Norway? 

A. (Mr. Winterbottom) : Since the date we 
opened the circuit, and I read that into the 
record yesterday. 

Q. And that is the record, that it has been 
continuous since that date? 

l 

A. There has been no interruption! of any 
kind, no practical interruption of anj” kind” 
(K., p. 774). 

I 

The cables are just as available for diversions of 
traffic in the unlikely event of minor interruptions 
of RCAC’s long-wave circuit as they would ibe dur¬ 
ing the more frequent and longer interruptions of 
the proposed Mackay short-wave circuit. 

Mackay offers no improvement in service to the 
public and if the Commission had found otherwise 
it would have been the duty of this court to reverse 
the Commission’s finding for lack of evidence. 


Mackay complains of the Commission’s findings 
third: I 


reason 


“that the evidence does not show any 
to believe that additional traffic will b£ devel¬ 
oped by the proposed circuit” (Appellant’s 
Brief, p. 41). j 


The Commission’s decision was in exact accord 
with the evidence. i 

I 

The record reference given in appellants brief 
as support for its complaint is to a portion of the 


i 


i 

i 

i 







36 


testimony of Mackay Vice-President Stone. The 
testimony referred to not only does not support the 
position taken in appellant’s brief but is directly 
contradicted by other testimony given by the same 
witness. 

“Q. (By Mr. Wozencraft) : But you do not 
think, do you, that additional competition cre¬ 
ates international telegraph business which 
would not be in existence without that addi¬ 
tional competition? 

A. (Mr. Stone) : It depends on the nature 
of that competition. 

Q. Mackay competition. 

A. At the same rates? 

Q. Yes, competition at the same rates. 

A. I don’t think there will be a great amount 
of new business created at the same rates” 
(R., p. 170). 

For a more complete excerpt from Mr. Stone’s tes¬ 
timony on this point see pages 110-112, infra. 

Commercial Cable Vice-President Goldhammer 
gave testimony to the same effect (R., p. 549), as 
did RCAC Vice-President Winterbottom (R., pp. 
729-730, p. 112, infra). 


4 

Mackay complains of the Commission’s findings 
fourth: 

“that the expected increase in revenue of 
1 Appellant is not shown to be necessary for the 
continued operation of Appellant” (Appel¬ 
lant’s Brief, p. 41). 

Appellant quoted only half of the sentence which 
appears in the Statement of Facts and Grounds 
for Decision of the Commission. The entire sen¬ 
tence reads: 


I 

I 
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“The expected increase in revenue to applicant 
is not shown to be necessary for the continued 
operation of applicant or of the International 
System as competing factors in international 
communication service” (R., p. 1279). 

The record shows conclusively that the life of the 
International System is not in danger from RCAC 
competition. Since 1920 RCA has been offering 
telegraph service by radio between the [United 
States and foreign countries. Yet, despite 4s most 
vigorous competitive efforts against the long and 
well entrenched cable and wire companies, it is still 
a comparatively small factor in the field. During 
the first ten months of 1935 (the latest figures 
available at the time of hearing), RCAC was able 
to obtain only 17.9% of the revenue derived by 
American telegraph carriers from traffic (in both 
directions) between the United States and foreign 
countries. This was a smaller percentage th^n that 
received by each of two cable units in the Interna¬ 
tional System, to wit, Commercial Cable Company 
and All America Cables. RCAC’s revenues came 
from all its international circuits—to the Orient, 
to the Pacific Islands, and to Central and! South 
America, as well as to Europe. The revenue of the 
Commercial Cable Company was derived only from 
traffic passing over its North Atlantic cablbs. The 
revenue of All America Cables was derived only 
from traffic passing over its cables to Central and 
South America. Each of these two units | in the 
International System, the one having cabl^ only 
across the North Atlantic and the other being the 
only American carrier having cables to Central 
and South America, produces more revenfie than 
the entire world wide system of RCAC. (Spe p. 5, 
supra ). | 

I 

A simple comparison of the operating revenues 
of the International System and those of RtJAC at 
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the end of fifteen years of keenest competition will 
show that the Commission’s decision is correct. 

The decision of the Commission is further sup¬ 
ported by the fact shown in the record that during 
1934 the Commercial Cable Company received 
20.8% of the total revenue received by all Ameri¬ 
can carriers from telegraph traffic between the 
United States and foreign countries as opposed to 
20.7% of such revenues received by the Commer¬ 
cial Cable Company in 1926. This is true despite 
the fact that between the years 1931 and 1934 
Mackay opened circuits to Denmark, Austria, Hun¬ 
gary, and Vatican City, and traffic between the 
United States and those countries had been diverted 
from the Commercial Cable Company to the 
Mackay radio circuits. But for this diversion the 
relative position of the Commercial Cable in 1934 
would have been much better. If during these eight 
years of intensive competition from RCAC the 
Commercial Cable Company has maintained its 
position of leadership, its continued existence is in 
no danger from RCAC. If its existence is in danger 
at all, it is in danger because of the diversion of 
International System traffic from Commercial 
Cable to Mackay Radio. 

It is equally obvious that the “continued opera¬ 
tion of Appellant” Mackay does not depend upon 
obtaining revenue from the proposed circuit with 
Korway. A company which has the only direct cir¬ 
cuit between the United States and Denmark, Aus¬ 
tria, Hungary, Vatican City and Peru and circuits 
to Argentina, Colombia, Chile, Cuba and Brazil, in 
addition to the circuits of its jointly-owned and 
operated sister company (Mackay Radio & Tele¬ 
graph Company (Cal.)) to Hawaii, Philippine 
Islands, China, and Japan is in no danger of death 
from malnutrition if it is economically and effi- 



39 


i 


ciently operated. It must be borne in mind that it 
is a member of “the second largest international 
communications system in the world”. j 

It is unnecessary to repeat here the discussion 
which appears on pages 16-17, supra, of thb effect 
upon the International System’s revenue of the 
diversion of traffic between the United States and 
Norway from the Commercial Cable Company to 
the proposed Mackay radio circuit and the conse- 

i 

quent loss of revenue which would be entailed upon 
American carriers as a whole. j 


i 

Mackay Complains of Seven “Omissions” 
From Findings of Commissiox^ 


Appellant complains that the Commission has 
omitted to make findings “of material facts which 
appear undisputed on the record”, and tl^at this 
failure on the part of the Commission is “arbitrary 
and capricious”.* 


The first omission of which complaint is inade is 

I 

that the Commission failed to find that the pro¬ 
posed circuit would be operated by the use 0f radio 
frequencies already licensed to Mackay and would 
result in no additional crowding of frequencies. 

Such a finding by the Commission would have 
been surplusage and would not have been a basis 

j 

for any change in its decision. The fact ife, how¬ 
ever, that the circuit from Norway to the United 
States would be an alternately worked forked cir¬ 
cuit (R., pp. 351-53) and such an alternate method 
of operation would prevent both the RCAC circuit 

and the Mackay circuit from being as efficient or 
-- 

♦Appellant’s Brief, pp. 42-43. 


i 

i 


\ 
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as fast as the continuously operated RCAC circuit 
is at present. The public would inevitably receive 
a less satisfactory service from both companies (R., 
pp. 350, 852-53, 861-62). The Commission may 
very well have taken this fact into consideration. 

2 

The second omission of which complaint is made 
is that the Commission failed to find 

“That the establishment of the additional 
circuit between the United States and Nor¬ 
way would involve no substantial additional 
facilities or substantial cost.” 

The figures as to the cost of additional facilities 
for and operation of the proposed circuit appear in 
the record (R., pp. 232, 309). The cost of the pay¬ 
ment to the Great Northern Telegraph Company 
(Danish) because of the diversion of Commercial 
Cable traffic to the proposed Mackay circuit ap¬ 
pears in the record (R., pp. 453, 908). Even if the 
Commission had found the fact to be as contended 
by appellant, such finding would not have been a 
basis for any change in the decision of the Commis¬ 
sion. 

Furthermore, the record shows that it is a very 
simple matter for any applicant to come before the 
Commission with the contention that additional 
circuits would involve no additional facilities or 
inconsequential additional facilities. This can be 
done by the simple expedient of constructing a sur¬ 
plusage of facilities before making an application 
and then at the hearing before the Commission 
simply pointing to the facilities already available 
(R., pp. 34S-49). 
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The third omission of which complaint is made is 
that the Commission failed to find ! 

I 

“That appellant proposes to offer to the 
public if granted a direct circuit with Norway, 
a modern, high-speed, efficient and thoroughly 
reliable radio telegraph service.” 

I 

I 

The record does show that the proposed | circuit 
would be modern and that it would be high speed 
except for the fact that it would be a forked Circuit. 
However, the Commission could not have found 
that the proposed circuit would be “efficient and 
thoroughly reliable” in view of the undisputed testi¬ 
mony that the path of the circuit would t}e close 
to the North Magnetic Pole, that short-wave radio 

I 

communication would be much more subject to in¬ 
terference by magnetic disturbance than would 
long-wave radio communication, that Mackey does 

I 

not have and does not propose to install a long-wave 
transmitting station such as RCAC hak, that 
Mackay Radio service would not be as reliable as 
that of RCAC (R., p. 356) and that no alternately 
worked forked circuit can be as efficient a^ a con- 

i 

tinuously operated circuit (R., pp. 350-51, 8^>2-3). 

Even if the Commission had made the finding 
for which appellant contends it would not have 
been a basis for any change in the decision of the 

I 

Commission. | 

| 

4 i 

The fourth omission of which complaint is made 
is that the Commission failed to find that the pro¬ 
posed rates, divisions of tolls, outpayments, and 
arrangement between Mackay and the Norwegian 
Administration are the same as those between 
RCAC and the Norwegian Administration, j 

| 


i 
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Even if the Commission had made the finding 
for which Appellant contends it would not have 
been a basis for any change in the decision of the 
Commission. 


5 

The fifth omission of which complaint is made is 
that the Commission failed to find 

“That RCAC has a virtual monoply in the field 
of direct radiotelegraph communication with 
most of the principal countries of Europe, ori¬ 
ginally built up by means of exclusive cross 
licensing and patent agreements, and subse¬ 
quently continued by means of entering into 
exclusive contracts or contracts asserted by it 
to be exclusive with foreign communications 
companies or governmental agencies.” 

The contract between RCA and the Norwegian 
Administration is a part of the record (R., p. 1145). 
It is quite apparent from the face of the contract 
that there is not and never has been any “exclu¬ 
sive” provision in the contract or any provision 
which could have been “asserted” by RCAC to be 
“exclusive”. There is no testimony in the record 
that there has ever been at any time any conten¬ 
tion by RCA or RCAC, and as a matter of fact 
there never has been any contention by either of 
them, that the Norwegian Administration was not 
free to enter into a contract with anv other com- 
munication carrier by whatsoever means it oper¬ 
ated. 

Not only does this appear from the face of the 
contract, a copy of which was in the possession of 
Mackay counsel before the hearing (R., p. 938), 
but as was frankly admitted by Mackay Vice- 
President Buttner, this fact was known to Mackay 
officers during their negotiations with Norway (R., 
p. 585). 
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This fact was further brought out at the Rehear¬ 
ing before the Commission en "banc. 

Despite this prior knowledge by Mackay, despite 
the evidence at the hearing, despite the emphasis 
on this point during the rehearing before the Com¬ 
mission en banc, we find appellant injecting into 
this appeal its plaint concerning “exclusive 77 con¬ 
tracts. Appellant knows, and has known since long 
before the hearing before the Telegraph Division, 
that the RCA contract with Norway never con¬ 
tained any provision which even appellant could 
contend to be “exclusive 77 . Under such circum¬ 
stances it seems unnecessary to discuss either 
appellant’s contention or its motive. 

Appellant’s contention that RCAC’s telegraph 
services by radio were built up through “exclusive 
cross licensing and patent agreements 77 , has no 
possible relevance to the question of the adequacy 
of telegraph facilities and services, reasonableness 
of rates and the other questions properly involved 

I 

in this appeal. But since appellant seeks to!inject 
the issue, it may be well briefly to state the truth 
about the facts. 

Radio is a new art. At the time of the eWorld 
War it was necessary to utilize conflicting patents 
held by scattered interests if an efficient telegraph 

- I 

service by radio was to be created. During the War 
legislation was enacted which provided that jmanu- 
facturers of apparatus for the Government would 
be relieved of liability for the infringement of 
patents and that any suit for such infringement 
must be brought against the Government in the 
Court of Claims. Without this legislation it jwould 
have been impossible for serviceable radio telegraph 

i 

apparatus to be manufactured, and even under this 
legislation such apparatus could be manufactured 
only for the Government. 


i 

i 






The most serviceable single invention was the 
Alexanderson alternator, the most important unit 
in a radio transmitting station of that period, and 
still a unit of very great importance on radio cir¬ 
cuits to Northern Europe whose great circle paths 
approach the north magnetic pole. British inter¬ 
ests sought to buy these patented machines. The 
company owning the patented high frequency al¬ 
ternator was a manufacturing company, not a 
communication company, and neither it nor any 
other American interest was in a position to build 
or obtain the apparatus necessary to conduct a 
satisfactory transoceanic telegraph service by 
radio. 

In order to Ikeep the Alexanderson alternator at 
home and to make it possible for the United States 
to get started in the new and important business 
of communication by radio, it was necessary to 
secure licenses from conflicting interests. For 
this purpose the Radio Corporation of America 
was formed and through the Radio Corporation of 
America a new art was developed. The cross licen¬ 
sing of patents did not lessen competition or create 
a monopoly. It created a new competition by 
means of radio—the very competition of which 
Commercial Cable and its associated companies 
are here complaining (R., pp. 647-58). 

The Commercial Cable Company was offered an 
opportunity to participate in the development of 
radio as early as November 1920. At that time 
the International Radio Telegraph Company, con¬ 
trolled by Westinghouse, opened negotiations with 
Commercial Cable and offered its patents for sale 
(R., pp. 439-42). Later when it became apparent 
to RCA that the Westinghouse patents were essen¬ 
tial to the lawful production of efficient radio ap¬ 
paratus it secured licenses under them. RCA had 
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greater faith in radio than Commercial Cable had 
and made a better offer than the Commercial Cable 
made (R., pp. 454-459). ! 

In 1921 The Mackay Companies, which owfis the 
Commercial Cable Company, secured an option on 
the radio patents (or licenses thereunder) of 
the Telefunken Company (Germany). Professor 
Pupin, distinguished radio authority, was engaged 
by The Mackay Companies to investigate the |Tele- 
funken type of high frequency alternator ! (for 
use in telegraphy by long wave radio) and reported 
back, “I have come to the conclusion after a 
careful scrutiny of this apparatus that it is un¬ 
doubtedly the best high power (high) frequency 

i 

apparatus existing today” (R., p. 444). j 

Professor Pupin warned, however, of the immi¬ 
nence of telegraph by short-wave radio and The 
Mackay Companies extended its option but di<jl not 
purchase the patents. In 1924 Professor Pupin 
stated that short-wave radio at small expense would 
displace (long-wave) high-frequency alternators by 
vacuum tube oscillators and a little later on When 
radiotelegraphy by short wave became a certainty 
The Mackay Companies relinquished its option on 
Telef unken patents (R., pp. 443-48). 

During all these years the Federal Telegraph 
Company of California was operating domestic 
telegraph services by radio on the west coast of the 
United States. In 1927 The Mackay Companies 
(which is a part of the International System and 
is the direct owner of Postal Landlines Systeni, the 
Commercial Cable Company, and the two Mackay 
radio telegraph companies, as well as the operator 
(R., p. 167) and part owner of Commercial Pacific 
Cable Company) bought the radio telegraph 
operating system of the Federal Telegraph Com¬ 
pany and organized the Mackay Radio & Telegraph 
Company (R., pp. 88-89). 

i 

i 

i 


i 

i 
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These facts show conclusively: 

1. That Commercial Cable and its affiliated com¬ 
panies had an opportunity to engage in telegraphy 
by radio at just as early a date as RCA. The 
Westinghouse patents were essential to the develop¬ 
ment of telegraph service by radio. Had Commer¬ 
cial Cable bought these patents, it would have had 
early opportunity to participate in the develop¬ 
ment of radio. 

2. Commercial Cable Company could have 
entered the field of telegraphy by radio in 1921 by 
the purchase of the Telefunken patents, or licenses 
thereunder. 

1 3. Commercial Cable Company could have 
bought at any time (as it did buy later) the Federal 
Telegraph Company, which during all this period 
was engaged in telegraphy by radio between cities 
on the West Coast. The operating properties of 
the Federal Telegraph Company form the basis of 
the present Mackay Radio Company. What was 
done beginning in 1927 c.ould have been done just 
as well in 1920, if the Commercial Cable Company 
had had faith in radio and had been willing to 
spend the money necessary to develop the art. 

The failure of The Mackay Companies and its 
subsidiary, the Commercial Cable Company, to go 
forward more rapidly in the art of telegraphy by 
radio was not due to the patent position of RCA. 
The true explanation is that for many years they 
had no confidence in radio as a competitor to cable 
services and regarded radio only as a “stand-by 
for cables and wires” (R., pp. 434-35). 

To RCA radio was not a “stand-by”. It was a 
living, growing art, a means of serving the public, 
of competing with the cables, of offering telegraph 
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service at rates substantially lower than j those 
charged by the cable companies. The Commercial 
Cable Company hesitated to buy the Teleftmken 
apparatus because it was advised that the art was 
developing and that it would soon be possible to 
maintain telegraph service by short-wave radio 
more economically and more efficiently thin by 

I 

long-wave radio. Meanwhile RCA was actually 
developing the short-wave possibilities of j radio 

i 

about which the Commercial Cable Company had 
had the best technical advice, but was doing noth¬ 
ing. The difference in the attitude of the two com¬ 
panies is eloquently shown by the list of 45 funda¬ 
mental contributions to the art of radio by j RCA 
and its associated companies listed in the record at 
pages 836-38. 

6 

I 

The sixth omission of which complaint is made 
is that the Commission failed to find I 

i 

| 

“That in 1935 RCAC was enjoined by a Fed¬ 
eral court from the further assertion Of the 
exclusive character of these contracts in viola¬ 
tion of the anti-trust laws of the United 
States”. ! 

I 

i 

i 

i 

The record shows that Mackay Vice-President 
Buttner discussed the establishment of the pro¬ 
posed Mackay-Norway circuit with officials of the 
Norwegian Telegraph Administration in 11932, 
again in 1933 and again in 1934. On June 3, 1935, 
Mr. Buttner was advised by the Norwegian Admin¬ 
istration that it was prepared to go ahead wijh the 
negotiations, and the draft of an agreement was 
submitted three days later. Apparently botlk par- 

i 

ties had agreed on the form of the draft agreement 
prior to June 14,1935, when Mackay wrote a letter 
assuring the Norwegian Administration that all 


i 


i 
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traffic destined to Norway handled by the Inter¬ 
national System would be sent over the proposed 
circuit (R., pp. 575-81, Mackay Ex. 2, R., p. 942). 

The Consent Decree, which w^as entered 29 days 
after the Norwegian Administration had indicated 
it was ready to go ahead with the Mackay negoti¬ 
ations, and the letter which was sent by RCAC to 
all its foreign correspondents after the Consent 
Decree was entered, could not have had, and in¬ 
deed it is not the contention of Mackay that it did 
have, any effect upon the Mackay-Norway negotia¬ 
tions. The injection of the Consent Decree here is 
gratuitous and the motive is obvious. 

7 

The seventh omission of which complaint is made 
is that the Commission failed to find 

“That Norway is an important country in the 
foreign radiotelegraph field and offers suffici¬ 
ent traffic for competing direct radiotelegraph 
circuits”. 

The volume of telegraph business between two 
countries is largely dependent upon the volume of 
commerce between the two countries. The figures 
showing the steadily decreasing volume of tele¬ 
graph business between the United States and Nor¬ 
way from 1926 to 1935, inclusive, appear on page 
11, supra. The figures showing the steadily de¬ 
creasing volume of exports and imports for the 
same period also appear on page 11, supra. 

As is shown in RCAC Exhibit IS (R., p. 1242), 
the total revenue from telegraph traffic between 
the United States and Norway (in both directions) 
is only 1.65% of the total revenue from telegraph 
traffic between the United States and Europe (in 
both directions). This percentage is based upon 
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figures contained in sworn reports filed with the 
FCC by all the competing carriers. | 

On pages 45, 46 and 47 of its brief, appellant 
categorically lists what it terms to be “Material 
Indisputable Facts”. Some of these arp repeti¬ 
tions of allegations by the appellant which we 
have already discussed. As to the rest, no refer¬ 
ences to the record are given and no testimony is 
quoted in support of these assertions, many of 
which are mere argumentative conclusions of the 
appellant. It seems unnecessary to discujss them 
here. j 

An analysis of the record and of appellant's con¬ 
tentions can leave no doubt that the findings of 
fact by the Commission are supported by substan¬ 
tial evidence—evidence which would have ifiade any 
other findings unsound. j 

i 

i 

i 

PART V 

ARGUMENT UPON THE LAW 

I 

I 

Powers and Duties This court is completely fa- 
of the Court miliar with its powers and 

duties, and the lihiitations 
thereon, in considering appeals from decisions of 
the Federal Communications Commission. We 
deem it unnecessary to discuss the law upon this 
question, with which this court has dealt feo often. 

i 

I 

I 

Powers and Duties The Federal Communications 

I 

of the Commission Commission was created by 

i 

the Communications Act of 

I 

1934. By that Act Congress for the first time laid 
the foundations for a national communications 
policy. Congress concentrated in the Federal Com¬ 
munications Commission the authority formerly 
exercised by several governmental agencibs 

i 

i 
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“For the purpose of regulating interstate 
and foreign commerce. in communication by 
wire and radio so as to make available, so far 
as possible, to all the people of the United 
States a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication ser¬ 
vice with adequate facilities at reasonable 
charges, * * *” (Section 1, Communications 
Act). 

The whole Act evidences the recognition by Con¬ 
gress of the fact that the telegraph carriers give 
service to the public either by the use of wire and 
cable facilities, or by the use of radio facilities, 
and that regulation of telegraph carriers using each 
kind of facility must be consistent, in order to 
insure to the public adequate facilities, ample serv¬ 
ice and reasonable charges. 

Prior to 1934 the situation in the telegraph field 
was much the same as the situation in the railroad 
field prior to 1920. There was no restriction upon 
duplication of facilities by telegraph carriers by 
wire and cable and no requirement that certificates 
of public convenience and necessity be obtained by 
them for the construction of additional, or exten¬ 
sion of existing, facilities. While the Interstate 
Commerce Commission had been given power by 
statute to regulate the rates of carriers engaged in 
telegraphy, both by wire and wireless, that power 
had never been used and for all practical purposes 
might as well not have existed. 

An entirely different governmental agency, the 
Federal Radio Commission, had control over the 
use of frequencies by carriers engaged in telegraphy 
by radio. The Federal Radio Commission had no 
authority over rates, and in actual practice the only 
power of regulation which it ever exercised over 
telegraph carriers was with reference to the assign¬ 
ment and use of radio frequencies. In so far as 
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communication with foreign points was concerned, 
any telegraph carrier legally, financially and tech¬ 
nically qualified, could obtain a license from the 
Federal Radio Commission to communicate by 
radio with any desired point, provided frequencies 
were available. The only exception was that the 
Federal Radio Commission did recognize the fact 
that there were some isolated countries where there 
was not sufficient business for competing wireless 
circuits, and that to those countries only one grant 
of license should be made. It is significant that in 
its report of 1928, quoted in appellant’s brief, page 
55, the Commission spoke of “sufficient business for 
competing wireless lines”. No mention wag made 
of competing cables and no consideration wa$ given 
to the effect on cables of competition by radio. The 
language used was as broad as the Commission’s 
jurisdiction was then. The Radio Act of 1927, dif¬ 
ferent from the Communications Act of 1934, gave 
the Commission no jurisdiction over wire lines or 
cables. 

The quotation from the Radio Commission’s re¬ 
port to Congress for 1929, which is found on page 

I 

56 of appellant’s brief, is from that portion of the 
report dealing with domestic telegraphy by radio, 
and not with international telegraphy by radio. 

It is highly significant that this statement! by the 
Commission is based upon the memorandum from 
the Engineering Department of the Commission, 
included as “Appendix L” in the Commission’s re¬ 
port to Congress. In this memorandum the En¬ 
gineering Department makes it clear that! in its 
opinion “Competition is necessary to insure the 
advance of the art and its maximum value to the 
public.” j 

It is clear that in the infancy of the art and at 
the very beginning of the development of the use 

i 




of short waves, which has transformed the art, 
as radio engineers saw it would, the Radio Com¬ 
mission was thinking about the development of the 
art and was fostering competition in radio to fur¬ 
ther that development, without any consideration 
of the adequacy of facilities or services by the com¬ 
panies using wire lines and cables, and without any 
thought of the effect of radio competition on the 
revenues of carriers using wire lines and cables 
or their continued ability to serve. Furthermore, 
at that time the thought must have been fresh in 
the mind of the Commission that it was competi¬ 
tion by RCA, using radio facilities, that had made 
available to the public the first reductions in the 
transoceanic telegraph rates in thirty years* (R., 
p. 659). 

The Federal Radio Commission was created in 
1927. Radio was a new art, and the use of short 
waves was just being developed. The Federal Radio 
Commission, with no jurisdiction over carriers ren¬ 
dering telegraph services by wires and cables, with 
no information concerning the volume of traffic, 
adequacy of services or facilities of those carriers, 
considered the applications presented to it only in 
terms of radio. Far different is the jurisdiction of 
the Federal Communications Commission which, 
when it grants licenses or certificates of public in¬ 
terest, convenience or necessity, has under its juris¬ 
diction carriers by wire and cable as well as radio. 

The fact that in 1928 and 1929 the Federal Radio 
Commission held the view that public interest 
would best be served by fostering competition in 


♦The cable companies did introduce the deferred classification 
between New York and London, and the night letter classification 
to certain points, but there had been no reduction in the base rate 
for more than 30 years prior to the inception of RCA service 
(R., pp. 731-32). 




radio does not constitute such an interpretation 
and construction of the Federal Radio Act Of 1927 

I 

as would indicate an approval and adoption of that 
section by the inclusion by Congress of a large part 
of the Radio Act of 1927 in the Communications 

l 

Act of 1934. The language used by the Radio Com¬ 
mission in its reports to Congress in 1928 and 1929 
was simply a statement of what it believed to be 
the proper application of the Radio Act j in the 
public interest to the facts and the state of the 
radio art as they then existed. 

The legislative history of the Communications 
Act of 1934 definitely negatives appellant’s con¬ 
tention that Congress adopted the “construction” 

_ I 

placed upon applicable provisions of the Radio Act 
of 1927 by the language contained in the Radio 
Commission’s reports to Congress for the years 


1928 and 1929. | 

In the first place, the Federal Radio Compassion 
did not place a “construction” on the Radio Act 
of 1927 as contended by appellant, therefbre the 

i 

practical reenactment of the Radio Act of 1927 did 
not confirm a “construction” of an ambiguous 
statute. Chicago <& Alton Ry. Co. v. United States 
(1914), 49 Ct. of Cl. Rep. 463, aff’d 242 U. jS. 621; 
'National Lead Co. v. United States (1920), 252 
U. S. 140; New York, New Haven & Hartford R. R. 
v. Interstate Commerce Commission (190|>), 200 

I 

U. S. 361. In the second place, Congress included in 
the Communications Act Section 214, and Congress¬ 
man Rayburn, Chairman of the Committee! on In¬ 
terstate and Foreign Commerce of the Hpuse of 
Representatives, during his presentation lof the 
Communications Act to the House, said: 


“Section 214, relating to extension of lines, 
is based upon Section 1 (18-24) of thb Inter¬ 
state Commerce Act. * * * The section is de- 


i 

i 

i 

i 


i 
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signed to prevent useless duplication of facili¬ 
ties, with consequent higher charges upon the 
users of the services.” (Cong. Rec., June 2, 
1934, p. 10606.) 

Congress thus recognized specifically that use¬ 
less duplication of facilities brings “consequent 
higher charges” upon the public. The duplication 
of radio facilities is just as apt to bring “higher 
charges upon the users of the service” as the dupli¬ 
cation of wire or cable facilities. In either event 
the revenues of all competing carriers would be 
diluted, and in the case at bar it is not contradicted 
that the 150,000 kroner additional revenue which 
W’ould go to the Norwegian Government under the 
proposed Mackay contract would necessarily come 
from the pockets of the American carriers. 

Clearly the purpose of Congress in 1934 was to 
put the same bridle upon wasteful and unnecessary 
duplication of facilities in the telegraph field which 
in 1920 it had put upon similar competition in the 
transportation field. Congress could have had no 
other object than to accomplish this purpose in 
writing into the Communications Act the language 
it took from Section 1 (18-24) of the Interstate 
Commerce Act. This purpose has been set forth 
in Detroit & M. Ry. Co. v. Boyne City, G. & A . R. 
Co., 286 Fed. 540, 545, as follows: 

“It is certain that the purpose actuating 
Congress in adding to the Interstate Commerce 
Act” (Section 1 (18) and related sections of 
the Act “was, as was pointed out by Interstate 
Commerce Commissioner Clark while speak¬ 
ing before the Committee on Interstate and 
Foreign Commerce of the House of Representa¬ 
tives, when such committee was considering 
the enactment of” Section 1 (18) and other 
amendments to the Act “and shortly before 
such enactment ‘to prevent the building of 
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duplicate lines of railroad because of keen 

rivalry of certain financial interests, or when 

the railroads so built will not serve the present 
■ ■■ ■■ | 1 — 

or future convenience and necessity, and will 

simply depend for traffic upon that which they 

can get away from railroads already built, 

adding to the total burden of maintenance, 

capital returns, etc., which the public must 

pay.’ ” (Underscoring supplied.) | 

- ! 

In the case of Texas <& P. Ry. Co. v. Gulf , C. & S. 
F. Ry. Co., (1926) 270 U. S. 266, the plaintiff 
railway company brought suit in a Federal Dis¬ 
trict Court to enjoin the defendant railway com¬ 
pany from building an extension of less than four 
miles from its main line. The plaintiff sdught the 
injunction on the ground that defendant had not 
filed an application for a certificate of public con¬ 
venience and necessity and that none had been 
granted by the Interstate Commerce Commission. 
The Supreme Court reversed the District Court’s 
denial of the injunction, stating (p. 277) :j 

j 

“By that measure (Transportation Act of 
1920), Congress undertook to develop and 
maintain, for the people of the United States, 
an adequate railway system. It recognized 

that preservation of the earning capacity, and 
conservation of the financial resources, of indi¬ 
vidual carriers is a matter of national concern; 

that the property employed must be permitted 
to earn a reasonable return; that the building 
of unnecessary lines involves a waste of re¬ 
sources and that the burden of this Waste may 
fall upon the public; that competition between 

carriers may result in harm to the public as 
well as in benefit; and that when a, railroad 
inflicts injury upon its rival, it mfry be the 
public which ultimately bears the loss. See 
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Railroad Commission v. Chicago, Burlington 
& Quincy R. R. Co., 42 S. Ct. 232, 257 U. S. 
563, 66 L. Ed. 371, 22 A. L. K. 1086; The New 
England Divisions Case, 43 S. Ct. 270, 261 
U. S. 184, 67 L. Ed. 605; The Chicago Junction 
Case, 44 S. Ct. 317, 264 U. S. 258, 68 L. 
Ed. 667; Railroad Commission v. Southern 
Pacific Co., 44 & Ct. 376, 264 U. S. 331, 68 
L. Ed. 713. The Act sought, among other 

things, to avert such losses. ” (Underscoring 

supplied.) 

Sharfman in Volume III-A of his recent work, 
The Interstate Commerce Commission, has well 
summarized the controlling factors that are 
weighed by the Interstate Commerce Commission 
where new construction or extensions will have an 
effect upon competition. He says (p. 355) : 

“But even when profitable operation is rea¬ 
sonably assured, there still remains the ques¬ 
tion as to the probable effect of the proposed 
extension or new construction upon competi¬ 
tive relationships. In considering the require¬ 
ments of convenience and necessity, the deter¬ 
mination of the public need for the new facili¬ 
ties is influenced by the adequacy of the exist¬ 
ing lines and by the degree to which traffic is 
likely to be diverted from them. The objective 
is to avoid economic waste and to safeguard the 
financial interests of the carriers already in the 
field. * * * Accordingly the Commission has 

denied construction applications where exist¬ 
ing services were deemed reasonably adequate, 
where needless duplication of facilities would 

i ■ ——i — i ' ■ — ■ — ■ — ——» 

result, and where the traffic relied upon would 
be secured largely at the expense of other 
roads.” (Underscoring supplied.) 

In view of appellant’s contention that Section 
214 applies only to wire lines and cables and not 
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to radio circuits, and in view of the fact that if 
appellant’s contention should be upheld, Section 
214 would be inconsistent with the whole tenor of 
the Act, because the standard of regulation of 
wires and cables on the one hand would be i differ- 

I 

ent from the standard of regulation of radio ion the 
other hand, it is necessary to refer to the legisla¬ 
tive history of the section to determine the jintent 
of Congress.* 

In the form in which the bill which later became 

l 

the Communications Act of 1934 was introduced, 
Section 214 read: 


“No carrier shall undertake the extension of 
its line or circuits or the construction of a 
new line or circuit or shall acquire or operate 
any line or circuit or extension thereof, or 
shall engage in transmission over or by means 
of such additional or extended line or circuit, 
unless and until there shall first have been 


obtained from the Commission a certificate that 


the present or future public convenience and 
necessity require or will require the construc¬ 
tion, or operation, or construction and opera¬ 
tion, of such additional or extended line or 


circuit.” 
2nd Sess.) 


(H. R. 8301; S. 2910, 73rd 


Cong. 


The word “circuit” was stricken from the section 
after objection by Mr. Gifford, President Of the 
American Telephone and Telegraph Company, who 
testified that the Telephone Company was “con¬ 
stantly setting up circuits and taking them down” 
without the construction of additional facilities, 
and in answer to a question by Representative 
Pettengill: “Would it be correct to say every time 

I 

♦Reference is made to the hearings held by the Committee on 
Interstate and Foreign Commerce of the House of Representa¬ 
tives on the Communications Act, because a significant chajnge was 
made in the bill, which is explained by the testimony at these 
hearings. (Securities & Exchange Commission v. Robert Collier, 
Inc., (1935) 76 F. (2) 939, at 941.) | 


i 

I 

i 


i 
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a connection is made that it establishes a new 
circuit, every time you call up somebody?” Mr. 
Gifford replied in the affirmative.* 

Mr. Sarnoff, President of the Radio Corporation 
of America, testified: 

“The practical authority of the new com¬ 
mission will not be lessened if, in Section 
214, you substitute for the words Tines or 
circuits’ the words ‘pole lines over new rights- 
of-way’. While this would not cover new radio 
stations, no new law is necessary on this point, 
as under both House and Senate bills a con¬ 
struction permit is first required from the com¬ 
mission before any new radio station can be 
erected.”** 

As applied by the Federal Communications Com¬ 
mission, the Act is consistent and harmonious and 
confers upon the Commission equal power of regu¬ 
lation over all carriers engaged in the telegraph 
business, whether by radio or by wires and cables. 
Under the Act as thus applied, the Commission can 
carry out the mission given it by Congress and put 
into effect the policy established by Congress that 
there shall be made available, so far as possible, a 
rapid, efficient radio communication service, with 
adequate facilities at reasonable charges, and that 
useless and wasteful duplication of facilities, with 
consequent higher charges upon the users of the 
service, must not be permitted. 

Moreover, a like requirement as to “public con¬ 
venience, interest or necessity” is specifically writ¬ 
ten into the license Sections, 301, 303 and 309(a), 
which apply in terms to radio stations and to “all 
the channels of interstate and foreign radio trans- 

♦Proceedings before the House Committee on Interstate and 
Foreign Commerce on H. R. 8301, May 10, 1934, p. 169. 

♦♦Proceedings before the House Committee on Interstate and 
Foreign Commerce on H. R. 8301, May 16, 1934, p. 294. 
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mission”. It is to be observed that what appellant 
seeks is a modification of its radio licenses, j 
In determining the question of “public interest, 
convenience and necessity” consideration should be 
given to whether adequate facilities already exist 
to supply the needs of the public and also tio the 
effect upon the existing facilities of granting the 

l 

applications sought, although the new mean$ pro¬ 
posed differ in kind from the existing meaiis by 
which the service is carried on. 

Abbott v. Public Utilities Commission , 
48 R. I. 196 (1927); j 

Monongahela West Penn Public Service 
Co. v. State Railroad Commission of 
West Virginia, 139 S. E. 744 (W. Va. 
1927); I 

State ex rel. B.. & M. Auto Freight po. v. 
Department of Public Works, 214 Pac. 
164 (Washington 1923); 

John Joseph Norton Common Carrier 
Application, 1 ICC—MCC 114 (1936); 

i 

Benedict Lines Incorporated. Extension 
of Operations, 3 ICC—MCC 187 (Dec. 
15, 1937). 

In the Abbott case (48 R. I. 196) a certificate of 
public convenience and necessity was sought io op¬ 
erate an automobile service for carrying passengers 
between certain points. The application whs op¬ 
posed by the New Haven Railroad and a street car 
company, both of which operated passenger services 
between the same points. In denying the applica¬ 
tion the Court, l.c. 198, said: 

“They (the Commission) are justified ih con¬ 
sidering the existing means of transportation 
as to its substantial character and its prpbable 
permanence, also the investments of capital 
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made by the owners of such existing means, 
the nature of the service that is being rendered, 
and, if such service is adequate, what will be 
the probable effect of admitting competi¬ 
tion into a field now adequately served, and 
what effect such competition will probably have 
upon the receipts of existing lines of trans¬ 
portation, and as to whether, in the face of 
further competition the adequacy of the exist¬ 
ing service will be continued.” 

The Monongahela case (139 S. E. 744), involved 
the application of an automobile company to estab¬ 
lish passenger service between Clarksburg and Wes¬ 
ton, W. Va. and it sought a certificate that the pro¬ 
posed service was “necessary or convenient for the 
public”. The application was opposed by an elec¬ 
tric railway company and by the B. & O. Railroad, 
both of which operated trains and as well bus sub¬ 
sidiaries and both these desired that their bus sub¬ 
sidiaries should render the service the applicant 
proposed. The application was granted by the 
Commission but the decision was overruled by the 
Lower Court. On appeal to the Supreme Court of 
West Virginia that Court sustained the denial of 
the application and said, l.c. 748: 

“It (the Record) fails to establish as an 
evidential fact that the existing carriers do not 
serve the general public adequately. It there¬ 
fore does not justify the granting of a certifi¬ 
cate of convenience between Clarksburg and 
Weston and the cancellation of the certificate 
by the Circuit Court was proper.” 

The B. & M. Auto Freight case (214 Pac. 164) 
involved rival applications, each desiring a certifi¬ 
cate of “public convenience and necessity” to estab¬ 
lish a bus service for freight between Olympia and 
Shelton, Washington. A water carrier, the services 
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of which the proposed bus lines would parallel, 
opposed one application but not the other. Indica¬ 
tions were that the interests operating the water 

l 

service were behind the bus application which was 
not opposed. The application favored by the exist¬ 
ing water carrier was granted. On appeal the 
order of the Commission was affirmed by the 
Supreme Court of Washington, the Court saying, 
l.c. 165: ! 

"If the application had been granted tp the 
B. & M. Co. the effect probably would have 
been to eliminate the boat service and there¬ 
fore deprive about ninety families of trans¬ 
portation facilities since these could ndt be 
served by the Auto Freight Co. The granting 
of the certificate to the Shelton-Olympia Trans¬ 
fer Co. to operate between Shelton and 
Olympia does not have the effect to destroy 
the boat service.” i 


i 

In the John Joseph Norton case (1 ICC-MCC 
114) an application for a certificate of public con¬ 
venience and necessity was denied. The applicant 
sought authorization to operate motor vehicles to 
carry commodities between Boston, Massachusetts 
and vicinity and points in New York, New Jersey 
and Pennsylvania. I 

The railroads of New England, the Railway! Ex¬ 
press Agency and the Eastern Motor Freight 
Bureau opposed. j 

Denying the application the Division, adopting 
the Examiner’s statement, said, l.c. 115, 116: 


"Where a certificate is sought to engage in 
the transportation of commodities generally 
and to serve a public already served by rail¬ 
road, express and motor carriers, the burden 
is upon applicant to show that the latter are 
not rendering a type or character of service 
which satisfies the public need and con¬ 
venience, and that the proposed sendee wpuld 
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tend to correct or substantially improve that 
condition. No such showing has been made by 
applicant herein.” 

In the Benedict Lines Incorporated case (3 ICC- 
MCC 187), decided December 15, 1937, the appli¬ 
cant sought a certificate for public convenience and 
necessity to operate motor vehicles to carry com¬ 
modities generally between Parkersburg and 
Clarksburg, West Virginia. The application was 
denied. 

Central Freight Association rail carriers opposed 
the application. 

The recommended report of the joint board, 
which was not excepted to and became the decision 
of the Commission, said, l.c. 189: 

“No testimony was offered by competing 
truck lines but considerable evidence was pre¬ 
sented by the Baltimore & Ohio R.R. Co. and 
Rail Express Agency Inc., showing the exist¬ 
ence of adequate rail and express service be¬ 
tween Columbus, Parkersburg and Clarks¬ 
burg.” 

1 Therefore the report concluded: 

“While the record shows that the proposed 
operation facilitates through movement of 
freight over applicant’s line and reduces the 
transportation time by truck, we are not per¬ 
suaded that present available rail and express 
service is not adequate for shippers’ needs.” 

In a most recent case, decided December 6, 1937, 

Great Western Broadcasting Association 
v. Federal Communications Commission, 
Vol. LXVI, The Washington Law Re¬ 
porter, p. 4. 
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This Court expressed similar views when it said: 

“* * * we are by no means in agreement! with 
the contention frequently urged upon us that 
evidence showing economic injury to an exist¬ 
ing station through the establishment pf an 
additional station is too vague and uncertain 
a subject to furnish proper grounds of contest. 

* * * In any case where it is shown that the 
effect of granting a new license will be to de¬ 
feat the ability of the old licensee to carry on 
in the public interest, the application should 
be denied unless there are overweening reasons 
of a public nature for granting it.” 

I 

• ' . I 

The Recommenda- There is no basis for ajppel- 
tions of the FCC lant’s contention (gppel- 

to Congress lant’s brief, page 9) th^t the 

failure of Congress to enact 
into law the recommendations submitted to it by 
the Communications Commission precluded the 
Commission from denying the applications of Mac- 
kay involved in this appeal. The Communica- 

I 

tions Commission submitted two recommendations, 
which are quoted in the appendices to the appel¬ 
lant’s brief (Appendices 2 and 3, pp. 79, 91).! The 
recommendation quoted in Appendix 2 was that 

i 

the Commission be authorized to permit the| con¬ 
solidation or merger of competing companies en¬ 
gaged in telegraphy, whether by radio, cable or 
wire. This recommendation was based upon legisla¬ 
tion permitting similar mergers of telephone com¬ 
panies* and its purpose was to permit, subject to 
the approval of the Communications Commission, 
the kind of a merger of cable and wire companies 
with radio companies which has taken place in 
Great Britain and is known as Cable and Wireless, 
Limited. The purpose of the recommendation 

i 

■ — ■■ i 

♦Graham Act, Act of June 10, 1921, c. 20; 42 Stat. 27, now 
Sec. 221(a) of the Communications Act of 1934. 

i 

i 
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was to permit the Communications Commission to 
authorize the merger of competitors already in the 
field—not to authorize the Commission to deal with 
proposed new circuits. It has no application to 
the case at bar. 

Paragraph numbered 8 on page 89 of appellant’s 
brief does, however, convincingly demonstrate the 
clear conception which the Commission has of the 
problems of American companies in competition 
in the international field, and does give gratifying 
recognition of the preeminence of the United States 
in radio communication with other parts of the 
world—the preeminence brought about largely by 
the faith, industry and expenditures of the Radio 
Corporation of America in the development of the 
radio art, while the International System was wait¬ 
ing for others to develop the use of short waves. 

The recommendation reproduced in the appendix 
to appellant’s brief was not for the purpose of 
securing authority for the regulation of the 
“foreign transmission of messages,” for the Com¬ 
mission said (Appellant’s Brief, p. 90) : 

“While the Commission recognizes the dif¬ 
ficulty of regulating rates and services for the 
foreign transmission of messages, we believe 
the Communications Act gives the Commis¬ 
sion ample authority in that regard”. 

With that statement by the Commission of its own 
authority, there can be no valid dispute. 

The recommendation of the Commission set forth 
in Appendix 3 of appellant’s brief is largely a re¬ 
quest for the restatement of the power which the 
Commission itself recognized that it already had, 
as is shown by the statement quoted in the pre¬ 
ceding paragraph. To this request of the Commis¬ 
sion for legislation amplifying the statement of 
its powers, the Commission coupled a recommenda- 


— 


-- 


— y-?>. - : 
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tion that legislation be enacted enlarging the Com¬ 
mission’s powers to obtain information concerning, 
and to give consideration to, actions by foreign 
affiliates of American communications companies 
(or by communication companies themselves) de¬ 
signed to give inducements in connection with ob¬ 
taining traffic from, or contracts with, forbign tele¬ 
graph administrations or companies. There is 
some doubt as to whether the Commissioii has this 
authority under the present Act, over others than 
the carriers themselves, although there seems to be 
no doubt concerning the authority of Commission 
over such actions of the carriers themselves, 
whether taking place here or abroad. As stated by 
the Commission as one of the reasons for its recom¬ 
mendation : ! 


i 

i 


“Some American communication companies 
are affiliated with manufacturing companies in 
the United States or abroad, and with oper¬ 
ating companies abroad. It is thu^ at least 
theoretically possible for a contract j made by 
a carrier subject to the Act to be fair on its 
face and yet have been induced by actions 
taken or terms made by American or foreign 
companies not subject to the Act, TVhich are 
detrimental to American interests.! For in¬ 
stance, an affiliated manufacturing company 
might give equipment free of charge, if the 
communication company were to receive the 
right to open a circuit. The Commission’s jur¬ 
isdiction to examine into all the phajses of the 
transaction, therefore, must necessarily extend 
to persons not subject to its jurisdiction” (Ap¬ 
pellant’s Brief, p. 93). 

i 

An instance of the affiliation of American tele- 
graph carriers with manufacturing Companies 
abroad is the International System itself! Accord- 

i 

ing to its Annual Report for 1934, the investments 


i 


i 
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of the International Telephone and Telegraph Cor¬ 
poration (top holding company of the Interna¬ 
tional System companies) are divided among the 
various countries as follows: 



Percentage 


Percentage 


of Total 


of Total 

Argentina .... 

.. .26.74% 

France . 

.... 2.27% 

United States . 

...22.13% 

Sweden. 

_ 1.83% 

Spain. 

...15.87% 

Brazil . 

.... 1.45% 

Chile . 

... 4.95% 

Hungary. 

.... 1.37% 

Mexico . 

... 4.81% 

China . 

.... 1.15% 

England . 

... 4.17% 

Japan . 

.88% 

Germany. 

... 3.37% 

Peru . 

.80% 

Cuba . 

... 3.16% 

Puerto Rico .. 

.68% 

Rumania. 

... 2.78% 

Belgium . 

.42% 


Other Countries ... 1.17% 


According to a footnote, the investments in the 
United States includes the cable companies of the 
International System* (R., pp. 1183, 1204). 

The fact that Congress did not enact legislation 
pursuant to the recommendation of the Commis¬ 
sion is not a ground for the reversal of the Com¬ 
mission’s decision involved in this appeal. 

Decision of Commis- Appellant alleges that four 
sion Not “Arbitrary findings of fact and seven 
or Capricious” omissions from findings of 

fact by the Commission con¬ 
stituted “arbitrary or capricious” action. The 
question as to whether or not a finding or omis¬ 
sion from findings is arbitrary or capricious is a 
mixed question of fact and law. In the preceding 
section we have discussed the facts and will not 
repeat that discussion here. 

The Supreme Court, in construing the Federal 
Communications Act, has defined fully the nature 
of an arbitrary or capricious finding. It has said 

*93% of the assets of the Radio Corporation of America and 
its subsidiaries are invested in the United States (R., p. 917). 
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that "A finding without substantial evidence to sup¬ 
port it—an arbitrary or capricious finding—does 
violence to the law.” ( Federal Radio Commission 
v. Nelson Brothers Bond and Mortgage Company, 
289 U. S. 266, 277). This statement of what con¬ 
stitutes an arbitrary and capricious finding is in 
conformance with the earlier leading case |on the 
subject, in which the Supreme Court says:! 


“In determining these mixed questions of 
law and fact, the Court confines itself to the 
ultimate question as to whether the Commis¬ 
sion acted within its power. It will nqt con¬ 
sider the expediency or wisdom of the! order, 
or whether, on like testimony, it would have 
made a similar ruling.” Interstate Cortimerce 
Commission v. Union Pacific Railroad, 222 
U. S. 541, 547. ; 


We submit that judicial review of the record 
will disclose no support for appellant’s contentions 
that the action of the Commission was in any par¬ 
ticular arbitrary or capricious. The Communica¬ 
tions Commission has not failed to give fu^l con¬ 
sideration and the weight to which it was entitled 
to all of the evidence in the record. 


There Was No The Commission did not hse an 

i 

Discrimination “evil eye” in reaching its deci¬ 
sion, and the Yick Wo and Soon 
Bing cases, cited by appellant* are entirely inappli¬ 
cable. There was no discrimination here. There 
can be no serious challenge of the fact that iij 1920, 
when the RCA circuit to Norway was established, 
any American carrier engaged in telegraphy was 
free to establish telegraph service in competition 
with other telegraph services already in existence. 

It is a far cry from 1920 to 1935. In 1920 the 
cable rate for telegrams between the United States 
and Norway was 35 cents a word. RCA offered 

i 

♦Appellant’s brief, page 71 . 


i 

I 

1 

1 

1 

1 
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service at 24 cents a word. In 1920 the volume of 
telegraph traffic between the two countries, and the 
volume of exports and imports, was very much 
greater than in 1935. In 1920 Congress had not 
applied to the communications field the doctrine 
that a certificate of public interest, convenience or 
necessity must be obtained by any carrier before it 
extends its services or creates new services, whether 
by wire, cable or radio. 

The contract between RCA and Norway became 
effective in 1920. At that time there was no govern¬ 
ment agency to which it should have been submitted 
for scrutiny before it went into effect. When the 
time shall come when the RCAC-Norway contract 
will expire, if RCAC shall be so fortunate as to 
secure a renewal of its contract in competition with 
Mackay, and perhaps others, the renewal contract 
will be subject to scrutiny by the Commission, and 
if there is any doubt in the mind of the Commission 
that the contract is proper or the service in the pub¬ 
lic interest, RCAC’s application for renewal of its 
licenses to communicate with Oslo will be set for 
hearing, just as were Mackay’s applications. 

Public Interest, Convenience, or 

Necessity 

Appellant contends that the public interest, con¬ 
venience, or necessity clause of the Federal Com¬ 
munications Act compels the Commission to permit 
the establishment of an additional direct telegraph 

service by radio between the United States and 

| 

foreign points where there is only one such service 
at the present time. Appellant contends that 
where there is only one direct telegraph service 
by radio, there is a monopoly of telegraph service 
by radio. Appellant contends that the Communi- 



I 

I 
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l 

cations Act compels the Communications Commis¬ 
sion to permit competition between telegraph car¬ 
riers by radio, regardless of whether thejre exists 

competition between telegraph carriers by radio 

> | 

and telegraph carriers by cable, and regardless of 
the adequacy of existing facilities and service, the 
reasonableness of existing rates or the availability 
of a traffic volume sufficient to support the pro¬ 
posed new circuit. Appellant’s plea is for competi¬ 
tion by carriers rendering a telegraph service by 
radio, for the sake of competition and regardless 

I 

of all other factors. i 

The discussion of these contentions of appellant 
may require some reference to facts already dis¬ 
cussed, but we shall endeavor to avoid unnecessary 
repetition. j 

Appellant bases its contentions in thi$ regard 
upon 

(a) The interpretations of the term “public 
interest” as used in the Federal Trade Com- 

i 

mission Act; j 

■ 

(b) The reference to the Sherman Apti-trust 

Act included in Sec. 313 of the Communica¬ 
tions Act; and j 

(c) The Consent Decree in the case of United 

i 

States v. RCA, et ah j 

! 

i 

Before discussing these contentions of appellant, 
it is .helpful to consider the meaning of the phrase 
“public interest, convenience, or necessity”, as used 
in the Federal Radio Act. This phrase Was dis¬ 
cussed by the Supreme Court in Federal Radio 
Commission v. Nelson Bros. Bond & Mortgage Co., 
289 U. S. 266. The Court said (p. 285) : 


i 


i 

i 

i 



70 


“In granting licenses, the Commission is re¬ 
quired to act ‘as public convenience, interest, 
or necessity requires’. This criterion is not to 
be interpreted as setting up a standard so in¬ 
definite as to confer an unlimited power. Com¬ 
pare New York Central Securities Cory. v. 
United States, 287 U. S. 12. * * *” 

In the Securities Corporation case referred to, 
the standard of “public interest” found in Section 
5(2) of the Interstate Commerce Act was discussed. 
These two cases make clear the similarity of the 
standards established in the Radio Act and the In¬ 
terstate Commerce Act. The Court said (p. 24) : 

“Appellant insists that the delegation of 
authority to the Commission is invalid be¬ 
cause the stated criterion is uncertain. That 
criterion is the ‘public interest’. It is a mis¬ 
taken assumption that this is a mere general 
reference to public welfare without any 
standard to guide determinations. The pur¬ 
pose of the Act, the requirements it imposes, 
and the context of the provision in question 
show the contrary. . . . The provisions now 
before us were among the additions made by 
Transportation Act, 1920, and the term ‘public 
interest’ as thus used is not a concept without 
ascertainable criteria, but has direct relation 
to adequacy of transportation service, to its 
essential conditions of economy and efficiency, 
and to appropriate provision and best use of 
transportation facilities, questions to which 
1 the Interstate Commerce Commission has con¬ 
stantly addressed itself in the exercise of the 
authority conferred. So far as constitutional 
delegation of authority is concerned, the ques¬ 
tion is not essentially different from that 
which is raised by provisions with respect to 
reasonableness of rates, to discrimination, and 
to the issue of certificates of public convenience 
and necessity.” 
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The fact that during the discussion of the public 
interest, convenience, or necessity” clause of the 
Radio Act, the Supreme Court referred to the 
Securities Corporation case, is significant because 
the issue before the Court in the Securities Corpo¬ 
ration case was the “public interest” clause found 
in Section 5(2) of the Interstate Commence Act. 
This establishes the similarity of the meaning of 
“public interest” clause in the Radio Act jof 1927 
and in the Interstate Commerce Act, and supports 
our contention that Congress used the phrase “pub¬ 
lic interest, convenience, or necessity” in the same 
sense and with the same meaning in the Communi¬ 
cations Act, in Title 3 (which was based upon the 
Radio Act of 1927) and in Section 214 (which was 
based upon the Interstate Commerce Act). The 
criterion in the determination of “public interest” 
is similar to the criterion in determining “public 

I 

convenience and necessity.” 

The phrase “public convenience, interest, or 
necessity” appears in the Communications Act of 
1934 in Sections 303, 307(a), 307(b), and 319(a). 
A practically similar phrase appears in Section 
303(f). The phrase “public interest, convenience, 
or necessity” appears in Section 309(a). 

The phrase “public interest, convenience, and 
necessity” appears in Section 312(b). j 

The phrase “public interest” appears in Sec- 
tions 201(a), 215(a), 220(b), 221, 303(g), &10(b), 
325(c), 412, and 606. j 

The phrase “public convenience and necessity” 
appears in Sections 214(a), 214(c), and 21^L(d). 

It seems apparent, particularly in view! of the 
reference in the Nelson case to the Securities Cor¬ 
poration case, that Congress used the various 
phrases quoted throughout the Act in tile same 
sense and with the same connotation. ! 
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(a) Under the The purpose, nature, and scope of 
Federal Trade the Federal Trade Commission 
Commission Act Act and the Communications Act 

are so fundamentally different, 
and the powers vested by these Acts in the Federal 
Trade Commission and in the Communications 
Commission are so different, that a decision con¬ 
cerning either Act is of little help in determining 
the meaning of the other. 

In the Federal Trade Commission Act the only 
provision even remotely similar to the “public in¬ 
terest” provision of the Communications Act is 
contained in Section 5 of the Act (Title 15, 
U. S. C. A., Section 45). This provision is to the 
effect that “whenever the Commission shall have 
reason to believe that any * * * person * * * is 
using any unfair competition in commerce, and if 
it shall appear to the Commission that a proceed¬ 
ing by it in respect thereof would be to the interest 
of the public, it shall issue * * * a complaint * * *.” 

The determination by the Federal Trade Com¬ 
mission that there is sufficient evidence that there 
has been employed an “unfair method of competi¬ 
tion” to cause the Federal Trade Commission “in 
the interest of the public” to issue a complaint, is 
certainly not comparable with the action of the 
Communications Commission in issuing a certifi¬ 
cate of “convenience and necessity” or its equiva¬ 
lent action in issuing a license or construction per¬ 
mit where “public convenience, interest, or neces¬ 
sity” would be served thereby. In the case of the 
Federal Trade Commission it is the beginning of 
an investigation where the Commission acts as the 
“primary fact finding body”, Curtis Publishing Co. 
v. Federal Trade Commission, 270 Fed. 8S1; Cham¬ 
ber of Commerce v. Federal Trade Commission, 280 
Fed. 45, in order that the Court may apply the legal 
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standard and determine what shall be construed as 
an "unfair method of competition”, American To¬ 
bacco Co. v. Federal Trade Commission, 9 F. (2d) 
570; Federal Trade Commission v. Curtis Publish¬ 
ing Co. (1923), 260 U. S. 568, affirming 270 Fed. 
881. In the case of the Communications Commis¬ 
sion it is the exercise of an expert judgment in 
applying the legislative standard established by 
Congress. 

The Federal Trade Commission is, of course, an 
administrative body and, like the Federal Com¬ 
munications Commission, its findings of fact will 
be conclusive if supported by the evidence. That is 
about the only similarity between the two. i 

The Federal Trade Commission deals with those 
engaged in the character of commerce where com¬ 
petition is the only safeguard of the pubiie. It 
can only order those under its jurisdiction to 
"cease and desist” from unfair trade practices. 

The Communications Commission has wide regu¬ 
latory powers over telegraph common carriers, pub¬ 
lic utilities, the rates, services and licenses of which 
are subject to regulation. It can, as public interest 
requires, grant or refuse licenses, approve or dis¬ 
approve rates, permit or deny extensions and new 
services, assess penalties, and exercise numerous 
other powers unknown to the Federal Trade Com¬ 
mission. 

The powers of the Communications Commission 
and of the Interstate Commerce Commission in 

I 

their respective fields are closely akin to each other, 
but far different from those of the Federal Trade 

I 

Commission. 

I 

As shown by the decision of the Circuit Court of 
Appeals and by the decision of the Supreme Court 
in Curtis Publishing Co. v. Federal Trade Commis¬ 
sion, 270 Fed. 881, affirmed 260 U. S. 568, there are 
many procedural differences with reference to pro- 

i 

I 

i 

i 

l 

I 


i • " 


i 


74 


ceedings within the Commission, actions by the 
Commission, and appeals from the Commission, 
including the scope of the review by the court. To 
these we deem it unnecessary to refer in this Court. 

(b) Under Appellant’s contention based on 
Section 313 Section 313 of the Communications 
1 Act and the reference therein to the 

Sherman Anti-Trust Act is not supported, either 
by fact or law, because 

(1) Appellant’s construction of Section 313 
is incorrect; 

(2) The Communications Act construed as 
a whole shows that Congress established the 
policy that additional facilities should be au¬ 
thorized or licensed only if public interest, 
convenience or necessity would be thereby 
served; 

(3) There is keen competition at this time, 
ample facilities, adequate service, and reason¬ 
able rates, and competition by the proposed 
circuit would be destructive and not in the 
public interest; 

(4) Congress has expressly provided com¬ 
petition between radio and cables in the public 
interest, and establishment of the proposed cir¬ 
cuit would lessen that competition; 

(5) RCA does not have a monopoly, but the 
establishment of the proposed Mackay circuit 
would tend toward enabling the International 
System to secure a monopoly. 

(i) 

Section 313 was obviously intended by Congress 
as a guide to the courts in applying the provisions 
of the various Anti-Trust Acts to 
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I 

I 


“the manufacture and sale of and to trade in 
radio apparatus and devices entering into or 
affecting interstate or foreign commerce and 
to interstate or foreign radio communications.” 


The first sentence must be construed with the 
remainder of the Section, and the entire Section 
must be construed in relation to Section 311 of 
the Act, which is based upon Section 313. j 
Section 313 provides that a court which may find 
any licensee of the Communications Commission 
guilty of the violation of any of the Anti-Trust Acts, 

“in addition to the penalties imposed by said 
laws, may adjudge, order, and/or decree that 
the license of such licensee shall * * * be re¬ 
voked * * *” (Section 313). j 






The last sentence of Section 313, which confers 
this power upon the courts, would be meaningless 
without the first sentence of the Section, an<i would 
have to be rewritten to include the sense of the first 
sentence in order to be intelligible and to ! consti¬ 
tute a valid grant of power to the courts. The fact 

i 

that Congress used two sentences instead of one 
sentence to make clear the extent of the jurisdiction 
of the court and the power of the court in exercis¬ 
ing that jurisdiction, is certainly not an ! indica¬ 
tion that the first sentence of the Section is to be 
read out of its context or that it was intended by 

I 

Congress to be a direction to the Commission to 
consider the fostering of additional competition as 
the chief purpose of its existence, regardless of 
whether such additional competition would serve 
the public interest. 

Section 311 specifies the power of the Commis¬ 
sion in the event that any licensee has been ad¬ 
judged guilty by a Federal Court of violation of 
any of the Anti-Trust Acts. It is clear that the 

i 

jurisdiction of the Commission under Sections 313 
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and 311 of the Communications Act does not begin 
until after the court has adjudged a licensee guilty. 
Appellant’s contention thfct Section 313 should 
have been a guide to the Commission in the Oslo 
application and required that the Commission grant 
the Oslo application is utterly unsupported by a 
construction of the provision of the Act relied upon. 

Appellant’s contention with reference to Section 
313 is completely negatived, and our contention 
with respect to Section 313 and Section 311 is com¬ 
pletely borne out by the brief on behalf of the 
Federal Radio Commission filed in this Court in 
cause No. 5446, The Journal Company, a Corpora¬ 
tion, Appellant, v. Federal Radio Commission, Ap¬ 
pellee, October Term, 1931.* What the Radio Com¬ 
mission said there constitutes a construction of Sec¬ 
tions 13 and 15 of the Radio Act of 1927 which was 
approved by Congress by the inclusion of substan¬ 
tially the same w^ords as Sections 311 and 313 of 
the Communications Act of 1934. In this brief the 
Radio Commission presented its views concerning 
Section 13 of the Federal Radio Act (incorporated, 
with minor changes not here material, as Section 
311 of the Communications Act) and Section 15 
of the Radio Act (incorporated without change as 
Section 313 of the Communications Act). The 
Commission says, at page 11: 

“Section 15 is in terms applicable to mono¬ 
polistic practices in radio apparatus and de¬ 
vices affecting interstate or foreign commerce 
‘and to interstate or foreign radio communi¬ 
cation,’ while the much more restricted lan- 
' guage of Section 13 is applicable to radio com¬ 
munication alone. Moreover, these sections 
serve entirely different purposes. Section 15 
makes all laws of the United States relating 
to ‘unlawful restraints and monopolies and to 
combinations, contracts, or agreements in re- 


♦Appeal later dismissed. 
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straint of trade’ applicable to both cominerce 
in radio apparatus and to radio communica¬ 
tion and establishes a rule of conduct for the 
courts. On the other hand, Section 13 Of the 
Act prescribes a rule of conduct for the Com¬ 
mission and places upon it a duty to be exer¬ 
cised only upon the happening of a specified 
contingency, namely: An adjudication by the 
courts of the sort described therein.” j 

I 

I 

This interpretation was approved by Congress 
when it enacted the Federal Communications Act 
of 1934. 

i 

The inclusion in Section 313 of reference to the 
Anti-Trust laws does not indicate the view of Con¬ 
gress that public interest, convenience, or necessity 
requires the establishment of more than one direct 
radiotelegraph service between the United States 

I 

and Norway or countries in the same relative posi¬ 
tion as Norway. Even if RCAC were violating the 
Sherman Anti-Trust Act in some respect, as iit is 
not, that fact would not compel the Communica¬ 
tions Commission to grant the applications of 

I 

Mackay here under consideration. These applica¬ 
tions must be determined upon their own merits 
and with due consideration of all the circumstances 
involved. In a leading case, the Interstate Com¬ 
merce Commission was affirmed by the Supreme 
Court, even when it had gone so far as to hold that 
if rates had been established by illegal agreements 
between the transportation carriers, it was still 
the duty of the Commission to approve those fates 
if the rates were proper and in the public interest. 
(Manufacturers Ry. Coet al. v. United States, 
et al. (1918), 246 U. S. 457). In the case atj bar 
there has been no illegal agreement, no conspiracy, 
and the reference to the Sherman Anti-Trust Act 
in the Communications Act is no basis for revers¬ 
ing the Commission. j 


i 

i 
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( 2 ) 

An examination of the Communications Act as 
a whole shows, beyond question, that Congress 
intended that the same standard of “public con¬ 
venience and necessity” or “convenience, interest, 
or necessity” be applied by the Commission in pass¬ 
ing upon applications of telegraph carriers, 
whether they are carriers by radio or carriers 
by wire or cable, to extend their lines or institute 
new services. Reading together Sections 214 a, 
301, 303 and 309(a) makes this clear. We have al¬ 
ready quoted (p. 53, supra) a statement by the 
Chairman of the Interstate and Foreign Commerce 
Committee that the Act was “designed to prevent 
useless duplication of facilities, with consequent 
higher charges upon users of the service”, and we 
have pointed out that this express purpose of Con¬ 
gress could not be carried out by the Commission 
unless the same rule is applied equally to tele¬ 
graph carriers, regardless of the means by which 
they render service. 

The internal evidence in the Act itself makes any 
other construction of the Act impossible. Section 
3(h) defines as a “common carrier” or “carrier” 
subject to the Act, “any person engaged as a com¬ 
mon carrier for hire, in interstate or foreign com¬ 
munications by wire or radio * * *.” No distinc¬ 
tion is made as to the means by which the carrier 
maintains service. 

The phrase “wire or radio communication” is 
used in the Act in Sections 1, 2(a), 201(a), 201(b), 
203(a), 215(a), 218, 406, 410(a), 412, 502, 503, 
602(b), 602(d), 604(c), 605, and 606(b). It is not 
conceivable that Congress should have linked wire 
and radio communications so often and still have 
intended that the Communications Commission 
should apply a different measuring stick to appli- 
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• I 

cations for authority to extend or increase facilities 
or service by radio and by wire. Titles II and III 

s 

are part of a single act and should be construed in 
pari materia as part of a single integrated act. 
Kohlsaat v. Murphy, 96 U. S. 154. j 

Appellant cites the case of Chesapeake & Ohio 
R. R. v. United States , 283 U. S. 35, in support of 
its position. An analysis of the case will demon¬ 
strate the fallacy of appellant’s contention. ! 

In the Chesapeake & Ohio case, there was an un- 

I 

questioned need for the construction of additional 
railroad mileage in order to give better service to 
the public than was available without such con- 

i 

struction. Three carriers sought authority tp con¬ 
struct the needed railroad mileage. The question 
before the court was whether the Interstate j Com¬ 
merce Commission had abused its discretion in 
denying to the Chesapeake & Ohio the authority to 
build the needed railroad and in granting a Certifi¬ 
cate of public convenience and necessity to the Nor¬ 
folk & Western and the Virginian to build por¬ 
tions of the needed road connecting with; each 
other. | 

It was admitted by all the parties that the con¬ 
struction of the proposed railroad was needed and 
would serve the public interest. The Chesapeake & 
Ohio itself sought to construct the road. It! made 
a showing before the Interstate Commerce Com¬ 
mission that the construction of the road would 
be in the public interest. When the Interstate 
Commerce Commission found that the construction 
of the road would be in the public interest but 
came to the conclusion that the construction sfiould 
be by the Virginian and the Norfolk & Western, it 
was a futile thing indeed for counsel for the (ihesa- 

i 

peake & Ohio to contend before the Supreme Court 

| 

that the action of the Interstate Commerce! Com- 

i 

l 

■ i 

i 

i 
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mission had been “upon a naked finding that com¬ 
petition between carriers and competitive service 
to shippers will result.” 

The court could not have failed to hold as it did 
hold, that there was a definite showing that public 
interest would be served by the construction of the 
proposed railroad; and that the Interstate Com¬ 
merce Commission had exercised a proper discre¬ 
tion in granting the certificate of convenience and 
necessity to the Chesapeake & Ohio’s competitors. 

The facts in the Chesapeake & Ohio case differ 
completely from the facts presented in the instant 
hearing. In support of Mackay’s pending applica¬ 
tion, there has been and can be no showing of 
public interest—no need for the proposed circuit— 
no possible benefit to the public. 

It is interesting to note that the court held in 
the Chesapeake & Ohio case (p. 42) that: 

“Undoubtedly the purpose of the provisions 
[the public convenience and necessity provi¬ 
sions of the Interstate Commerce Act] is to 
enable the Commission, in the interest of the 
public, to prevent improvident and unneces¬ 
sary expenditures for the construction and op- 

1 eration of lines not needed to insure adequate 
service.” 


( 3 ) 

We have discussed (pp. 27-36, supra) the facts 
which show that there is keen competition at this 
time, that there are ample facilities and adequate 
service and that the proposed Mackay circuit offers 
nothing in the public interest. We have also quoted 
testimony showing that any traffic which could be 
secured for the proposed circuit would be diverted 
from other carriers and that the total revenues of 
all American carriers would be reduced substanti¬ 
ally by the addition of the proposed Mackay circuit. 
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Under these facts we submit that there can be no 
conclusion other than that the proposed competi¬ 
tion would be destructive, and not in the public 
interest. I 

On page 13, supra , we called attention to the fact 
that no member of the public appeared in Support 
of Mackay’s application and that there has been 
no complaint from the public as to the service now 
available. 

i 

i 

The charge which the appellant makes, that the 
Commission has accomplished by indirection in the 
Oslo decision that which it could not accomplish 
through direction by the recommendation to Con- 

I 

gress that legislation be adopted, does not apply 
to the Commission’s decision here but would apply 

i 

to the decision if the licenses sought by the Inter¬ 
national System were granted. 

The purpose of Congress to maintain competition 
between cables and radio was clearly enunciated 
in Section 17 of the Radio Act of 1927, adhered to 
by Congress during consideration of S6 in 1930, 
and reaffirmed in Section 314 of the Comihunica- 
tions Act of 1934. 

In the Radio Act of 1927, Congress prohibited 
any person engaged in public service cable dr wire 
telegraphy from operating a radiotelegraph service 
if either the purpose or the effect of the radioj opera¬ 
tion would be to substantially lessen competition. 
Congress also prohibited any person engaged in 
public service radiotelegraphy from operating any 
cable or wire telegraph service where the effect 
would be to substantially lessen competition] This 
prohibition was carried forward in Section 314 of 
the Communications Act of 1934. j 

i 

i 

i 

i 
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In the meantime there was a strong plea to Con¬ 
gress in 1930 in connection with the consideration 
of S6 to permit a merger of carriers in the tele¬ 
graph field maintaining service by wire, cable and 
radio on the same terms and conditions as the law 
then permitted merger in the telephone field. The 
proposed merger legislation would have permitted 
the acquisition of radiotelegraph facilities by a 
competing system interested primarily in cables 
and wires. 

The hearings were extensive and the history of 
the growth of the cable and telegraph systems 
serving the United States was reviewed in detail. 

The refusal of Congress to pass the proposed 
merger legislation showed clearly the desire of 
Congress that cable and radio competition continue. 
The question was not simply the preservation of 
competition, but, specifically, of competition be¬ 
tween radio and cable, because Congress had under 
consideration at the time, as the reason for the re¬ 
quested merger legislation, the proposal to merge 
a cable and a radio system, which proposal did not 
include a second large cable system which would 
have remained as a competitor. 

Congress on three separate occasions has indi¬ 
cated its purpose to maintain independent tele¬ 
graph competition by radio against the cables. The 
insistence by the International System that having 
already a cable service to Norway it should in addi¬ 
tion have a radio service is clearly contrary to the 
intent of Congress. 

Refused permission to acquire a world-wide 
radiotelegraph system because Congress desired to 
preserve the independence of radio and competition 
between radio and cables, the International System 
has expanded into an international radio system 
the facilities and services acquired by The Mackay 





Companies from Federal Telegraph Company in 
1927. | 

The International System has succeeded in doing 
by indirection that which it was not able to do 
directly, viz., it has obtained a domestic, iharine, 
and international radiotelegraph system while con¬ 
tinuing to operate its extensive submarine cable and 
landline systems. 

i 

( 5 ) | 

It is a false distinction to seek to differentiate 

I 

between a carrier maintaining a public telegraph 
service by radio and a carrier maintaining a public 
telegraph service by cable. We have quotfed the 
testimony of appellant’s own witnesses to thi$ effect 
on page 21, supra. 

As we have pointed out, no carrier has a monop¬ 
oly simply because it maintains the only direct 
public service telegraph circuit by radio or public 
service telegraph circuit by cable between two 
points. There could not be the keen competition 
for traffic which the testimony shows does exist 
if the mere fact of a direct circuit constituted a 
“monopoly”. 

Appellant’s charge that RCAC is a monopoly 
would have no proper place in this appeal, even if 
the charge were true, which it is not. This is an 
appeal from a hearing by the FCC to determine 
whether or not it would serve public interest, con¬ 
venience, or necessity to grant Mackay’s applica¬ 
tions for a license to add Oslo, Norway as a point 

i 

of communication. The Commission properly 
found that it would not. The status of RCAC was 
not in question. If Mackay or any other member 
of the International System believes that RCAC is 
operating in violation of the law, it can secure the 
determination of that question by making a protest 
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against renewal of RCAC’s licenses and asking 
that its protest and RCAC’s applications for re¬ 
newal be set for hearing. 

Appellant urges the contention that a single 
direct radio circuit is a monopoly because it is 
direct and points out that the Mackay service from 
the United States to Norway is via Denmark and 
that the cable services from the United States to 
Norway are via London or Paris. Commercial 
Cable’s Vice President Goldhammer testified (p. 
32, supra, R. pp. 493, 505) that the fact that a cir¬ 
cuit was direct “sounds good, even if in reality it 
does not mean very much”. Mr. Goldhammer in¬ 
dicated that a direct circuit is a good “talking 
point” for solicitors for traffic. He testified “I do 
not know that either RCA or Mackay Radio are 
particularly faster than the cables. I think that 
the general run of user of services to Norway, or 
from Norway, would be satisfied with the service 
of something in the neighborhood of ten minutes, 
and I believe that the cables are perfectly able to 
do that, to give that service.” 

If there is a danger that any group or interest 
will obtain a virtual monopoly in handling tele¬ 
graph traffic between the United States and foreign 
countries, it is that such a monopoly will be ob¬ 
tained by the International System. As we have 
already seen, this System already receives approxi¬ 
mately half of the combined revenue of all Amer¬ 
ican companies from telegraph traffic between the 
United States and foreign countries. If tlie Inter¬ 
national System succeeds in securing the diversion 
to itself of any substantial portion of the relatively 
small amount of revenue (17.9% of the total) now 
received by RCAC, the latter will be hampered as 
a competitor (R., pp. 667, 726-7) and the “second 
largest international communications system in 
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the world”, as it was called by its head, [will be¬ 
come more and more dominant. 

i 

i 

I 

(c) The Consent Appellant lays great stress npon 
Decree the Consent Decree in the case 

of United States v. Radio Cor¬ 
poration of America, et al. In the Argument npon 
the Facts (p. 47, supra) we have pointed out 
that Mackay’s contract with Norway was agreed 
upon before the Consent Decree was entered, and 
that throughout their negotiations with [Norway 
the officers of Mackay knew that there was not, 
and never had been, any provision in the RCA- 
Norway contract which would have prevented, or 
which RCA could have claimed would have pre¬ 
vented, Norway from entering into a Contract 
with Mackay (or any other telegraph farrier) 
for the establishment of a radio circuit between the 

i 

United States and Norway. As counsel for Mackay 
knew in advance of the hearing before the Commis¬ 
sion, the contract between RCA and Norway was 
not mentioned in the pleadings or in the Consent 
Decree in the Government suit. 


The Department of Justice at no time contended 
that there should necessarily be more than one 
radio telegraph circuit between the Unite^ States 
and any foreign country. The Department of Jus¬ 
tice simply contended that there should bd no con¬ 
tract, and no interpretation of any contract provi¬ 
sion, between R.C.A. Communications, Inc. and any 
of its foreign correspondents which would legally 
preclude the foreign correspondent of R.C.A. Com¬ 
munications, Inc. from establishing a duplicate cir¬ 
cuit with another radio telegraph carrier in the 
United States. In other words the contention was 
that if public interest, convenience or ijecessity 
demanded the licensing of another circuit no con- 
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tract provision could legally preclude the granting 
of such a license. 

There is a vast difference between the removal 
of a legal bar to the establishment of a duplicate 
circuit and the determination that the establish¬ 
ment of such a circuit would serve American public 
interest. The Department of Justice simply said 
there shall be no legal bar. It is for the Communi¬ 
cations Commission to decide the question as to 
whether or not a duplicate circuit would serve 
American public interest. 

The Consent Decree was in evidence before the 
Commission and accordingly it must be presumed 
that the Commission gave to it such weight (if any) 
as it was entitled to have. The refusal of the Com¬ 
mission to grant Mackay’s application has not nulli¬ 
fied the effect of the Consent Decree, or been due 
to the fact that the Commission ignored it. There 
is an abundance of evidence that there is already 
keen competition for the telegraph traffic between 
the United States and Norway. 

In the Government suit nothing was admitted 
and nothing was proven. But even if it had been 
proven and decided that RCAC’s contracts were 
in violation of the Anti-Trust Act, that decision 
would not have controlled the judgment of the 
Commission as to whether or not the grant of the 
pending Mackay application would serve public 
interest. That decision would have been only one 
factor which the Commission would have taken 
into consideration. This principle was recognized 
by the Supreme Court in Manufacturers Railway 
Co ., et al. v. United States , et al. (1918), 246 U. S. 
457. 

In that case the Manufacturers Railway argued, 
in effect, that certain increases in rates made by 
the Terminal Railroad Association of St. Louis 






I 

were presumptively unreasonable because estab¬ 
lished, not by free competition, but by joint and 
concerted action of the trunk lines controlling the 
Railroad Association, pursuant to their conspiracy 
to further the unlawful monopoly known as the 
Terminal Railroad Association. The Manufactur- 
ers Railway Company argued, in part, in | discuss¬ 
ing the anti-trust decree of the Supreme $ourt in 
the earlier case of United States v. Terminal R. R. 
Asso., 224 TT. S. 383: 

J i 


“* * * We understand that this Court thereby 
held that the field must be kept open to a 
competitive system; * * * 

“They attempted to (and unless prevented 
by this Court in this case they will); accom¬ 
plish by cancellation of tariffs, what the Court 
held in the Terminal case they could not do 
by contract. j 

“Yet that is precisely what the Commission 
held they might do, since its decision of ‘no 
discrimination’ was based squarely Upon its 
holding that the Terminal is not ‘an independ¬ 
ent terminal system in St. Louis.’ ' 

“The trunk lines met in 1889 and! made a 
solemn written agreement designed to shut 
out competitors, and this Court held i|t unlaw¬ 
ful. They met again in 1909 and agreed to and 
did cancel tariffs, intending thereby! to per¬ 
petuate the very same unlawful monopoly, and 
shut out this competitor, and the Coihmission 
held it lawful. j 

“The latter act is as unlawful as the former, 
and yet the Commission through the error 
above shown has sanctioned it as vhlid, and 
has thus nullified the effect of the decision of 
this Court in the Terminal case.”* | 

i 

■ 

To the arguments of complainant, Justice Pit¬ 
ney, speaking for the full court, replied (p. 480) : 

l 

■ ■> 

♦Appellant’s Brief, page 82 et seq., filed with the Record on 
Appeal in Case numbers 24 and 25, October Term, 1936. 




88 


“It is insisted that the ‘advanced rates’ re¬ 
sulting from canceling the absorptions were 
presumptively unreasonable because not es¬ 
tablished by free competition but by concerted 
action in furtherance of the aims of the Ter¬ 
minal Railroad Association of St. Louis, held 
by this court to be an unlawful combination 
in restraint of interstate commerce. United 
States v. St. Louis Terminal, 224 U. S. 383. 
But our decision in that case left untouched 
the powers of the Interstate Commerce Com¬ 
mission. Besides, appellants sought no special 
relief because of the Anti-Trust Act. Hence, 
at the utmost they were only entitled to have 
the Commission consider the nature and objects 
of the Terminal Association as circumstances 
bearing upon the question of discrimination 
and other questions to which they were perti¬ 
nent; and this the Commission did.” 


The existence of the Consent Decree affords no 
basis for a reversal of the action of the Commis¬ 
sion in the case at bar. 


Conclusion 

We submit that the decision of the Commission 
was amply supported by substantial testimony; 
that it was justified by the facts and the law; that 
it made effective the legislative intent of Congress 
as expressed in the Communications Act of 1934; 
that it was not arbitrary or capricious, and should 
be affirmed. 


Respectfully submitted, 

Manton Davis, 

Richard A. Ford, 

Chester H. Wiggin, 

Frank W. Wozencraft, 
Attorneys for Intervener, 

R. C. A. Communications, Inc. 
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APPENDIX 

i 

REFERENCES AND QUOTATIONS SUPPORT¬ 
ING THE STATEMENT OF FACTS AND 
GROUNDS FOR DECISION OF THE FED¬ 
ERAL COMMUNICATIONS COMMISSION 

I 

i 

The hearing before the Commission lasted more 
than two weeks. Each party at the hearing hdd un¬ 
restricted opportunity to be heard and to pjresent 
evidence which it considered relevant, and thp Com- 

i 

mission itself presented engineering and account¬ 
ing witnesses. From the 12 volumes of the Tran¬ 
script and the more than 75 exhibits, the Commis¬ 
sion has sifted the essential facts. The Statement 
of Facts and Grounds for Decision by the Com¬ 
mission are amply supported by the Becord. As 
the Supreme Court said in the case of Baltvrkore & 
Ohio R. R. v. U. S., (1936) 298 U. S. 349 at 359: 

I 

i 

“There is no requirement that the Commis¬ 
sion specify the weight given to any itiem of 
evidence or fact or disclose mental operations 
by which its decisions are reached.” 

i 

i 

I 

However, in view of Mackay’s contention tljat the 
decision of the Commission was “arbitrary and 
capricious”, and in view of the length and com¬ 
plexity of the Becord, it may be of assistance to the 
Court to have readily available references io evi¬ 
dence supporting the Commission’s Statement of 
Facts and Grounds for Decision. Accordingly, we 
reproduce the language of the Statement of Facts 
and Grounds for Decision in black-face type, with 
references, quotations from the Becord ancl com¬ 
ment in regular type. It is not possible, nor would 

i 

it be helpful, to try to give every reference pr quo- 


i 

i 


i 


i 
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tation from the Record relevant to each statement 
by the Commission, but we believe that the refer¬ 
ences and quotations given will clearly demon¬ 
strate that the decision of the Commission is sup¬ 
ported by the Record and is neither arbitrary nor 
capricious. 

Where the statement by the Commission seems 
to be entirely non-controversial, we give merely a 
reference. Where the statement has been challenged 
by Mackay, or amplification is desirable, we sup¬ 
port the references by relevant testimony. Such 
portions of the Statement of Facts and Grounds 
for Decision as consist of discussion by the Com¬ 
mission or statements of its conclusions, we repro¬ 
duce without reference or comment. 

The Statement of Facts and Grounds 

for Decision 

This proceeding arose upon applications of 
Mackay Radio and Telegraph Company, Inc. 
(Delaware), hied June 24, 1935, for modification 
of its fixed public service licenses of point-to- 
point telegraph Stations WIV, WIH, and WJH 
at Sayville, N. Y., to add Oslo, Norway, as a 
primary point of communication. 

(R., pp. 28-39 [Mackay Radio Applications].) 

The Commission was unable to determine from 
an examination of the applications that the grant¬ 
ing thereof would serve public interest, conve¬ 
nience, or necessity, and, therefore, designated 
the same for public hearing in accordance with 
the provisions of Section 309 (a) of the Commu¬ 
nications Act of 1934. 
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(R., p. 40 [Minutes of Telegraph Division’s meet¬ 
ing November 26,1935, designating the application 
for hearing].) 

Notice of the time and place of hearing and of 
the issues involved was given to the applicant and 
to International Telephone and Telegraph Cor¬ 
poration, Postal Telegraph-Cable Company, Com¬ 
mercial Cable Company, All America Cables^ Inc., 

I 

Commercial Pacific Cable Company, Cuban All 
America Cables, Inc., The Western Union Tele¬ 
graph Company, The French Telegraph Cable 

I 

Company, and R. C. A. Communications, Inc. 

(R, pp. 41-44 [Notice of Hearing].) 

I 

The hearing was duly held before the Tele¬ 
graph Division commencing January 13, 1936, in 
accordance with said notice, and the applicant 
and parties in interest appeared and submitted 

i 

(R, pp. 45-49 [Appearance of applicant]; R., pp. 
69-70 [Appearances of the interested parties noted 
upon the record of the first day of the hearing, 
January 13, 1936].) j 

The question presented is whether under all of 
the evidence adduced public interest, convenience, 
or necessity would be served by the granting of 
these applications. ; 

(Sections 1, 214, 307(a), 309(a) and 319 of the 
Communications Act of 1934.) i 

The applicant is a common carrier of telegraph 
communications, incorporated under the laWs of 

i 

Delaware, and is engaged in domestic and foreign 
radiotelegraph business. j 

(R., pp. 94, 884.) | 

Applicant, together with its affiliated radio, 
land line, and cable companies, constitutes What 
is known as the International System. 


i 


i 

i 
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The International Telephone & Telegraph Corpo¬ 
ration Annual Report for 1934 states: 

“Telegraph, Cable and Radio Telegraph 

Companies 

The telegraph, cable and radio telegraph 
companies known as the International System 
comprise: 

(a) The Postal Telegraph and Cable Cor¬ 
poration, controlling the Postal telegraph 
companies, operating a land line telegraph 
system throughout the United States, The 

! Commercial Cable Company, operating 
cables across the Atlantic Ocean, and the 
Mackay Radio and Telegraph Companies, 
providing domestic, international and ma¬ 
rine radio telegraph services, and 

(b) All America Cables, Incorporated, 
operating cable communications with Cen- 

1 tral and South America and the West Indies. 

The International System also operates a 
cable across the Pacific Ocean. This cable is 
owned by the Commercial Pacific Cable Com¬ 
pany, 25% of the capital stock of which is 
' owned by an associated company. Through 
facilities of connecting companies the System 
provides service with all parts of the world. 

During the year under review, Mackay 
Radio extended its domestic circuits to Boston 
and Washington, D. C., established a new 
direct radio circuit connecting Japan with 
the United States, and also inaugurated an 
additional direct circuit between New York 
and Buenos Aires. 

The company now operates direct radio tele¬ 
graph circuits from the United States to 
Argentina, Austria, Chile, China, Colombia, 
Cuba, Denmark, Hawaii, Hungary, Japan, 
Peru, Philippine Islands and Vatican City and 
the domestic circuits connect Boston, Chicago, 
Los Angeles, New Orleans, New York, Oak- 
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land, Portland, San Diego, San Francisco, 
Seattle, Tacoma and Washington, D. C.” 
(BCAC Ex. 4, B., p. 1170, at pp. 1187-8$). 

I 

Mackay Badio and Telegraph Company’s letter 
of June 14, 1935, to the Norwegian Telegraph Ad¬ 
ministration reads as follows: | 

“Oslo, June 14,1935. 

Handelsdepartmentet, 

Telegrafstyret, 

Oslo. j 

Gentlemen:— 

Beferring to paragraph 5 of the traffic 
Agreement between Handelsdepartementet 
Telegrafstyret and the Mackay Badio and 
Telegraph Company, this is to explain that 
upon the establishment of the radio circuit be¬ 
tween the Mackay Badio and Telegraph Com¬ 
pany and the Norwegian Administration this 
route will become the normal route fpr all 
traffic originating in the United States of 
America, or transiting the United States of 
America, received by the companies comprising 
the International Communications System for 
transmission to Norway or intended for transit 
through Norway. By this we mean that all 
messages received by the Commercial Cable 
Company, the Postal Telegraph Company and 
All America Cables, as well as the Mackay 
Badio and Telegraph Company, will be trans¬ 
mitted by our jointly operated radio circuits to 
Norway, unless the sender expressly directs 
the transmitting company to forward a mes¬ 
sage by an all wire route. i 

i 

i 

Yours truly, i 

! 

Mackay Badio and Telegraph Company, 

i 

(H. H. Buttner) | 

V ice-Pr esideht. ” 
(Mackay’s Ex. 2, B., p. 942.) 


i 
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Mackay Radio and Telegraph Company’s letter 
of November 14, 1935, to the Norwegian Telegraph 
Administration reads as follows: 

“Mackay Radio and Telegraph Company 
The International System 

67 Broad Street, 
New York 

Oslo, November 14, 1935. 

Handelsdepartementet, 

Telegrafstyret, 

Oslo. 

Gentlemen, 

Referring to paragraph 5 of the Traffic 
Agreement between Handelsdepartementet 
Telegrafstyret and the Mackay Radio and Tele¬ 
graph Company this is to explain that upon 
establishment of our mutually operated radio 
circuit between Norway and the United States 
of America this route will be the normal route 
for all traffic from Norway to the United 
States directed via our System companies in 
the United States except where the sender ex¬ 
pressly directs (via fil) that the message be 

transmitted bv an all wire route 

* 

However, it is clearly understood that we 
shall instruct our agents or representatives 
not to canvass for traffic routed ‘via fiP, as it 
is agreed that such procedure would be to the 
detriment of our mutual enterprise. 

Yours truly, 

1 Vice President.” 

(Mackay’s Ex. 2, R., p. 942, at p. 943.) 

1 This system received approximately 50 per cent, 
of the total revenue accruing to all competing 
carriers over the last two years from international 
communications between the United States and 
foreign countries. 

(R., pp. 467-470, 538-545, 566-567. See also page 
5, supra, of this brief.) 








In the international field, applicant and its affili- 

i 

ated company, Mackay Radio and Telegraph Com¬ 
pany (California), have radio circuits to the Far 
East, to South America, and to Europe. 

(R., p. 94.) 

It has a radio circuit to Copenhagen, Denmark, 
through which it now routes its Norway traffic. 

(Mackay Exhibit 21, R., 1051 [Mackay Response 
to FCC Questionnaire].) 

Its contention is that it should have a direct cir¬ 
cuit to Oslo in order for it and its affiliated com¬ 
panies composing The International System more 
effectively to compete with the direct circuit of 
R. C. A. Communications, Inc. 


Commercial Cable Company’s Vice President, 

Goldhammer, testified: j 

| 

“Mr. Goldhammer: The Mackay Radio 
service was developed for the purpose Of pro¬ 
tecting us, and when I say us, I mean th£ Com¬ 
mercial Cable Company, the Postal Telegraph 
Company, and the Mackay System, ajgainst 
just such a heavy loss in traffic as shewn in 
the case of Norway” (R., p. 453). j 

Mr. Deegan testified : 


a Q. (By Mr. Wozencraft) : So that your 
interest in radio was because of the R.j C. A. 
competition and the fact that the R. C. A. de¬ 
veloped some business, is that right? 

“A. (Mr. Deegan): That was our filial in¬ 
terest, but our first interest was as a stand-by 
for cables and wires, and that is still our inter¬ 
est, but I wish to say that this R. C. A. situa¬ 
tion is so serious to us that that is the jarger 
interest that we have at this time” (R., pj 435). 

I p 

In Norway radio communication services are in 
the hands of a single telegraph administration. 


(R., pp. 317, 690, 807.) 



j 



Applicant filed with its application a proposed 
contract, tentatively agreed to between it and the 
Norwegian Administration of Telegraphs, for the 
establishment and operation of this circuit. 

(Mackay Exhibit 2, R., pp. 942-950.) 

Applicant’s witnesses testified that the proposed 
contract would be executed upon approval by this 
Commission and the Norwegian Storting. 

(R., pp. 82, 581-583.) 

For a number of years past there have been 
several cable routes for the handling of traffic 
between the United States and Norway. 

The Western Union Telegraph Company and the 
Commercial Cable Company have cables to Eng¬ 
land where their traffic for Norway is transferred 
ordinarily to the Great Northern Telegraph Com¬ 
pany’s cables or the British-Norwegian cables. 

The French Telegraph Cable Company has 
cables from New York to Paris from which place 
Norway traffic is sent by radio to Oslo. 

These three cable companies have available be¬ 
tween New York and London sixteen cables with 
a total of some twenty-five circuits. 

(R., pp. 511-12, 586, 616-620, 621, 935; 

Mackay Exhibit 22 [Commercial Cable 
Response to FCC Questionnaire], R., p. 
1060; 

Western Union Ex. 1 [Western Union 
Response to FCC Questionnaire], R., p. 
1252; 

FCC Ex. 1 [French Cable Response to 
FCC Questionnaire], R., p. 1106.) 
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Since 1920 R. C. A. Communications, Inc., has 
had direct radio circuits between New Yoxfk and 
Oslo. | 

(R., pp. 659, 774.) 


In 1935 it had two circuits working directly 
between New York and Oslo throughout the year 
with a third circuit available at certain times, and 
the possibility of using a large number of addi¬ 
tional frequencies which are authorized to be used 
on a secondary basis for communication with Oslo. 

(R., p. 1204, at pages 1208-11, RCAC pEx. 5 
[RCAC Response to Questionnaire], R., p£. 682, 
849-50, 852-53.) 

Applicant has one continuous and one part- 
time radiotelegraph circuit to Copenhagen, Den¬ 
mark, from which point its Norway traffic is re¬ 
transmitted to Oslo. i 

(R., pp. 344,1051, Mackay Ex. 21 [Mackay Radio 
Response to FCC Questionnaire]). j 

i 

l 

In Norway the Western Union Telegraph Com¬ 
pany and the Commercial Cable Company main¬ 
tain agents for the solicitation of traffic. 

(R., pp. 185, 558, 624.) 

i 

In the United States all of the competing car¬ 
riers solicit and use every available means for the 
obtaining of business to Norway. 

The record shows that there is intense compe¬ 
tition for the Norway-United States traffic between 
the cable companies and between the cable com¬ 
panies and the radio companies. 

Mackay’s Operating Vice President Stone testi¬ 
fied: i 
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“Q. (By Mr. Wozencraft, RCAC Attorney): 
Has Mackay solicited business for Denmark 
from the United States? 

A. (Mr. Stone) : It certainly has. 

Q. Has it solicited business for Norway via 
Denmark? 

A. We have shown Norway on our rate 
sheets. 


****** 

The Danish Administration told us they 
were in a position to accept transit traffic for 
Norway and gave us an additional point to 
which we could offer Mackay Radio service, 
and in calling on those customers who had 
traffic we told them that Mackay had service 
to Norway. Very much as your company 
(RCAC) handles transit traffic to Vienna via 
London or via Berlin” (R., p. 197). 

Commercial Cable Company Vice President 
Goldhammer testified: 

“Q. (By Mr. Wozencraft) : Does (do) the 
International System, RCA, and others com¬ 
pete for the business between the United States 
and London? 

A. (Mr. Goldhammer) : Oh, yes. 

****** 

Q. Norway? 

A. Yes. You can group the whole of Europe 
as far as that goes (R., p. 558). 

****** 

Q. In fact, every important point reached by 
RCA it reaches in keenest competition with 
the International System and others, does it 
not? 

A. Yes” (R., p. 559). 

i 

Western Union General Traffic Supervisor Cog- 
geshall testified: 
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“Q. (By Mr. Wozencraft): Is it a fact that 
Western Union and R. C. A. are in the keenest 
competition for business to and from all points 
in Europe? I 

A. (Mr. Coggeshall): Yes, that is generally 
true” (R., p. 627). 

i 

There is extended discussion of Western Unions 
place in the competitive picture (R., pp. 616-643). 

French Cable Company Director Cougnenc testi¬ 
fied: 

I 

“Q. (By Mr. Wozencraft) : Do you compete 
with the International System for business to 
and from Norway? j 

A. (Mr. Cougnenc) : Yes; to. I will! not say 
from. | 

Q. You mean that you do not get nearly as 
much business from Norway as the Interna¬ 
tional System gets? j 

A. Certainly not. 

Q. Do you have a canvasser there? j 
A. I don’t think so. I am not sure about 
that. 

Q. The International does have a canvasser 
in the Norway district? j 

A. Really I could not answer. i 
Q. You testified that you are able to give 
good cable service from the United States to 
Norway, are you not? I 

A. Very good; very fast. 

Q. Can the Commercial Cable Company also 
render good fast service from the | United 
States to Norway? | 

A. I think it can. ' 

Q. And from Norway back to the; United 
States? 

A. I think so” (R., p. 936). ; 

RCAC Vice President and General Manager 
Winterbottom testified: i 

I 

. • 

| 4 

“Q. (By Mr. Wozencraft): What is 
R. C. A.’s position as a communications car- 

i 

j 

i 

i 

i 


i 
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rier in tlie world-wide competitive situation 
which applicant and associates are develop¬ 
ing at this hearing? 

A. (Mr. Winterbottom) : R. C. A.’s position, 
did you say? 

Q. R. C. A.’s position as a communications 
carrier. 

A. Briefly, R. C. A.’s position is that of a 
young competitor principally engaged in the 
international communications business, com¬ 
peting keenly all over the world against the 
great cable and radio systems of the Mackay 
Companies and their associates. After 15 
years of intense competitive effort, R. C. A. C., 
according to statements made under oath to 
the Federal Communications Commission by 
all American carriers, has only succeeded in 
obtaining less than IS per cent, of the inter¬ 
national communications business passing be¬ 
tween the United States and all foreign coun¬ 
tries. R. C. A. operates over 40 direct radio¬ 
telegraph circuits to as many foreign countries, 
grouped generally in Europe, South America 
and the Far East. 

Q. You already stated, I believe, that you 
are getting competition for business to every 
point to which you are now operating? 

A. Yes. R. C. A. C. experiences competition 
from all other American carriers to and from 
every point it reaches” (R., p. 722). 

“In the case of R. C. A., with its 21 or 22 
offices, its avenues of approach to business are 
rather restricted. It is true that the Western 
Union telegraph offices of the country recog¬ 
nize the sender’s wishes via R. C. A., when¬ 
ever the sender desires to use our service to 
Norway. But the relationships there between 
R. C. A. and Western Union are obviously very 
different indeed than those which exist be¬ 
tween the Postal and Mackay. 

In the case of the Western Union Telegraph 
Company they are competitors of ours, and 
very keen competitors indeed, to all parts of 
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Europe, including Norway. Their recognition 
of the sender’s wishes via R. C. A. alt their 
offices of course is only a passive type of accept¬ 
ance. 

I 

Q. (By Mr. Wozencraft): You said that 
Western Union is the competitor of RL C. A. 
for business to Norway? | 

A. It is one of the competitors of R. C. A. 
for business to Norway” (R., p. 689). | 

i 

i 

Figures in the present record calculated on a 
word basis show that for the first ten moiliths of 

I 

1935 approximately 88% of the westbound and 
approximately 62% of the eastbound traffic be- 
tween the two countries was handled by radio. 

(FCC Ex. 13, R. Supp., p. 7.) 

The peak of communications traffic between the 
United States and Norway between the years 1920 
and 1934 came in 1923 when R. C. A. Communi¬ 
cations, Inc., Western Union, and Commercial 
Cable Company handled a total of 264,264 mes- 
sages. The total handled by the three companies 
had fallen to 222,275 in 1929 and to 155^931 in 
1934. I 

(FCC Ex. 4, R. Supp., p. 5; FCC Ex. 5, R. j Supp., 
p. 6; RCAC Ex. 14, R. Supp., p. 10.) 

I 

i 

The record shows that for the first ten months 
of 1935 the average daily traffic between the 
United States and Norway, handled by all com¬ 
panies, could have been handled by any one of 
them on a slow speed circuit in less than four 

• i 

hours, and, except possibly in the case of the 
French Telegraph Cable Company, without inter¬ 
fering with its other traffic. 

(R., pp. 270, 620, 673-74, 679, FCC Ex. 114, R. 

* 

Supp., p. 8.) 


i 

i 
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The daily average number of words transmitted 
was 5,268 east bound and 4,173 westbound. 

(FCC Ex. 14, R. Supp., p. 8.) 

Of these only 49 eastbound and 18 westbound 
were in the urgent classification. 

(Mackay Ex. 21 [Mackay Response to FCC Ques¬ 
tionnaire], R., p. 1051; Mackay Ex. 22 [Commer¬ 
cial Cable Response to FCC Questionnaire], R., 
pp. 1052, 1060; Western Union Ex. 1 [Western 
Union Response to FCC Questionnaire]; RCAC 
Ex. 6 [RCAC Response to FCC Questionnaire], R. 
Supp., p. 9; FCC Ex. 1 [French Cable Response to 
FCC Questionnaire], R., p. 1106.) 

i 

It appears conclusively that the facilities for 
telegraph communication between the United 
States and Norway are amply adequate at the 
present time, and will continue to be adequate for 
as long in the future as can be foreseen. 

Western Union General Traffic Supervisor Cog- 
geshall testified in reply to a question by FCC 
Counsel Arnold: 

“* * * Testimony already given in this hearing 
shows that a total of 2,347,786 words are 
handled to and from Norway in the first ten 
months of 1935 by Mackay Radio, Commercial 
Cable, Western Union and R.C.A., of which the 
predominating part, specifically 55.5 per cent, 
are eastward, and 44.5 per cent, are westward, 
or about 5 east and 4 west. The eastward load 
then is heaviest, and consists of 1,304,524 
words in ten months. 

“A reasonable figure to use to reduce this 
number of words in ten months to the number 
of words in a day, an average normal day, is 25 
days a month. So dividing that last mentioned 
figure by 250 you get an average of 5,220 words 
I per day to be handled eastward by all com¬ 
panies. That is a 4-hour job for a slow cable, 
the slowest one we have” (R., p. 620). 
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RCAC Vice President and General Manager 

i 

Winterbottom testified: 

i 

“Q. (By Mr. Wozencraft): What is a nor¬ 
mal operating speed in words per minute of 
R.C.A.C. transmitters, in the normal use in 
service with Norway? j 

A. (Mr. Winterbottom): In another place, I 
think our response quotes accurate figures of 
the working speeds of our circuits with Nor¬ 
way, but speaking generally, it is a very easy 
matter indeed to average what we speak of as 
a speed of 50 words per minute on our circuit 
to Norway. It can be worked very much faster. 

Q. When you say 50 words per miilute, do 
you mean paid words? j 

A. No, I speak in terms of telegraph words 
commonly used in the communication indus¬ 
try, which represents about 250 letters, which 
expressed again in terms of paid words, aver¬ 
ages about 25 paid words per minute. 

Q. At that speed, using only one circuit, how 
long would it take R.C.A.C. on an average day 
to transmit to Norway the entire volume of 
traffic now handled by all the carriers from the 
United States to Norway? j 

A. The entire volume of traffic between this 
country and Norway carried by all carriers is 
so small that it could be handled witjh great 
comfort by R.C.A.C. on a single circuit!to Nor¬ 
way in 31/2 hours in the eastward direction, and 
simultaneously receiving the load from Norway 
in 3 hours if it could be bunched together” (R., 
pp. 673-674). ! 

1 

Commercial Cable Company Vice President 
Goldhammer testified: 

“Q. (By Mr. Kimball, Western Union At¬ 
torney) : Is it not true, stripped of all its re¬ 
finements, that you and I can agree tjhat the 
people of Norway and the people of the United 
States are today getting a capable, efficient 
transmission service and all that the traffic 
demands? 




104 


A. (Mr. Goldhammer): They are getting a 
capable and efficient transmission service, but 
they are not getting a competitive radio 
service (R., p. 506). 

******** 

Q. I want to get your answer on the record. 
Your statement is you do not think a fourth 
circuit is necessary; is that right? 

******** 

1 The Witness: That is not necessary in point 
of facilities, but, as I said before, I believe 
that it is necessary for the purpose of offering 
a competitive radio service” (R., p. 507). 

Mackay Operating Vice President Stone testi¬ 
fied: 

“Q. (By Mr. Kimball) : Then if that is true, 

I what is the need at this time for any increase 
of the already more than adequate facilities 
between New York and Oslo? 

A. (Mr. Stone) : I did not think that this 
! was a discussion of the material plant require¬ 
ments in the submission of our case. I had 
hoped that we might have indicated in the 
last three days our need of this circuit from 
! the standpoint of the competitive situation” 
(R., pp. 270-71). 

Applicant’s witnesses testified that if this cir¬ 
cuit is authorized it will handle the same classes 
of message traffic which are now handled by it 
and the other competing carriers, and that the 
rates to be charged will be the same as are now 
effective for the various classes of messages. 

(R., pp. 86, 113.) 

Likewise the division of tolls contemplated by 
the applicant and the Norwegian Administration 
will be the same as now effective between R. C. A. 
Communications, Inc., and the Norwegian Admin¬ 
istration on their circuits; to wit, an equal divi- 
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sion after the deduction of the out-payments of 
the Administration and the company, respectively. 

(R., pp. 895-96, 900.) ! 

The proposed contract does not set out the 
amounts of the respective out-payments, biut the 
testimony was that the out-payments would be the 

i 

same as those now effective between R. C. A. 
Communications, Inc., and the Norwegian Admin¬ 
istration. 

(Mackay Ex. 2, R., pp. 942-950; R., pp. 895-97.) 

The term “out-payments” as used in contracts 
of this character includes not only payments to 
independent carriers other than the contracting 
parties, but often, as in this case, includes sums 
credited to sister companies of one of the contract¬ 
ing parties, or even to the contracting party itself, 
before the terms of the contract as to the division 
of tolls are applied. 

(R., pp. 910, 913.) 

The contract must determine the obligation of 
the parties in this respect; otherwise the provision 
for an equal division of tolls is meaningless and 
the Commission can not determine what effect the 

l 

granting of the application would have on the 
competitive situation. 

(R., pp. 898, 911.) 

_ I 

The evidence fails to show that the establish¬ 
ment of the proposed circuit will result in any im¬ 
proved service to the public; the same rates will 
be charged for the same classes of service over 
the same types of facilities, with no increase in 
accuracy or speed of service. 

I 

Mackay Operating Vice President Stone testi¬ 
fied : ! 


I 

I 

i 

! 
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“Q. (By Mr. Arnold, FCC Counsel) : I be¬ 
lieve your testimony goes to the general effect 
that you intend to offer a service as equivalent 
to that now offered by RCA on their circuit, 
but not to the effect that you will offer a service 
that is superior; is that correct? 

A. (Mr. Stone) : We do not claim that our 
service will be superior. We expect to be fully 
competitive. It may or may not be superior. 
There is no reason that I know of why it 
should be inferior. 

Q. The rates will be the same as charged by 
the other carriers? 

A. Yes, sir” (R., p. 313). 

“Q. (By Mr. Wozencraft) : But no different 
class or kind of service from that already of¬ 
fered by R. C. A. C., is that right? 

A. (Mr. Stone) : Not different in one iota. 
It is exactly the same service that our com¬ 
petitors give” (R., p. 191). 

* * * * * 

“Q. Is it the purpose of Mackay to reduce 
the rate to the public between the United 
States and Norway? 

A. We have not that in mind” (R., p. 192). 

“Q. (By Mr. Kimball, Western Union At¬ 
torney) : And the Mackay Radio and Tele¬ 
graph Company have not got anything in a 
technical way or of a technical character in 
connection with this proposed Norway circuit 
1 that the R. C. A. are not already using, have 
they? 

A. (Mr. Stone): No, but the telegraph busi¬ 
ness is not a question solely as your chief so 
frequently has said, a matter of technique, 
1 but personnel, service” (R., p. 274). 

Mackay Chief Engineer Pratt testified: 

“Q. (By Mr. Arnold, FCC Counsel): Do 
you know whether RCA has a frequency below 
100 which can be operated on this circuit? 



107 


A. (Mr. Pratt): Yes, I know that they have. 

Q. Does that mean they will be able io give 
somewhat more reliable service than yonr 
company will be able to give? 

A. I would say that they might be able to 
give more reliable service over their radio cir¬ 
cuit than we could give over our radio circuit. 

Q. What other means would you have of 
handling the messages? 

A. We would turn them over to our asso¬ 
ciated cable company in case the circuit 
couldn’t handle them. 

Q. Would that service be equally reliable 
with the radio service of RCA on the low 
frequency? 

A. I think generally that it would. 

Q. W T ould it be as fast as the RCA service? 

A. Probably not” (R., p. 356). 

RCAC Vice President and General Manager 
Winterbottom testified: j 

“Q. (By Mr. Wozencraft) : Can Mackay 
Radio furnish a faster service to Norway than 
that furnished by RCA? 

A. (Mr. Winterbottom) : They cannot. 

Q. Can Mackay furnish a more accurate 
telegraph service to Norway than that fur¬ 
nished by RCA? 

A. In my opinion it would be impossible. 

Q. Can Mackay furnish a more reliable tele¬ 
graph radio circuit to Norway than RCA? 

A. I do not think they can furnish as reli¬ 
able a service as the RCA to Norway. 

Q. W T hy? | 

A. It cannot be done with short wavei 

Q. Without the addition of long waves? 

A. That is right. 

Q. Can Mackay furnish as continuous a 
radio telegraph service to Nor wav as does 
RCAC? 

A. Our experience has proven to us tjiat it 
cannot be done by short wave alone; if the 
specification is reliability and continuity of 
service” (R., p. 684). 




— 
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Apparently by way of inducement to the Nor¬ 
wegian Administration to contract with applicant, 
the International System Companies have agreed 
to send all their unrouted traffic between the 
United States and Norway over the proposed cir¬ 
cuit. 

(R., pp. 585, 589-90; Mackay Ex. 2, R., p. 942.) 

Under this agreement all of Commercial Cable 
Company’s unrouted traffic would be handled over 
the Mackay radio circuit instead of the cables. 

(R., pp. 298, App. Ex. 2, R., p. 942.) 

This routing would result in an almost complete 
loss to Commercial Cable Company of its present 
revenue from this source. 

(App. Ex. 22, R., p. 1060 at 1063; R., pp. 899- 
900.) 

In addition it will result in a smaller revenue to 
the International System as a whole in so far as 
the traffic which would otherwise go over its 
cables is concerned, for the reason that on traffic 
to and from Norway the Commercial Cable Com¬ 
pany’s share of the tolls is much greater than the 
share which would accrue to Mackay under its 
proposed contract. 

(R., pp. 910-11.) 

Explanatory note.—On traffic from the United 
States to Norway Commercial Cable Company re¬ 
tains 9.86 cents per full rate word under present 
foreign exchange conditions. Under the proposed 
agreement with Norway, Mackay would retain only 
4.5 cents per word for the same class of traffic. 

On traffic from Norway Commercial Cable Com¬ 
pany retains 24.86 cents per full rate word under 
present foreign exchange conditions. Under the 
proposed agreement with Norway, Mackay would 
retain only 19.5 cents per word for the same class 
of traffic. 
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(Mackay Ex. 22 [Commercial Cable Response to 
FCC Questionnaire], R., p. 1060 at pp. 1061-£.) 

It is the contention of applicant that this sacri¬ 
fice of revenue on the part of its System is neces¬ 
sary in view of the fact that, in any event, the 
cables can no longer successfully compete | with 
the radio circuit to Norway. 

(R., p. 453.) | 

The Commission is unable to find that this con¬ 
tention is justified. The record shows that for 
the past twelve years, since the cable companies 
reduced their westward rates to the level of those 
of R. C. A. Communications (the eastward rates 
were not equalized until 1927), the cable com- 

i 

panies* traffic to and from Norway has not only 
held its own, but has increased in proportion to 
the total United States-Norway traffic. 

(R., pp. 571, 616.) 

Explanatory note.—R. C. A. established service 
with Norway in 1920, at a rate of 24 cents per word. 
The cable rate for the same service was 35 cents per 
word. 

The cables reduced their rate on traffic from 
Norway to the United States to 24 cents per word 
(the level of the RCA rate) in 1924. It was not 
until 1927, however, that the cables reduced their 
rate from the United States to Norway to 24 cents, 
the level of the RCA rate (R., pp. 571, 616, 659). 

In 1924 Western Union transmitted a total east¬ 
ward and westward business of 24,535 messages, 

I 

and Commercial Cable Company for the same 
year transmitted 21,793 messages. In 1935 West¬ 
ern Union handled a total of 27,635 messages and 
Commercial Cable Company handled 20,860 ines- 
sages (based on actual figures for ten months). 

(FCC Exs. 4 and 5; R. Supp., pp. 5, 6.) ! 
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In 1924 the cable companies handled 21.22% 
of the total United States-Norway traffic which 
increased to 23.66% in 1935; whereas in 1924 
R. C. A. Communications, Inc. handled 78.78% of 
the total traffic which decreased in 1935 to 
71.34%. 

(FCC Exs. 4, 5, and 13; RCAC Ex. 14, R. Supp., 
pp. 5, 6, 7, 10). 

The evidence does not show any reason to be¬ 
lieve that additional traffic will be developed by 
the proposed circuit. 

Mackay Operating Vice President Stone testi¬ 
fied: 


“Q. (By Mr. Wozencraft) : And that (the 
diversion of traffic from existing carriers), 
you would say, would be the case in any new 
circuit which would be established by Mackay? 

A. (Mr. Stone) : Well, naturally. I do not 
expect telegraph traffic is coming out of the 
air. When you people take it away from us, 
and when we go back to get it, that is what we 
hope will follow. 

Q. You do not expect to develop any new 
telegraphic traffic, do you? 

A. New telegraphic traffic? 

Q. Yes. You just expect to get a division of 
what the other companies are now handling. 

A. Well, I am a plain, practical fellow, Mr. 
W ozencraf t- 

Mr. Kimball: (Interposing) I would like an 
answer to that question. 

The Witness: I am going to answer it. I 
do not like to come down here and give 
speeches. We might as well be perfectly prac¬ 
tical in this situation. If there is any new 
telegraph business coming, it is coming be¬ 
cause of better service which will bring it, but 
as to estimating it and to make that a plea 
down here, I would hesitate to do it. I simply 
like to tell the practical facts, that you people 





have taken the business from our system and 
we are going to do everything we can with the 
help of this Commission to get it back. 

Q. And you do not expect any new business 
will be developed by additional competition? 
Any really material volume of new business? 
You think it is simply a question of who can 
get the business there is, is that right? 

A. I think it is a question of getting the 
business which is going to be sent by tele¬ 
graph, whether that be larger or smaller than 
the existing volume. The reason is that we 
are facing new forms of competition today 
which all of us in the telegraph business are 
well aware of. As Mr. Willever says, the 
heavily subsidized air mail, and we have got 
the Pan American now crossing the Pacific. 
We have got radio-telephone circuits hcross 
the Pacific. I don’t know where the telegraph 
business is going, and I think any practical 
men like Mr. Willever and Mr. Winterbottom 
feel exactly as I do. i 

Q. You don’t expect the total volume of tele¬ 
graph business to increase very rapidly, do 
you? | 

A. If general business does, we will get some 
of it; all of us, I mean, as against the! flow 
that will go air mail and telephone. It is the 
same problem in domestic. I am sure lie all 
understand the situation and the Commission 
does from the hearing on General Order No. 
12 . 

Q. But you do not think, do you, that addi¬ 
tional competition creates international tele¬ 
graph business which would not be in existence 
without that additional competition? 

A. It depends on the nature of that compe¬ 
tition. 

Q. Mackay competition. I 

A. At the same rates? ! 

Q. Yes, competition at the same rates. 

A. I don’t think there will be a great amount 
of new business created at the same rates. 

• i 


i 
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Q. Then your claim for justification of the 
establishment of new circuits is not the hope 
that it will create new business, but that 
Mackay will get a share of the business that 
would exist anyway, is that right? 

******** 

A. No, that is not our claim” (R., pp. 169, 
170,171). 

RCAC Vice President and General Manager 
Winterbottom testified: 

“Q. (By Mr. Kimball, Western Union At¬ 
torney) : Now, do you agree with the testi¬ 
mony heretofore given by some witness, rather 
reluctantly, I believe, that the establishment 
of this circuit at present rates, that is to say 
rates that are being charged by the companies 
now in the field, will not develop any new busi¬ 
ness as such? 

A. (Mr. Winterbottom) : I have made the 
statement myself, Mr. Kimball. I firmly be¬ 
lieve it to be true and I see no reason to 
expect the development of new business just 
because another channel has been created to 
handle it. The business is there and is tied to 
the volume of our imports and exports. All 
the channels in the world are not going to 
increase perceptibly the amount of telegraph 
business that will be conducted between the 

United States and Norwav. 

%/ 

Q. Then you necessarily come to the conclu¬ 
sion that the available traffic at present exist¬ 
ing will be divided four ways instead of three, 
is that correct? 

A. There is no other alternative but to 
divide the available traffic of todav more finelv, 

t V 7 

so that another channel, or another company, 
may have a slice of it” (R., pp. 729-730). 

While it is true that applicant’s traffic will in¬ 
crease generally and in particular by reason of 
making the proposed circuit the normal route for 
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I 

all International System traffic between Norway 
and the United States, this will result from a mere 

^ _ i 

shift of traffic from existing carriers to the appli¬ 
cant, to the enrichment of the Norwegian Admin¬ 
istration and the applicant, to the detriment of the 

I 

other established carriers with no resulting benefit 
to the public. 

Explanatory note.—The shift of traffic frpm the 
Commercial Cable to Mackay would be in pursu¬ 
ance of the agreement between Mackay and the 
Norwegian Administration, as set out in thb letter 

of June 14,1935, quoted on page 93, supra . 

■ 

ECAC Vice President and General Manager 

Winterbottom testified: j 

! 

! 

“Q. (By Mr. Wozencraft) : If Mackay does 
succeed in establishing a direct radio Service 
to Norway and does succeed in securing some 
of the business in the telegraph field between 
the two countries, where will that business 
come from? j 

A. There is no mystery about thatj. The 
business which the Mackay circuit woqld ob¬ 
tain would of course be the result of a further 
division of the existing volume of business now 
handled by the four carriers represented! Some 
of it would come from the Western ][Jnion, 
some of it would necessarily come from the 
Commercial Cable, I think, as the result of 
its proposed contract arrangements. A very 
substantial proportion perhaps the larger pro¬ 
portion would come from ECAC and Mr. 
Cougnenc (French Cable) might lose a little 
too” (E., p.685). ! 

A letter from the Norwegian Telegraph Admin¬ 
istration to ECAC states: i 

I 

i 

“The Mackay Eadio and Telegraph Com¬ 
pany, who in connection with the adherent 
Companies control the majority of the cable 
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traffic, have recently proposed to establish a 
direct radio route between our stations and 
the stations of the company in the United 
States and in Buenos Aires. It has been 
pointed out by the company that the proposal 
will entail an increase of about 150,000 kroner 
annually to my Administration” (R., p. 590). 


Commercial Cable Supervisor of Tariffs Rauh, 
who is also in charge of the rate making bureau for 
Commercial Pacific Cable, Mackay Radio, All 
America Cables and Postal Telegraph, testified: 

“Q. (By Mr. Wozencraft) : And the total 
revenue for Mackay for handling to Norway 
the business which Commercial now handles, 
and handling from Norway the business which 
you estimate on Exhibit 34, Mackay will han¬ 
dle, will be $24,495.09 according to your fig¬ 
ures, is that correct? 

A. (Mr. Rauh) : That is correct” (R., p. 
908). 

Western Union General Traffic Supervisor Cog- 
geshall testified: 

“Q. (By Mr. Wozencraft) : But you would 
expect to lose additional traffic if a direct 
Mackay circuit to Norway is established? 

A. (Mr. Coggeshall) : I believe we would” 
(R., p. 627). 

RCAC Vice President and General Manager 
Winterbottom has been quoted on page 112, supra. 


The effect of granting these applications and the 
operation of the proposed circuit under the tenta¬ 
tive contract would be to eliminate the Commer¬ 
cial Cable Company as an important competitor 
for traffic between the United States and Norway. 
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A letter from the Mackay Radio and Telegraph 
Company to the Norwegian Administration^ dated 
June 14, 1935, and quoted at page 93, supra, pro¬ 
vides : | 

“* * * that upon the establishment of the 
radio circuit between the Mackay Radio and 
Telegraph Company and the Norwegian Ad¬ 
ministration this route will become the nor¬ 
mal route for all traffic originating in the 
United States of America, or transiting the 
United States of America, received by the com¬ 
panies comprising the International Com¬ 
munications System for transmission to Nor¬ 
way or intended for transit through N|orway. 
By this we mean that all messages received 
by the Commercial Cable Company, the Postal 
Telegraph Company and All America Cables, 
as well as the Mackay Radio and Telegraph 
Company, will be transmitted by our |jointly 
operated radio circuits to Norway, unless the 
sender expressly directs the transmitting com¬ 
pany to forward a message by an all wire 
route” (R. P., 942). j 

A letter from Mackay to the Norwegian Admin¬ 
istration dated November 14, 1935, provide^: 

“However, it is clearly understood tjhat we 
shall instruct our agents or representatives 
not to canvass for traffic routed ‘via fill* as it 

i' 

is agreed that such procedure would b£ to the 
detriment of our mutual enterprise” i(R. p., 
943). | 

j 

Testifying concerning the letter of November 14, 
1935, just quoted in part, Mackay Operating Vice 
President Stone said: | 

I 

“* * * we would not urge the customer to 
patronize the route which would be competi¬ 
tive with the radio route, which, as is the case 
in most of these circuits, the parties cooperate 
to make effective” (R., p. 298). 

i 

__ 1 

♦Via cable. j 

I 

i 

l 

i 

i 

• i 

i 

i 

i 

i 

i 

i 
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Commercial Cable Vice President Goldhammer 
testified: 

“Q. (By Mr. Wozencraft) : What percentage 
of Commercial Cable business from the United 
States to Norway is now specially routed via 
Commercial by the American sender? 

A. All the business that is filed at Postal 
Telegraph offices throughout the United States, 
I should say none of it is actually routed by 
the sender, but a large part of the business or 
I should say a substantial part of the business 
is filed directly with the Commercial Cable 
Company either over private wires, telephones, 
and so forth, and it is assumed that messages 
so filed by the senders are supposed to go via 
the Commercial Cable Company. 

Q. But they are not of course specially 
routed, are they? They are simply filed with 
the Commercial Cable Company? 

A. They are filed with the Commercial 
Cable Company. 

Q. The messages filed with the Postal are 
not routed at all? 

A. I should think not; not the bulk of it, at 

any rate. There may be some senders who 

specifically want their messages sent via cable. 

There are cases of that kind, and in that case 

thev would route them not necessarily via 
«/ */ 

Northern, but by cable (R., p. 476). 

* * * * * 

Q. Does Commercial Cable Company com- 
; pete now with the Mackay Radio Company for 
international telegraph traffic? 

A. I should say so, yes. 

Q. Do they have competing solicitors can¬ 
vassing for business in the United States? 

A. Yes, sir. 

Q. Do they now have competing solicitors in 
the United States canvassing for business to 
Norway? 

A. Yes. What I mean by that is this, that 
the Mackay Radio have competing solicitors, 
and of course if they can get traffic for Nor- 


way, they probably try and do it, but Mr. 
Stone has shown to yon in his testimony that 
there is very little business filed with Mackay 
Radio for Norway. j 

Q. If the direct Mackay circuit is estab¬ 
lished to Norway, and that circuit is recog¬ 
nized as the normal route for the International 
System traffic, will Commercial Cabld solici¬ 
tors in the United States continue to solicit 
for business to Norway? 

A. If they find customers prefer thp cable 
service, as a great many do, we would try 
naturally to get them to use the Commercial 
Cable Company instead of other cable | routes. 

Q. Is it the purpose of Commercial] if the 
Mackay circuit to Norway is established, to 
continue to solicit in the United States for 
business with Norway? 

A. Only such customers who express a pref¬ 
erence for the cable route. ! 

Q. Of the type of general solicitation that 
now exists? 

A. I should think that the general Solicita¬ 
tion would under those conditions be confined 
to trying to get traffic via Mackay [Radio” 
(R., pp. 488-S9). | 


“Q. (By Mr. Kern, Mackay Attorney) : 
Upon the approval of the application of the 
Mackay Radio for license under the inaugura¬ 
tion of the radio circuits would any bne de¬ 
siring to send a message out of Norway by way 
of Commercial Cable route their message after 
the Mackay Radio Circuit is inaugurated pur¬ 
suant to the contract? j 

A. (Mr. Goldhammer) : Well, up to the 
present time we have a route indicator via 
Cial in Norway, which is recognized as the 
route indicator for messages to go via the Com¬ 
mercial Cable Company. 

After the Mackay Radio circuit is estab¬ 
lished the intention is to use that via for mes¬ 
sages sent via Mackay Radio. The Cpinmer- 
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eial Cable Company would then establish a 
via called via fil Cial, indicating that the mes¬ 
sage is to go via cable, or via wire and the 
Commercial Cable Company. 

The Chairman: May I ask a question there, 
Mr. Kern? 

Mr. Kern: Yes, Mr. Chairman. 

The Witness: Yes. 

1 The Chairman: Will Mackay compensate 
Commercial Cable for taking over the- 

The Witness (interposing) : No, sir. 
i The Chairman (continuing) :—route indi¬ 
cator Cial? 

The Witness: No, sir” (R., p. 526). 

The position of applicant as a competitor would 
be substantially improved. 

(R., pp. 907-909; Mackay Ex. 34, R., p. 1107.) 

There would be a redistribution of traffic among 
existing, competing carriers but no change in the 
number of companies competing. 

Explanatory note.—The International System, 
Western Union, French Cable and RCAC will con¬ 
tinue to compete. The redistribution of traffic will 
be within the group. 

The practical elimination of the Commercial 
Cable Company from participation in the Nor¬ 
wegian traffic would adversely affect its revenues. 

(Mackay Ex. 22 [Commercial Cable Response to 

FCC Questionnaire], R., p. 1060 at p. 1063.) 

» 

Under the tentative contract the Norwegian 
Administration would be under a duty to return 
over the proposed circuit a percentage of the total 
westbound radio traffic equal to the percentage of 
the total eastbound radio traffic which it receives 
from the United States by that circuit. 

(Mackay Ex. 2, R., p. 942 at p. 945.) 




I 
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I 

The establishment of the circuit will adversely 
affect the revenues of the R. C. A. Communica- 
tions, Inc., generally, and especially because of 
this obligation on the part of the Noijwegian 
Administration. 

Commercial Cable Vice President Goldhammer 
testified: ! 

I 

i 

“Q. (By Mr. Wozencraft) : * * * (The in¬ 
crease in Mackay’s) business from Norway to 
the United States would be at the expense of 
R. C. A., of course? 

A. Naturally, yes” (R., p. 552). 


RCAC Vice President and General Manager 
Winterbottom testified: | 

“Q. (By Mr. Wozencraft): What is your 
opinion as to the percentage of the total avail¬ 
able telegraph traffic between the United 
States and Norway which could and would be 
secured by the proposed Mackay-Norvyay cir¬ 
cuit if established? j 

A. (Mr. Winterbottom) : The proposed con¬ 
tract has an automatic provision in it which 
is very favorable indeed to the Mackay Radio, 
and in my opinion it would not be v0ry long 
—I don’t know whether I can express it in 
terms of a few months, perhaps, certainly 
within a year, when the Mackay Radio circuit 
will attract to itself and divide with the rest 
of us a very much larger percentage of the 
Norwegian traffic than is indicated in their 
response” (R., p. 687). 


“Q. What percentage decrease in the gross 
revenue of R.C.A.C. from the RCAC-Norway 
circuit would that entail? j 

A. I should estimate that the change that 
I just indicated, which I think is inevitable, 
would reduce our gross income by 45 per cent, 
at least” (R., p. 688). i 
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For other testimony by Mr. Winterbottom on 
this subject, see pp. 25-26, supra. 

Indirectly the revenues of The Western Union 
Telegraph Company will also be adversely 
affected. 

Explanatory note.—Testimony has been q uoted 
(p. 114, supra) as to the direct loss of business 
by the Western Union Telegraph Company to the 
proposed Mackay-Norway circuit if established 
(R., p. 625). 

RCAC has a contract with Western Union for 
the transfer to it at New York of incoming mess¬ 
ages received by RCAC destined to points in the 
United States where RCAC does not have offices 
(Mackay Ex. 14, R., p. 1034, at p. 1036). 

Testifying concerning this contract, RCAC Vice 
President and General Manager Winterbottom 
said: 

“* * * the contract * * * provides for our 
transferring to the Western Union, unless 
otherwise routed by the sender, all the incom¬ 
ing messages from Europe and South America 
and the West Indies, destined to cities in the 
United States where R. C. A. itself is unable 
to do its own job. There is no limitation upon 
R. C. A. about expanding its own services 
within the United States. It is free to open 
new offices any time it is able to do so, but the 
basis of the contract was, first of all, a wide- 
open recognition at all of the Western Union 
offices of the ‘via R. C. A.’ route, in the event 
senders wished to make use of our service, and 
in any event a proportionate return of reply 
traffic, without which one can never live long, 
in the ratio of one for four and a half, or two 
for nine. That contract continued and has 
been modified in some minor degree, but of no 
great importance” (R., p. 720). 

Explanatory note.—The indirect adverse effect 
upon the revenues of Western Union would be, in 



part at least, because of the decrease in traffic 
transferred by RCAC to Western Union for trans¬ 
mission and delivery in the United States, j 

Applicant’s revenues would be increased. 

i 

(Mackay Ex. 21 [Mackay Response to FCC 
Questionnaire] R., p. 1051; R., pp. 907-909. ) 

On the present record, we cannot determine the 
net effect upon the revenues of the International 
System, although its expectation of an increase in 
its revenues seems reasonable. 

Mr. Rauh, Supervisor of Tariffs of Mackay, Com- 
mercial Cable, All America Cables, Commercial 
Pacific Cable and Postal, testified: 

I 

“Q. (By Mr. Wozencraft) : On your Ex¬ 
hibit 34, how many more words from Norway 
to the United States do you estimate ’will be 
handled by Mackay than are now being 
handled by Commercial on the basis | of the 
first ten months of 1935? 

A. (Mr. Rauh) : It would be the difference 
between that 200,000 and the amount that 
Commercial is now handling. I think it was 
73,000, if I am not mistaken. 

Q. It would be 127,000 words, more dr less? 

A. Approximately. 

Q. Is that new business or business that 
will be taken from R. C. A.? 

A. That will probably be business diverted 
from the other radio route. 

Q. And the total revenue for Mackay for 
handling to Norway the business which Com¬ 
mercial now handles, and handling from Nor¬ 
way the business which you estimate on Ex¬ 
hibit 34, Mackay will handle, will bd $24,- 
495.09 according to your figures, is thkt cor¬ 
rect? 

A. That is correct. 

i 

Q. And the present revenue of Comipercial 
for handling the business which it does now 
handle to Norway and the business which it 
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now handles in return from Norway, which 
is 127,000 words less for ten months, is 
$18,291.84—I think that is the figure in round 
figures, and that is $6,000 difference, isn’t it? 

A. Yes, that w’ould be $6,000. 

Q. You have heard Mr. Stone’s testimony 
that it cost him $3,600 more for operation to 
operate the Norway circuit? 

A. I did. 

Q. Deducting the $3,600 from the $6,000, 
that would leave $2,400 in round figures? 

A. That is right. 

Q. Would the indemnity payment to the 
Great Northern amount to more or less than 
$2,400 ? 

A. I don’t know anything about the in¬ 
demnity payment to Great Northern. 

Q. Will you assume, please, for the purpose 
of this question, that there will be an indem¬ 
nity payment to Great Northern on one-half 
of the words handled by Mackay Radio in one 
direction at the rate of 16.5 gold centimes per 
word, and will you tell us how much that 
amounts to? 

Mr. Kern (Mackay Attorney) : Does that 
mean equated words, ordinary traffic, full rate 
traffic, or what? 

Q. (By Mr. Wozencraft) : Equated full rate 
words. 

A. I will have to do a little figuring before 
I can give you an answer on that. 

Q. All right. Will you do that? 

A. I should say roughly about $4,000. 

Mr. Kern: On the basis of this table? 

The Witness: On the basis of the Commer¬ 
cial eastbound traffic. 

Q. So that after paying $3,600 more for op¬ 
erations and roughly $4,000 to the Great 
Northern, the International System would be 
handling 127,000 words more between Nor¬ 
way and the United States than is now handled 
at approximately $1200 or $1400 or $1500 less 
revenue; is that right? 

A. That is right, but there is another angle 
to this. There is about $4,000 or $5,000 addi- 
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tional land tolls that would accrue to M&ckay 
Radio system or its associated land lines” (R., 
pp. 907-909). 

Commercial Cable Vice President Goldhajmmer 
testified: | 

“Q. (By Mr. Wozencraft) : What expense, 
operating or otherwise, would Commercial 
Cable save if the International System busi¬ 
ness from the United States to Norway and 
from Norway to the United States is handled 
via Mackay instead of via Commercial? 

A. (Mr. Goldhammer) : I would not say a 
very substantial expense. We would probably 
save the expense of our agents in Norway, 
which would be more or less nominal. 

Q. No expense on this end by the transmis¬ 
sion and reception of messages to and from 
Norway by Mackay instead of Commercial 
Cable? No saving to Commercial Cable? 

A. No, sir” (R., p. 477). 

I 

i 

I 

The traffic which applicant would gain at the 

i 

expense of the cable companies would prjoduce 

I 

less revenue to applicant than it now produces to 
the cable companies. 

I 

i 

I 

Explanatory note.—As stated on page 24, supra, 

i 

the revenue per word (at the present rate of ex¬ 
change) for full-rate ordinary telegrams between 
the United States and Norway is as follows : 

East- West¬ 
bound bound 

Present Commercial Cable Com¬ 
pany revenue. 9.86^ ^4.86^ 

I 

Proposed Mackay Radio revenue. 4.5^ 19.5^ 

(Mackay Ex. 22 [Commercial Cable Response to 
FCC Questionnaire], R., p. 1060, at pp. 4061-2; 
R., p. 910.) I 
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This difference in revenue would accrue to the 
Norwegian Administration. 

Mackay Vice President Buttner (also Assistant 
Vice President of I. T. & T.) testified: 

“Q. (By Mr. Wozencraft) : What interest 
was it (the establishment of the proposed 
Mackay circuit) to Norway? 

A. (Mr. Buttner) : Well, it was a certain 
interest to Norway, because they would enjoy 
the large bulk of the eastbound traffic available 
to our system, picked up by our connecting 
companies. 

Q. Did you give him any figure as to the 
amount of additional revenue it might mean to 
Norway? 

A. I did not need to do that. They knew 
how many eastward messages we had. I 
think I did mention, in kronen, that it would 
be something like 150,000 kronen to them, 
based on an average figure, a very rough figure, 
because at that stage of the game we made no 
attempt to evaluate the traffic in all the cate¬ 
gories, we just took a figures based on an 
average of all classes of traffic” (K., p. 585). 

There is no showing of any likelihood that any 
additional traffic will be developed by reason of 
the establishment of this additional circuit. Con¬ 
sequently, there would be a redistribution of the 
revenues from the Norwegian traffic with a de¬ 
crease in the total revenues accruing to the Amer¬ 
ican carriers as a whole. 

Explanatory note.—Testimony in support of this 
conclusion has been quoted at pages 110-112, supra . 

The establishment of a new circuit would im¬ 
pose, in addition, increased expense upon the ap¬ 
plicant and the American communications system 
as a whole. 

Mackay Operating Vice President Stone testi¬ 
fied: 
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“Q. (By Mr. Wozencraft) : What ii$ yonr 
estimate as to the investment expense neces¬ 
sary to establish a circuit to Norway? j 

A. (Mr. Stone) : $2,000” (R., p. 232) < 

“Q. (By Mr. Arnold, FCC Attorney) : Is 
any more operating personnel required to 
establish the circuit to Oslo? I 

A. (Mr. Stone) : Yes, sir. 

Q. To what extent will you have to provide 
additional operating personnel? 

A. We have estimated two operators.! 

Q. Approximately what expense will be in¬ 
volved? ! 

A. Approximately on an annual basis of 
$3,600. a year” (R., p. 309). j 

i 

• I 

i 

Commercial Cable Vice President Goldhammer 

I 

testified on direct examination: j 

“A. (Mr. Goldhammer) : * * * we are will¬ 
ing because of our contractual obligation in 
the 1904 contract with the Northern Telegraph 
Company, and until the termination of that 
contract, to compensate the Northern Tele¬ 
graph Company for the 16% centimes per 
word on the amount on which we fail to meet 
our commitment for 50 per cent of our un¬ 
routed traffic from North America. Thi& com¬ 
pensation of 16% centimes a word, of cburse, 
applied to only one-half of the traffic, or 8% 
centimes per word on the total volume of un¬ 
routed traffic from North America” (jR., p. 
453). ! 

i 

Explanatory note.—As appears from the testi¬ 
mony quoted on pages 121-122, supra , the prqposed 
payment by Commercial Cable to the Great North¬ 
ern Telegraph Company for traffic which would be 
diverted from Commercial Cable to Mackav Radio 
would be in addition to the full division of tolls 

I 

between Mackay and the Norwegian Telegraph 
Administration provided for in the proposed 
Mackay-Norway contract. j 


i 

i 



i 
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ECAC Vice President and General Manager 
Winterbottom testified: 

“Q. (Mr. Wozencraft): In addition to the 
loss of revenue which ECAC would suffer as 
a result of the establishment of that service 
by Mackay, are there any other expenses, such 
as the employment of solicitors in Norway 
which would be entailed upon ECAC by the 
establishment of a direct Mackay service sys¬ 
tem? 

A. (Mr. Winterbottom) : Yes, that is inter¬ 
esting too. Up to this time ECAC has em¬ 
ployed no solicitors or canvassers or agents 
either in Norway or any other country in 
Europe, for that matter. The work of traffic 
production or canvassing or propaganda in 
Norway, we have felt, was a duty of the Nor¬ 
wegian administration as an operating partner 
of a joint enterprise. I feel they have done a 
rather good job, but should a parallel Mackay 
circuit be established between the United 
States and our good friends in Norway, the 
Norwegian administration, it will become nec¬ 
essary of course for RCA to begin to appoint 
for the first time traffic canvassers or traffic 
solicitors in Norway, and I rather think our 
good friends in Norway will cease and desist 
their own efforts, and utilize those activities 
in some other direction 7 ’ (R., pp. 6S5-686). 

Mr. Winterbottom’s testimony concerning similar 
expenditures incurred in Japan under similar con¬ 
ditions appears in the record, at page 697. 

The financial soundness of the American owned 
communication companies must be considered by 
this Commission. Changes in the division of tolls 
between American carriers and foreign adminis¬ 
trations or companies which diminish the income 
of the American carriers as a whole without re¬ 
ducing rates or improving service, and especially 
without the additional patronage which can be 
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expected from such a reduction in rates pr im¬ 
provement in service, must be weighed against 
applicant by a commission charged with the duty 
both of the development of a nation-wide and 

i 

world-wide wire and radio communication Service 
and with the duty of seeing that the rates for that 
service are reasonable. 

Applicant’s principal contention is based on its 
need for this circuit for competitive purposes. 

(R., pp. 271, 434-35, 493, 505-7.) j 

Yet, the terms of the proposed contract with the 
Norwegian Administration in effect would tend to 
prevent effective competition from other carriers. 

j 

In paragraph 16 of the proposed contract the 
following appears: 

“Neither party during the continuance of 
this agreement shall by modification br re¬ 
newal of existing agreements or otherwise 

i 

enter into an agreement with a third party 
concerning radiotelegraph traffic between 
Norway and the United States of America 

i 

upon terms more favorable than those cov- 

i 

ered in this agreement or its modification.” 

(Mackay Ex. 2, R., p. 942 at p. 949.) j 

. i 

Clearly, such a provision could not be said to 
be in the interest of the American public. On the 
contrary, it might prevent a competing carrier 
from securing a more favorable contract even 
though it would result in reduced rates, better 
service or other benefits to the American public. 
It is true that during the hearing it was testified 
to by applicant’s witnesses that it had requested 
the Norwegian Administration to add the follow¬ 
ing words to that paragraph: 


i 

i 


i 




“without offering the same terms to the other 
party to this agreement.” 

(R., p. 85.) 

The Commission has not been advised whether 
the Norwegian Administration has consented to 
the proposed change. It technically would make 
it possible for another company to obtain more 
favorable terms than would applicant, but the 
generalizing language makes that possibility ex¬ 
tremely remote. In Norway, radio communication 
services are under the control of a single admin¬ 
istration. 

(R., p. 317.) 

It will be noted that the contract provides no 
safeguard against the exaction of terms from other 
American carriers less favorable to the American 
carriers and more favorable to the Norwegian 
Administration. 

(Mackay Ex. 2, R., p. 942, et seq.) 

The fact that telegraph services in Norway are 
operated as a monopoly by the government tele¬ 
graph administration cannot be disregarded in 
connection with the situation presented by the 
other facts in the case. That administration con¬ 
trols the bulk of the outgoing international traffic. 
For the most part, it can route the traffic as it will. 
The telegraph administration receives a greater 
financial advantage from radio than from cable, 
and it sends the bulk of the traffic to the United 
States by radio. 

If the administration should have the choice of 
two competing direct radio circuits, it is only 
natural to expect that it would favor that circuit 
from which it would derive the greater financial 
advantage. 
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The division of tolls on the proposed circuit is 
not set out in the contract. Although applicant 
testified that it expects the division to be the same 
as that on the R. C. A. Communications circuit to 

I 

Norway, the division can be altered by pimple 
agreement between applicant and the telegraph 


(R., pp. 898, 911.) 

I 

I 

Where there is no increase in total revenues, 
an altered division which results in increased par¬ 
ticipation by the telegraph administration means 
a decreased participation by the American com¬ 
panies. Thus, while rates remain the same, there 
may be a continual lessening of the participation 
of the American companies in the proceeds if two 
competing American radio companies are licensed 
to operate to Norway under such circumstances. 

Inasmuch as the telegraph administration con¬ 
trols every word of outgoing radiotelegraph 
traffic, the competing American radio companies 
would be dependent upon it for their traffic^ from 
Norway. Each would be interested in increasing 
its share of the total traffic. To expect the tele¬ 
graph administration to play the competing com- 

I 

panies against each other is simply to expect that 
the administration will be headed by good busi¬ 
ness men, loyal to their national interests^ To 
rely upon companies which are bitter competitors 
not to make concessions to the administration 
which controls all outgoing radiotelegraph paffic 
is to provide an exceedingly tenuous basis upon 
which to rest public interest. 

RCAC European Communications Manager 
Briggs testified: j 

“Q. (By Mr. Wozencraft) : Mr. Briggs, as 
European representative of RCAC, have you 
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had any conferences with the officials of the 
Telegraph Administration of Czecho Slovakia? 

A. I have had a number of conferences with 
different officials. 

Q. Will you state briefly in your own words 
whether or not at any of those conferences a 
revision or change in the contract of Czecho 
Slovakia with RCAC has been suggested, and 
the circumstances surrounding it? 

A. Very briefly, the situation there as to 
competitive endeavors of the two large radio 
companies has been much the same as it has 
been elsewhere; that is, the conversations, dis¬ 
cussions, correspondence, and general contact 
between the government, administration of¬ 
ficials, and ourselves, indicate very clearly that 
they consider now% always have considered, and 
under present circumstances in my opinion al¬ 
ways will consider, that the two companies 
are competing with each other to get the traffic 
of that country, that it is not only within the 
capabilities of the Telegraph Administration 
of the country, but also that it is the national 
duty of the Telegraph Administration officials 
to obtain from either American company what¬ 
ever they can of material advantage to their 
own country in making an original contract, 
in operating under that contract, and in nego¬ 
tiating with either company, or between the 
two companies for the renewal of the contract, 
or its substitution by another. 

The Czecho Slovakian situation became a 
bit different from that in other countries be¬ 
cause of the arbitration case which we have 
heard about. The result of that arbitration 
in practice and in the minds of the administra¬ 
tion officials there, as indicated to me by sub¬ 
sequent contact with them, was not to pre¬ 
clude the possibility of a competing circuit 
being established, but merely to put an addi¬ 
tional competitive difficulty in the way of the 
establishment of that circuit. 

The offers which we had heard about before 
the arbitration case concerning revision of our 







! 
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terms of association with them were continued 
after the arbitration for two reasons; one, that 
there was still a practical possibility of an¬ 
other circuit being established, provided the 
difficulties which were surmountable had been 
overcome; and the second reason, perhaps even 
more important, was that the Czecho Slov¬ 
akian contract was not a long term contract, 
and we all knew that in a very few years it 
would have to be renewed, or substituted by 
another contract, either with us, or another 
company; and at that time the relations which 
had existed during the life of the first contract 
would have a great deal to do with the atti¬ 
tude of the administration when it came time 
to renew the contract, or make anotheij. 

In consequence we have constantly standing 
before us the request of the Czecho Slovakian 
administration to make what they term a 
counter-proposal to proposals which they seem 
to have in their possession from the Mackay 
Company, and tentative terms of the counter¬ 
proposal which the Czecho Slovakian Adminis¬ 
tration would like to have proposed to them 
much more specifically than anything we ever 
attempted to place before them actually. 

Q. Take Switzerland, is it a fact that until 
three or four years ago Switzerland! had no 
direct radio telegraph service to the United 
States? 

A. That is true. 

Q. Did RCAC and Mackay both attempt to 
establish a direct radio-telegraph service from 
the United States to Switzerland? 

A. Both companies were negotiating with 
the Swiss company for the establishment of a 
direct circuit with New York. 

Q. Was RCA offered the opportunity to es¬ 
tablish a parallel competing circuit with 
Mackay? 

A. I did not myself handle the negotiations 
that led up to the establishment in the first 
case as to the initial establishment of the 
RCAC circuit. However,- 


i 

i 


i 
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Q. (Interposing) Who did? 

A. Colonel Reber handled that question. 

Q. And Colonel Reber? 

A. And Colonel Reber was at that time the 
European representative of the company. 

Q. And now? 

A. Colonel Reber died a few years ago. 

Q. All right. 

A. I was associated with him during a con¬ 
siderable period of time, and to an extent took 
over the work which he had been handling 
with those administrations, and had knowl¬ 
edge from him directly of the situation as it 
existed at that time. 

Q. In 1934 did you conduct any conferences 
or handle any negotiations with Switzerland? 

A. Yes. During 1934 I handled some nego¬ 
tiations with the Managing Director of Radio 
Suisse. 

Q. State, if you know, whether at that time 
the International System was endeavoring to 
establish a direct parallel competing Mackay 
circuit from the United States to Switzerland? 

1 A. If I am to believe Doctor Rothen, and I 
do believe Doctor Rothen, who was and is the 
Managing Director of that company, and also 
from other confirming circumstances, it is true 
that the International Telephone and Tele¬ 
graph Company for Mackay Radio was at¬ 
tempting to arrange for a circuit between New 
York and Switzerland. 

Q. Describe as briefly as possible and in 
your own words any conversations between 
you and Doctor Rothen that you think would 
be of interest to the Commission as shedding 
light upon the international competitive situa¬ 
tion? 

A. Generally speaking, the conversations 
with Doctor Rothen were to the effect that he 
had a proposal from a competitive company, 
and he desired to have a counter-proposal from 
my company which would give him sufficient 
material, financial advantage, over the situa¬ 
tion as it existed at that time to make it un- 
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necessary for him on behalf of his company to 
erect the necessary stations and incilr the 
operating expense and undergo the difficulties 
in the way of embarrassment in attempting to 
be a partner to two competing partners at the 
same time. j 

Q. As a result of those conversations was 
there any change in the RCAC Swiss contract? 

A. As a result of those negotiation^ there 
was a change, which amounted to an Accept¬ 
ance, or just actually an acceptance of the 
terms which Doctor Rotlien himself proposed 
after our initial discussions. 

Q. Take Holland? j 

A. I think I should add in the case of Switz¬ 
erland that Doctor Rothen got substantially 
the material concessions or advantages which 
he was after. He did not get possibly all he 
asked for. Possibly he got all he hoped to get, 
because he is a good business man, and Carried 
on his negotiations probably on a trading 
basis, as one would expect. i 

Q. He is a good business man and an honor¬ 
able and devoted officer of his company? 

A. Oh, quite so. His methods were entirely 
open and above reproach. There was nothing 
to criticize in the methods. I am not criticizing 
him for making the best bargain he cotild for 
his own company. ! 

Q. Is the Swiss Government interested in 
the Suisse Radio Company? 

A. The Swiss Government has a substantial 
interest in the Suisse Company, and is repre¬ 
sented on its board of directors. j 

Q. Take Holland; does RCAC operate a 
service with Holland ? j 

A. RCAC has operated a direct service with 
Holland for something like ten years; I have 
forgotten the exact date. 

Q. State as briefly as possible, and in your 
own words, any facts which in your judgment 
may be of interest to the Commission as shed¬ 
ding light upon the international competitive 
situation as to any conferences or negotiations 

I 
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i 
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which yon have had with any representative or 
representatives with the Holland Telegraph 
Administration ? 

A. During the years 1932, three, four, and 
five, I had various conversations with different 
officials of the Netherlands Telegraph Admin¬ 
istration, all of them concerning the situation 
brought about by the fact that they too had 
had offers and proposals from the I. T. & T. on 
behalf of a Mackay Radio circuit direct be¬ 
tween New York and Holland, which would 
have been to the substantial financial ad¬ 
vantage of the Dutch Administration. 

They had worked with us for the period of 
ten years. We had developed our circuit 
together on a truly partnership basis. We had 
been opposed to the building up of service over 
that circuit in all possible legitimate ways by 
both cable companies, both Western Union and 
the Commercial Cable Company, both of whom 
operate directly into Holland. 

The Dutch Administration recognized that 
there was a certain amount of, perhaps I 
should say sentimental loyalty—it conveys the 
meaning—due to the fact of our long associa¬ 
tion. 

They did not demand full financial com¬ 
pensation for what they might have spent to 
establish a second circuit, but they did feel 
that they in fairness to their country could 
not decline to establish a second circuit which 
would bring them a certain amount of income, 
without securing something in compensation 
for declining that offer. 

Q. Did they secure any compensation? 

A. They secured material compensation for 
it in the form of changed division of the radio 
tolls. 

Q. Let us take Norway. 

A. In the case of Norway, during the year 
1935 there were discussions with Norwegian 
Telegraph Administration officials, following 
earlier correspondence with them, concerning 
the establishment of a second competitive cir¬ 
cuit with Norway. 
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The situation there was very much the same, 
although a slightly different factor entered 
there in that the Norwegian station Consists 
of only one independent transmitter, and there¬ 
fore unless the administration were tb work 
at all times what Mr. Pratt has described as a 
forked circuit, that would require either sub¬ 
stantial changes to their existing transmitter 
or a new transmitter. 

The usual attitude of wishing to have a 
counter-proposal came to the fore very early 
in the discussions which we had with the Nor¬ 
wegian officials. | 

They informed me what they understood the 
competitive proposal to be, and asked ttat cer¬ 
tain proposals which they had themselves 
worked out and thought over be considered by 
my company in an effort to find a way to give 
them at least to some extent the gain that they 
would have had from the establishment of the 
second circuit, and that without the erection 
of a second transmitter. 

Q. Have we made any counter-proposal to 

Norwav? i 

«/ 

A. To date we have not yet done so. j 
Q. Has Norway expressed any dissatisfac¬ 
tion with our service or co-operation? j 

A. Quite to the contrary. The officials with 
whom I have talked have told me specifically 
that there is no dissatisfaction either with the 
operation of the circuit or with the relations 
which we have had with them, but thg,t their 
interest in the establishment of a secbnd cir¬ 
cuit is due entirely to the financial advantages 
which it would bring to them. 

Q. Have you had any complaint of service 
from Holland? j 

A. Exactly the same situation prevails in 
Holland. The service to Holland is on pn even 
more highly developed basis than to Norway, 
and, as I explained before, has been deyeloped 
to that degree of efficiency only by the closest 
co-operation between the Dutch Administra¬ 
tion and ourselves. 
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Q. Any complaints from Switzerland? 

A. None whatever. 

' Q. Any complaints from Czecho Slovakia? 

A. None whatever. 

Q. The negotiations then were all due to the 
proposals of Mackay to the various Adminis¬ 
trations or companies? 

A. In each case that I have spoken of they 
were directly due to the competitive situation 
of tw’O companies in the field, and one Admin¬ 
istration or company having in its control the 
traffic, for which both American companies 
were competing. 

Q. In your judgment is it possible for two 
competing American radio-telegraph companies 
to establish or seek to establish direct parallel 
competing radio-telegraph circuits and services 
between the United States and European coun¬ 
tries and companies, European countries in 
which there are single telegraph administra¬ 
tions, or telegraph companies, without compet- 
1 ing to the disadvantage of the American com¬ 
panies and the advantage of the foreign Admin¬ 
istration or company? 

A. The reply to that is quite clear from the 
very nature of the competition between the 
two American companies. They are compet¬ 
ing. That much we certainly must admit. 

They can not under present conditions even 
agree with each other, as I understand it, upon 
the terms of the offer which either one or both 
will make. In other words, they can not agree 
1 not to offer better than such and such terms. 

Under those circumstances it seems to me 
that both companies must use every reason¬ 
able commercial competitive endeavor to retain 
the business which they have, or to obtain 
business which they have not. 

Q. Are we competing for business to every 
point we reach with some member of the inter¬ 
national system? 

A. We are” (R., pp. 803-9). 

RCAC Vice President and General Manager 
Winterbottom gave testimony concerning similar 
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negotiations with, and concessions to, Poland and 
Belgium, beginning at page 699 of the Record. 

It is apparent that the maximum concession 
which any American radio company makes to a 
foreign telegraph administration becomes the 
minimum which any competitor can make to that 

i 

administration if it expects to receive a substan¬ 
tial portion of the outgoing traffic. It is impos¬ 
sible to foresee the ultimate maximum of conces¬ 
sions which a company will make in a desperate 
effort to get or retain traffic. The Commission 
should not invite such a situation by grafting an 
application on the facts of the present case, and 
especially where no offsetting benefits to the pub¬ 
lic have been shown. j 

The Commission has the responsibility for carry¬ 
ing out the purpose of Congress expressed in Sec¬ 
tion 1 of the Communications Act of 1934 which 
contemplates “a rapid, efficient, Nation-wide and 
world-wide wire and radio communication service 
with adequate facilities at reasonable charges.” 
In carrying out that purpose, the incidental ad¬ 
vantages or disadvantages to particular companies 
are not controlling. The provisions of Sections 
214, 307, 309 and 319 of the Communications Act 
of 1934 indicate clearly that it was not the inten¬ 
tion of Congress to permit an indiscriminate exten- 
sion of telegraph service merely because it might 
serve the purpose of a particular company to make 
the extension. The Commission’s duty ds found 
in these sections and as interpreted by the courts 

I 

when construing similar sections of the Radio Act 
of 1927 and the Interstate Commerce Act is to 
determine the public interest, convenience or ne¬ 
cessity from the viewpoint of the interest of the 
country as a whole uncontrolled by the fact that 
its decision may hinder an applicant in the execu- 

i 

i 

i 
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i 

i 

i 




138 


tion of plans which the Commission has found 
will bring about a condition contrary to the public 
interest. 

Upon careful consideration of all the evidence, 
the Commission finds that there are adequate 
radio and cable facilities, keen competition and 
service with which there is no complaint. The 
proposed new circuit would not offer new or im¬ 
proved service, reduce rates or create traffic. It 
would decrease the revenues of all established 
competing companies except applicant. The es¬ 
tablishment of the proposed circuit would mean 
the practical withdrawal of an associated cable 
company from competition. The expected in¬ 
crease in revenue to applicant is not shown to be 
necessary for the continued operation of applicant 
or of the International System as competing fac¬ 
tors in international communication service. The 
total revenue to the American-owned companies, 
upon which this country must depend for its inde¬ 
pendent foreign communications system, would be 
reduced and additional expense incurred without 
any corresponding benefit to the American people 
by reduced rates or improved service. In the 
light of these facts and of the entire record, the 
Commission finds that public interest, convenience 
or necessity will not be served by the granting of 
these applications and, accordingly, enters its 
order denying said applications, effective at 3 
a. m., Eastern Standard Time, June 3rd, 1936. 
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Statement of the Case. j 

| 

I 

This is an appeal from an order of the Federal Com¬ 
munications Commission dated April 21, 1937 (rec. p. 
1299) denying appellant’s applications for modification 
of fixed public service licenses of point-to-point telegraph 
stations to add Oslo, Norway, as a primary point of com¬ 
munication. The applications were assigned for hearing 
before the Telegraph Division of the Commission on 
January 13, 1936, and hearings were concluded on Janu¬ 
ary 28th. The record consisted of 1481 pages and some 75 
exhibits. The Telegraph Division, on June 3, 1936, de- 


i 

i 
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nied appellant’s applications and the statement of facts 
and grounds for its decision are set forth beginning with 
page 1269 of the record. Thereafter, on June 15, 1936, 
appellant applied to the Commission for a rehearing 
before the Commission en banc to reconsider and reverse, 
change or modify the order of the Telegraph Division, 
and on November 11, 1936, the Commission en banc 
granted the application for rehearing, limited to oral 
argument. The oral argument was held on December 7, 
1936, and by order dated April 21, 1937, the Commission 
en banc affirmed the decision of the Telegraph Division, 
Commissioners Payne and Walker dissenting (rec. pp. 
1298-1300). 

On the record as thus made this intervenor will argue 
(1) that the power of review of this court is limited to 
errors of law; (2) that there was substantial evidence to 
support the order of the Commission and its findings 
were not arbitrary or capricious; and (3) that the deci¬ 
sion of the Commission was correct upon the merits. 


ARGUMENT. 

I. 

The power of review of this court is limited to errors 
of law. 

The power of review of this court with respect to 
orders of the Commission is set forth in section 402 (e) 
of the Communications Act of 1934, wherein it is provided 
that the review by the court shall be limited to questions 
of law and “that findings of fact by the Commission, if 
supported by substantial evidence, shall be conclusive 
unless it shall clearly appear that the findings of the 
Commission are arbitrary or capricious.” 

This court is familiar with the history of the power 
conferred upon it with respect to appeals from orders of 
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the Commission regulating communication jactivties. 
The Federal Radio Commission, predecessor of the pres- 

i 

ent Commission, was established pursuant to tjhe Radio 
Act of 1927. Section 16 of that act provided tl}e method 
of review for parties aggrieved by any decision of the 
Commission and among the powers given to this court 
was the right to alter or revise the decision appealed from 
and enter such judgment as might seem just tb it. The 
question of the power of the court was adjudicated by 
the Supreme Court of the United States in Radio Comm. 
v. General Electric Co., 281 U. S. 464 (1930).! In that 
case, the Supreme Court, after quoting the language of 
section 16 of the Radio Act of 1927, above referred to, 
held that the power thus conferred made the court an 
administrative court with respect to orders of the Fed¬ 
eral Radio Commission and that for all practical purposes 
in a case of this character the court was nothing more 
than a superior or revising agency in the samO field as 
that Commission. j 

As a result of this decision of the Supreme Court sec¬ 
tion 16 of the Radio Act of 1927 was amended on July 1, 
1930, so as to limit the review by the court to questions 
of law with the specific limitation “that findings of fact 
by the Commission, if supported by substantial evidence, 
shall be conclusive unless it shall clearly appeal* that the 
findings of the Commission are arbitrary or capricious. ’ ’ 
In Radio Common. v. Nelson Bros. Co., 289 tj. S. 266 
(1933), the Supeme Court construed the amendment of 
July 1, 1930 to the Radio Act of 1927, and held that the 
court was no longer empowered to revise the Commis¬ 
sion ’s decisions and to enter such judgments as ^he court 
might think proper. It stated that the amendment mani¬ 
festly demanded judicial, as distinguished from adminis¬ 
trative, review. The language quoted from th^ amend¬ 
ment of July 1, 1930, was incorporated verbatim in the 
Communications Act of 1934. j 

Since the amendment of July 1, 1930, this (jourt has 
had occasion to pass upon many appeals from the Federal 



Radio Commission and its successor, the Federal Com¬ 
munications Commission. It has held that it will sustain 
the findings of the Commission unless they are shown by 
the record to be manifestly against the evidence. The 
findings of fact made by the Commission if supported by 
substantial evidence are conclusive unless it shall appear 
that the findings of the Commission are arbitrary or 
capricious. Riker v. Federal Radio Commission, 55 F. 
(2d) 535 (1931); Pacific Radio Development Co. v. 
Federal Radio Commission, 55 F. (2d) 540 (1931); 
Davison v. Federal Radio Commission, 61 F. (2d) 
401 (1932); Radio Investment Co. v. Federal Radio 
Commission, 61 F. (2d) 381 (1932), certiorari de¬ 
nied, 288 U. S. 612; Telegraph Herald Co. v. Federal 
Radio Commission, 66 F. (2d) 220 (1933); Boston Broad¬ 
casting Co. v. Federal Radio Commission, 67 F. (2d) 505 
(1933), certiorari denied, 290 U. S. 679; Goss v. Federal 
Radio Commission, 67 F. (2d) 507 (1933); Radio Service 
Corp. v. Federal Communications Commission, 78 F. (2d) 
207 (1935). Where there is substantial evidence to sup¬ 
port the findings of fact made by the Commission, the 
findings are conclusive. Woodmen of the World, etc. v. 
Federal Radio Commission, 65 F. (2d) 484 (1933). In a 
recent case the court has held that it is not to be governed 
only by the weight of the evidence in cases of contradic¬ 
tion, but that it must affirm the decision of the Commis¬ 
sion as to the facts if supported by substantial evidence, 
unless the decision is arbitrary or capricious. Eastland 
Co. v. Federal Communications Commission, 92 F. (2d) 
467 (1937). 

The fact that upon the evidence before the Commission 
the court might have reached different conclusions is not 
sufficient for the court to reverse the findings of the Com¬ 
mission if the conclusions of the Commission were based 
upon substantial evidence in the record. The fact that 
the evidence before the Commission submitted by an ad¬ 
verse party was substantial in character and tended to 
sustain its contention has likewise been held not to afford 
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a sufficient basis upon which this court could reverse the 
Commission if there was substantial evidence in the record 

i 

upon which to base the Commission’s decision; This 
latter point was directly passed upon by this court in 
Davidson v. Federal Radio Commission, supra, wherein, 
at page 401, the court said: 

i 

I 

i 

‘ 1 The record discloses that the evidence submitted 
to the Examiner by appellant in support of| the ap¬ 
plication was substantial in character and! tended 
to sustain appellant’s contention. On the other 
hand, however, it cannot be said that the findings 
of the Commission were not sustained by substan¬ 
tial evidence, or that the Commission’s decision 
was arbitrary or capricious.” 

! 

I 

Neither is the fact that the ruling of the Commission 
is unreasonable, or unwise, or incorrect, sufficient for this 
court to reverse an order of the Commission. As was 

_ i 

said by this court in Telegraph Herald Co. v. Federal 
Radio Commission, supra: j 

“It may be argued that the ruling of the Commis¬ 
sion was unreasonable or unwise, or that the Com¬ 
mission’s conclusions upon the testimony were in¬ 
correct, but these are questions which do not arise 
upon such an appeal. ’ ’ 

! 

j 

i 

i 

i 

There was substantial evidence to support the order 
of the Commission and its findings were not arbitrary 
or capricious. 

Exception is taken by appellant to the fact that, as 
alleged by it, the Commission did not consider certain 
evidence. It is well settled that it is not necessary for an 
administrative tribunal, in issuing its findings of fact 
with respect to a particular controversy, to include therein 
reference to every piece of evidence that was offered in 
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the proceeding before it. That, of course, would be prac¬ 
tically impossible in a proceeding such as the one under 
review, when, as stated before, the record consists of 1481 
pages and some 75 exhibits. It is sufficient to sustain the 
findings of the Commission that there be substantial evi¬ 
dence in the record to support them. Moreover, the ex¬ 
ception of appellant, above referred to, is directly con¬ 
tradictory to the affirmative statement of the Commission 
that it considered all of the evidence (rec., p. 1279). 

In denying the applications the Commission found 
(1) that the radio and cable facilities between the United 
States and Norway are adequate, competition is keen and 
that there is no complaint of the service rendered; (2) 
that the proposed new circuit would not offer new or im¬ 
proved service, reduce rates, or create traffic; (3) that 
the proposed new circuit, while increasing the revenues 
of applicant, would decrease the revenues of all other 
established competing carriers and would decrease the 
total revenues of the American owned companies; (4) that 
increase in applicant’s revenues was not shown to be nec¬ 
essary for the continued operation of applicant or of its 
associated companies comprising the International Sys¬ 
tem and (5) that the proposed circuit would result in the 
practical withdrawal of an associated cable company from 
competition (rec., pp. 1269,1270). Because of these find¬ 
ings, the Commission held that the public interest, con¬ 
venience or necessity would not be served by granting 
these applications. 

At the present time there are five carriers in the United 
States accepting traffic to and from Norway, three cable 
and two radio companies. The cable companies are this 
intervenor, Commercial Cable Company and French Cable 
Company; the radio companies are R.C.A. Communica¬ 
tions, Inc. and applicant via Copenhagen, Denmark (rec., 

p. 111). 

During the first ten months of 1935, the volume of 
traffic in words between the United States and Norway 
handled by these carriers, divided as between eastward 
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and westward traffic, was as follows (exhibits oinitted in 
printing record, p. 7): 


Western Union. 

Eastward Westward 
302,015 55,512 

Total 

357,527 

Commercial Cable Co. 

190,073 

73,343 

263,416 

French Cable Co. 

12,398 

28 

12,426 

R.C.A. Communications, Inc... 

799,163 

914,407 

1,713,570 

Mackay Radio & Telegraph Co. 

13,273 

13,273 

Total. 

1,316,922 

1,043,290 

2,360,212 


Applicant is a part of the International Telephone & 
Telegraph Company system. The stock of the companies 
controlling applicant as well as that of the Commercial 
Cable Company and Postal Telegraph-Cable Company 
is held by the Mackay Companies, a Massachusetts trust. 
Practically all the stock of the latter is in turn held by the 
Postal Telegraph-Cable Corporation. The entire stock 
of the Postal Telegraph-Cable Corporation is owned by 
the International Telephone & Telegraph Company (rec., 
pp. 73, 74, 883, 1073). ! 

In finding that the radio and cable facilities between 
the United States and Norway are adequate for existing 
traffic, or any expected growth in such traffic, the (Commis¬ 
sion had before it the fact, as it stated (rec., p. 1272) that 
this intervenor, the Commercial Cable Company and 
French Cable Company had 16 cables with a total of some 
25 circuits available for handling available traffic. The 
testimony, in fact, showed that this intervenor had 10 
cables with 23 circuits (rec., pp. 616, 1255); Conimercial 
Cable Company had 5 cables with 7 circuits (rec., p. 511); 
and that the French Cable Company had 3 cables with 
3 circuits (rec., pp. 264, 935). In addition, R.CjL Com¬ 
munications Inc., communicates direct with Noifway by 
radio (rec., p. 673). Applicant likewise accepts Norway 
business which it transmits via its direct radio circuit to 
Copenhagen, Denmark (rec., 293). 

Mr. Stone, operating vice-president of applicant, tes¬ 
tified that it would not require all the facilities o i all the 
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carriers serving Norway to handle present traffic (rec., p. 
270). Mr. Goldhammer, on behalf of Commercial Cable 
Company, testified that there was an abundance of facili¬ 
ties already existing to handle any present existing traffic 
or any normal increase in such traffic as could be expected 
for years to come (rec., p. 506). Mr. Winterbottom, vice- 
president and general manager of R. C. A. Communica¬ 
tions, Inc. testified that the Norway business at present 
available could be handled by any one of the three Amer¬ 
ican companies at present serving Norway by utilizing the 
facilities of that company only a few hours per day without 
interfering with the normal flow of business via that com¬ 
pany to and from other foreign countries (rec., p. 678). 
Mr. Coggeshall, on behalf of this intervenor, testified that 
the traffic between the United States and Norway (east¬ 
ward) for the first ten months of 1935 could be handled by 
the slowest one of intervenor’s ten cables in approximately 
four hours, and that the division of traffic between Norway 
and the United States during that period was 55.5 per 
cent eastward and 44.5 per cent westward (rec., p. 620). 

That competition is keen between the carriers now 
serving Norway is evidenced by the fact that the Commer¬ 
cial Cable Company has canvassers stationed in Norway 
actively competing for traffic in a westward direction 
(rec., p. 490) and by Commission exhibit 13 (exhibits 
omitted in printing record, p. 7) which shows that this 
intervenor, Commercial Cable Company, French Cable 
Company and applicant are competing for eastbound 
traffic and all companies except applicant for westbound 
traffic. The testimony is that traffic between Norway and 
the United States in both directions is being handled 
efficiently by the companies at present in the field and that 
complaints with respect to the service by any company are 
practically unknown (rec., pp. 271, 272, 506). 

With respect to the Commission’s findings respecting 
the service that would be available if the applications 
were granted, Mr. Stone stated that applicant had nothing 
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of a technical character which they expected to make 
available to the communication users of the United States 
and Norway that was not already being made available 
to such users by R. C. A. Communications, Inc. (ifec., p. 
274); that applicant intended to offer only the same classes 
of service at the same rates as the other carriers already 
serving the field (rec., p. 192); that there was no ]j>lan to 
reduce the rates after the circuit was opened (rec., pj. 286); 
and that no business of any substantial character would 
be developed by the opening of the circuit (rec., pj). 287, 
729). | 

I 

From the testimony it is clear that the proposed new 
circuit would decrease the revenues of all other established 
competing carriers. Mr. Winterbottom summed the mat¬ 
ter up succinctly when he said: 

1 ‘ The business which the Mackay circuit would ob¬ 
tain would, of course, be the result of a further divi¬ 
sion of the existing volume of business now handled 
by the four carriers represented. Some of it would 
come from the Western Union, some of ii would 
necessarily come from the Commercial Cable, I 
think, as the result of its proposed contract, whereas 
a very substantial proportion perhaps the larger 
proportion would come from R.C.A.C. ahd Mr. 
Cougnenac (French Cable Company) might lose a 
little, too” (rec., p. 685). j 

i 

i 

i 

That the total revenues of the American owned com¬ 
panies would be decreased is clear beyond dispute. The 
rate to Norway by all companies, for ordinary traffic, is 
24 cents per word and from Norway to the United States 
1.20 gold francs per word or the equivalent of 39L2 cents 
United States currency per word. This intervehor, on 
eastward traffic via its normal route, retains 9.79 cents 
per word, and on westbound 24.99 cents per word (rec., 
p. 1263). The Commercial Cable Company by its nor¬ 
mal route retains 9.86 cents per word on eastbound traffic 
and 24.86 cents per word on westbound traffic (ij'ec., pp. 
1061, 1062). R. C. A. Communications, Inc., through its 

i 

i 

I 

i 

i 


! 

! 
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contract arrangement with the Norway administration 
pays to that administration on eastward traffic handled 
directly with the Norway administration 60 centimes, 
which, at the par of gold francs on an American dollar 
basis, $.3267, equals 19.502 cents per word, retaining 
for itself only 4.498 cents per word, as compared to 9.79 
cents per word for this intervenor and 9.86 cents per 
word for the Commercial Cable Company. In the op¬ 
posite direction, the rate of 1.20 gold francs is divided 
equally between the Norwegian administration and 
E. C. A. Communications, Inc., the 60 centimes accru¬ 
ing to E. C. A. Communications, Inc. converted to Amer¬ 
ican currency, being 19.502 cents as compared with 24.99 
cents per word accruing to this intervenor and 24.86 
cents accruing to the Commercial Cable Company (rec., 
p. 1214). The proposed arrangement between the Nor¬ 
wegian administration and applicant for the handling 
of traffic if the circuit is authorized is the same as that 
at present in effect with E. C. A. Communications, Inc. 
(rec., p. 113). The testimony is undisputed that the pro¬ 
posed new circuit would attract business from the other 
carriers in the field. Therefore, it necessarily follows 
that all business diverted from the cable companies would 
result in an increase in the amounts received by the 
Norwegian administration and a consequent reduction 
in the amounts retained by the American carriers as 
a whole, because of rate divisions more favorable to 
the Norwegian administration when traffic is handled by 
radio than when handled by cable. 

Mr. Stone testified that in the event the proposed cir¬ 
cuit was authorized all business for Norway now handled 
by the Commercial Cable Company, a member of the 
International group as is applicant, would be diverted to 
applicant with a consequent substantial loss of revenue 
to American owned carriers as hereinabove explained 
(rec., pp. 263-276). 

In the light of the fact that the evidence before the 
Commission shows that the public of the United States 





11 


I 

• I 

I 

i 

i 
i 

i 
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i 

i 
i 

i 

i 

would not benefit either in the matter of rates qr service, 
and that the American carriers as a whole v^ould lose 

i 

to a foreign government revenues sorely Heeded to 
enable them to make available, so far as possible, to all 
the people of the United States a rapid, efficient, nation¬ 
wide, and world-wide wire and radio communication serv- 
ice as required by the Communications Act of 1934, to 

i 

the representatives of a foreign government, there can 
be no doubt that the findings of the Commission were 
neither arbitrary nor capricious. The findings are based 
upon substantial evidence as outlined above. 

I 

in. 

I 

| 

The decision of the Commission was correct upon 
the merits of the case. i 

I 

i 

On this appeal, as before the Commission, appellant 
insists that the fundamental issue in the case is whether 
there is to be competition as against monopoly in public 
service radiotelegraph communications between the 
United States and Norway. The argument tb support 
this proposition is contained in the brief at page 60 et seq. 

In our opinion, the argument upon this point reflects 
such a fundamental misconception of existing! law that 
it should not go unchallenged. i 

Neither existing law nor any existing national policy 
as declared by Congress requires the continuance of com¬ 
petition in any branch of commerce. Still less does any 
existing law or policy require that competition, where it 
exists, be extended into new territory. Whai| the law 
does require is that existing or potential coinpetition 
should not be artificially stifled by contract; that so far 
as contract obligations are concerned every competitor 
is to be free to continue (or not to continue) coihpetition, 
and to extend (or not to extend) its field. 

The anti-trust laws were aimed at one evil, the sup¬ 
pression of competition by contract. It was foiind, later, 

I 

i 

i 

i 
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tliat there was another evil to be guarded against. Too 
much competition, it was found, might be as harmful to 
the public interest as too little. To guard against that 
danger, the certificate of convenience and necessity was 
invented. The policy underlying the requirement that 
such certificate shall be obtained is not in conflict with 
the policy underlying the anti-trust laws. The anti-trust 
laws leave the competitors free, so far as contract is 
concerned. The competitor wishing to expand must still 
secure his franchise, must still secure his right of way, 
must still (where the law requires a certificate of con¬ 
venience) satisfy the regulatory body that the particular 
extension or expansion involved is not a wasteful and 
unnecessary duplication, burdening the public by increas¬ 
ing the base on which it must ultimately pay a fair re¬ 
turn, without any reasonably commensurate advantage. (1) 
Such is the situation in the case of railroads, which also 
are subject to the anti-trust laws. Such is the situation 
in the case of most other public utilities today, which 
are all subject to anti-trust laws, either State or Federal, 
as well. The construction suggested by counsel for the 
appellant would make the provision for certificates of 
convenience and necessity meaningless. 

Having disposed of the “ monopoly’’ argument, we 
submit that the only question before the Commission was 


(1) “Such a certificate was unknown to the common law. It is a creature of 
the machine age, in which plants have displaced tools and businesses are 
substituted for trades. The purpose of requiring it is to promote the 
public interest by preventing waste. Particularly in those businesses in 
which interest and depreciation charges on plant constitute a large element 
in the cost of production, experience has taught that the financial burdens 
incident to unnecessary duplication of facilities are likely to bring high 
rates and poor service. There, cost is usually dependent, among other 
things, upon volume; and division of possible patronage among competing 
concerns may so raise the unit cost of operation as to make it impossible 
to provide adequate service at reasonable rates. The introduction in the 
United States of the certificate of public convenience and necessity marked 
the growing conviction that under certain circumstances free competition 
might be harmful to the community and that, when it was so, absolute 
freedom to enter the business of one’s choice should be denied.” 

Per Brandeis, J., dissenting, in New State Ice Co. v. Liebmann, 285 U. S. 
262, 282 (1932). The difference of opinion between the members of the 
court was not on this point. 





the simple one, namely, did public necessity or con¬ 
venience require the need of additional cable and radio 
facilities between the United States and Norway? We 
believe that the decision of the Commission 'tfas clearly 
within the intent of the Communications Act of 1934. 

The applicable sections of the Communications Act 
of 1934 will be referred to. Section 214 provides: 

• I 

“No carrier shall undertake the construction of 
a new line or an extension of any line, or shall 
acquire or operate any line, or extension thereof, 
or shall engage in transmission over ori by means 
of such additional or extended line, qnless and 
until there shall first have been obtained from the 
Commission a certificate that the present or future 
public convenience and necessity require or will 
require the construction , or operation, o f construc¬ 
tion and operation, of such additional or extended 
line/ 7 (Italics ours.) 

Sections 301, 303, 308, 309 and 319 of the Act place 
upon radio telegraph carriers the same obligation to 
secure a certificate of public convenience anA necessity 
which is placed upon wire and cable companies by sec¬ 
tion 214. 

The italicized portion of the quotation frpm section 
214 of the Act is identical with the provisions of section 
1 (18) of the Interstate Commerce Act applicable to rail¬ 
road carriers. This language has been in the! Interstate 
Commerce Act since 1920 and has been interpreted and 
applied by the Supreme Court of the United States and 
by the lower Federal courts. It is unnecessary, we believe, 
to cite authorities for the well-recognized principle that 
when language in a new legislative enactment i£ obviously 
borrowed from a previously-enacted statute^ Congress 
presumably knew and approved the judicial and ad¬ 
ministrative decisions which have interpreted or applied 
the previous law. 

The policy of the Interstate Commerce Coipmission in 
applying the provisions of section 1 (18) of the Interstate 
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Commerce Act has been to deny an application for a 
certificate of convenience and necessity for the construc¬ 
tion of a new line, or the extension of an old one, where 
either (1) the present available service is adequate; (2) 
existing facilities are ample; (3) the traffic which the new 
line would attract would be secured primarily by diver¬ 
sions from established carriers; or (4) a division of the 
available or expected traffic will imperil the service ability 
of the established carriers. 

In Texas & Pac. Ry. v. Gulf, etc., Ry., 270 TJ. S. 266 
(1926), the Supreme Court set forth very clearly the 
general underlying policy of Congress in enacting section 
1 (18) of the Interstate Commerce Act. The court said 
at pages 277 and 279: 

“A truer guide to the meaning of the terms exten¬ 
sion and industrial track, as used in paragraphs 
18 to 22, is furnished by the context and by the 
relation of the specific provisions here in question 
to the railroad policy introduced by Transportation 
Act, 1920. By that measure, Congress undertook 
to develop and maintain, for the people of the 
United States, an adequate railway system. It 
recognized that preservation of the earning ca¬ 
pacity, and conservation of the financial resources, 
of individual carriers is a matter of national con¬ 
cern; that the property employed must he permitted 
to earn a reasonable return; that the building of 
unnecessary lines involves a waste of resources and 
that the burden of this waste may fall upon the 
public; that competition between carriers may re¬ 
sult in harm to the public as well as in benefit; and 
that when a railroad inflicts injury upon its rival, 
it may be the public which ultimately bears the loss. 
See Railroad Commission v. Chicago, Burlington 
& Quincy R. R. Co., 257 U. S. 563; The New Eng¬ 
land Divisions Case, 261 U. S. 184; The Chicago 
Junction Case, 264 U. S. 258; Railroad Commission 
v. Southern Pacific, 264 U. S. 331. The Act sought, 
among other things, to avert such losses/ ’ 

“When the clauses in paragraphs 18 to 22 are read 
in the light of this congressional policy, the mean- 
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ing and scope of the terms extension and! indnstrial 
track become clear. * * * But where the proposed 
trackage extends into territory not theretofore 
served by the carrier, and particularly where it 
extends into territory already served by another 
carrier, its purpose and effect are, und&r the new . 
policy of Congress, of national concern. For in¬ 
vasion through new construction of territory ade¬ 
quately served by another carrier, like fhe estab¬ 
lishment of excessively low rates in ordef to secure 
traffic enjoyed by another, may be inimical to the 
national interest. If the purpose and effect of the 
new trackage is to extend substantially the line of 
a carrier into new territory, the proposed trackage 
constitutes an extension of the railroad within the 
meaning of paragraph 18, although tlie line be 
short and although the character of the service con¬ 
templated be that commonly rendered to industries 
by means of spurs or industrial tracks. Being an 
extension, it cannot be built unless the federal com¬ 
mission issues its certificate that public convenience 
and necessity require its construction.*’ (Italics 
ours.) 

The case just referred to was followed by Texas Sc. 

R. R. v. Northside Ry., 276 U. S. 475 (1928), whfere it was 
said, at page 479: | 

l 

i 

“The purpose of paragraphs 18 to 22 is fo prevent 
interstate carriers from weakening themselves by 
constructing or operating superfluous links, and to 
protect them from being weakened by another car¬ 
rier’s operating in interstate commerce k compet¬ 
ing line not required in the public interest. Citing 
Railroad Commission of Wisconsin v. | Chicago, 
Burlington S Quincy R. R. Co., 257 U. S. 563; The 
Chicago Junction Case, 264 U. S. 25 8; Railroad 
Commission of California v. Southern Pacific Co., 

264 U. S. 331; Alabama S Vicksburg Ry. Co. v. 
Jackson S Eastern Ry. Co., 271 U. S. 2441 ’ 9 

In 1931 the Supreme Court rendered its decision in 
Ches. S Ohio Ry. v. United States, 283 U. S. 35^ wherein 


i 
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it reiterated its previous views as to the policy of Congress 
in enacting section 1 (18) and subsequent sections of the 
Interstate Commerce Act. The court said at page 42: 

“Undoubtedly the purpose of these provisions is 
to enable the Commission, in the interest of the 
public, to prohibit the improvident and unnecessary 
expenditures for the construction and operation of 
lines not needed to insure adequate service.’’ 

The decisions of the lower Federal courts have been 
to the same effect. In Detroit & M. Ry. v. Boyne City G. & 
A. R. Co., 286 Fed. 540 (1923), the district court said at 
pages 545 and 546: 

“It is a cardinal principle of statutory construction 
that in interpreting the language of a statute the 
meaning of the words must, if not so plainly ex¬ 
pressed as to leave no room for doubt, be deter¬ 
mined by a consideration not only of such words 
but also of the purpose with which they were used 
by the legislative body enacting such statute, and, 
consequently, of the object thereby sought to be 
accomplished. 

“It is certain that the purpose actuating Congress 
in adding to the Interstate Commerce Commission 
the provisions here involved was as was pointed 
out by Interstate Commerce Commissioner Clark 
while speaking before the Committee on Interstate 
and Foreign Commerce of the House of Representa¬ 
tives, when such Committee was considering the 
enactment of these amendatory provisions, and 
shortly before such enactment, ( to prevent the 
building of duplicate lines of railroad because of 
keen rivalry of certain financial interests, or when 
the railroads so built will not serve the present or 
future convenience and necessity, and will simply 
depend for traffic upon that which they can get 
away from railroads already built, adding to the 
total burden of maintenance, capital returns, etc., 
which the public must pay. 9 

“Congress had in mind and was endeavoring to 
correct the disastrous .evils, to both the railroads 
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and the public, which for many years had attended 
the construction of lines of railroad, main and 
branch, in ruinous competition with each other and 
with resultant injury to the public, which was com¬ 
pelled to bear the inevitable consequences of such 
a situation . The statutory provisions nbw under 
consideration substituted, as the underlying basis 
for the construction of new lines of railroad (main 
and branch), in place of the previously controlling 
policy of the private desires and ambitions of 
owners of railroads, the new test and rulej of public 
convenience and necessity.’’ (Italics ours.) 

i 

i 

i 

i 

In Pennsylvania R. Co. v. United States, 40 Fed (2d) 
921 (1930), the district court said at page 923: | 

• i 

i 

4 ‘In establishing this new policy of governmental 
control, and having in mind the maintenance of com¬ 
petition and also the prevention of coinpetition 
where it might hurt the carriers involved and the 
public at large, the Congress intended |that this 
scheme of control should not be restricted ^o certain 
areas but should extend to all interstate carriers 
throughout the United States in order mbre effec¬ 
tively and economically to carry on everywhere the 
business of interstate transportation.”! (Italics 
ours.) 

I 

i 

On the record before the Commission in this! proceed¬ 
ing there was substantial evidence to support th0 findings 
that the present available service between the United 
States and Norway is adequate for all reasonable de¬ 
mands, both present and prospective; that thb existing 
facilities between the United States and Norway are not 
only ample but that there is a substantial surplu^ of facili¬ 
ties necessary for the present traffic and any normal 
growth of such traffic for many years to come !(rec., pp. 
270, 506, 620, 678); that the granting of the applications 
would not develop any new traffic (rec., p. 729); that the 
business available to the applicant in the event the appli¬ 
cations were granted would be secured not primarily, but 

• I 

i 


i 

i 
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entirely, from the established carriers (rec., p. 685); and 
that the diversion of the traffic to applicant would, be it 
great or little, dilute to the same extent the present unsat- 

^ i 

isfaetory revenues available to the American companies 
already in the field (rec., pp. 113,1214). 

The decision and order of the Commission were there¬ 
fore correct on the merits. 

There is another important matter to be considered in 
any discussion of certificates of public convenience and 
necessity. We have drawn a parallel between section 1 
(18) of the Interstate Commerce Act and section 214 of 
the Communications Act of 1934. There is, however, one 
very important difference between the two acts. The In¬ 
terstate Commerce Commission pursuant to the Interstate 
Commerce Act has jurisdiction over the issuance of securi¬ 
ties by railroad carriers in addition to control over exten¬ 
sion of lines through the issuance of certificates of public 
convenience and necessity. Manifestly such authority 
clothes the Interstate Commerce Commission with the 
power to refuse to issue such certificates when to do so 
would permit railroad carriers to make improvident 
expenditures or indulge in ruinous competition and dis¬ 
astrous rate wars. 

Unlike the Interstate Commerce Act, the Communica¬ 
tions Act of 1934 does not invest the Federal Communica¬ 
tions Commission with any power over the issuance of 
securities of communication carriers. They are free, so 
far as any requirement of the Act is concerned, to issue 
securities to cover the cost of any extension of line they 
may deem necessary. But before they can proceed with 
any such construction the carriers must secure the cer¬ 
tificate provided for in section 214 and other sections of 
the Act. To argue that the Commission is without power 
to deny such a certificate merely because no extravagant 
expenditure may be involved, but when, as here, the facts 
show that to do otherwise would result in ruinous compe- 
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i 

tition depleting the revenues of all American! carriers, is 
to argue that the provisions of this Act relating to certifi¬ 
cates of convenience and necessity are entirely mean¬ 
ingless. | 

CONCLUSION. 

I 

The order of the Federal Communications Commis¬ 
sion should be affirmed. j 

Respectfully submitted, 

RALPH H. KIMBALL, j 

Attorney for Intervenor, Tto 
Western Union Telegraph Company, 
60 Hudson Street, 

New York, N. Y. j 

Francis R. Stark, j 

of Counsel . 

| 

Dated, New York, February 1,1938. j 
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FOR THE DISTRICT OF COLUMBIA*. 


Mackay Radio and Telegraph 
Company, Inc., 

Appellant, 
vs. 

Federal Communications Commis¬ 
sion; R.C.A. Communications, Inc. 
and The Western Union Telegraph 
Company, Interveners. 




I 

April Term 1937 
No. 6970 
Special 
Calendar 


(APPEAL FROM THE FEDERAL COMMUNICATIONS 

COMMISSION) 


REPLY BRIEF OF APPELLANT, | 

MACKAY RADIO AND TELEGRAPH 

COMPANY, INC. | 


Mackay Radio and Telegraph Company, Inc., Appel¬ 
lant in the above-entitled proceeding, respectfully sub¬ 
mits to the Court this its Reply Brief in answer to 
opposing briefs respectively filed herein by the Federal 
Communications Commission, Intervener R.^A. Com¬ 
munications, Inc., and Intervener The Western Union 
Telegraph Company. 

For convenience, as in Appellant’s brief dated Decem¬ 
ber 16, 1937, heretofore filed herein, Intervener R.C.A. 
Communications, Inc., Intervener The Western Union 
Telegraph Company, and Radio Corporation of America, 
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the parent of R.C.A. Communications, Inc., are herein¬ 
after referred to as “RCAC,” ‘ 4 Western Union” and 
“R.C.A.,” respectively. 

In the very short interval of time between the serving 
of the Commission’s Brief and briefs of interveners upon 
the Appellant and the argument of this case, it is impos¬ 
sible to answer all of the detailed arguments which are 
contained in that brief and in the briefs of interveners. 
We therefore refer to Appellant’s Brief setting forth the 
principal facts and issues in this case and have limited 
our comment here to some of the principal errors and mis¬ 
conceptions which underlie those briefs. 


Commission’s “Findings” Based Upon Fundamental 

Misconception of Law. 

Now that the Commission has clarified its position in 
its brief before this court, it must be apparent that its 
“findings” are conclusions of mixed fact and law and are 
based upon a fundamental misconception of the law of the 
United States on the subject of competition. That funda¬ 
mental misconception ignores that on the basis of existing 
laws direct radiotelegraph is a separate and distinct part 
of commerce and that the Policy of Congress as pointed 
out in the main Brief is opposed to monopoly of radio¬ 
telegraph communication. The Commission completely 
ignores this Congressional Policy and deals with these 
applications as if the small remaining competition of the 
indirect cables via Great Britain is to be considered as 
legal justification for monopoly of direct radiotelegraph. 

The Commission states that it does not agree with 
Appellant’s contention that the fundamental issue in this 
case is whether there is to be competition as against mo¬ 
nopoly in public service radiotelegraph between the 
United States and Norway. The Commission then states 
its issues as if they could be decided on the basis that 
monopoly is as desirable in radiotelegraph communication 
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. ! 

i 

I 

i 

3 | 

I 

I 

I 

with Norway as is competition. The Commission’s brief 
states on page 11: j 

i 

“The appellant points out that it cannot get a 
single message from Norway, and handles only 
approximately 1% of the traffic from thje United 
States to Norway, and that at a loss to itself, and 
for that reason contends it cannot be considered a 
competitor with the direct circuit of RCAC|. Never¬ 
theless, so long as the appellant holds itself out to 
handle Norway traffic via Copenhagen, it is a com¬ 
petitor for that traffic, particularly in view of its 
willingness to handle it at a loss.” j 

It is this fundamental misconception—that Appellant 
is in reality a competitor under existing conditions— 
which explains the various other arguments in the Brief 
filed on behalf of the Commission. ! 

When we analyze the arguments on keenness of com¬ 
petition under which heading the above-quoted paragraph 
is contained, we see that there is a fundamental misunder¬ 
standing as to what is competition and what the policy of 
Congress is designed to prevent, namely, a monopoly of 
direct radiotelegraph communications between tide United 
States and foreign countries. The ability to g^t 1% of 
traffic to a foreign country and no business from a foreign 
country is the very negation of competition. j 

The same misconception underlies the “findings” of 
the Commission as to adequacy of facilities. Tjhe Com¬ 
mission does not recognize any necessity for radiotele¬ 
graph competition. The only basis for the “finding” as 
to adequacy of radiotelegraph facilities is in the following 
two paragraphs beginning on pages 8 and 9, respectively, 
of the Commission’s Brief: 

I 

“RCAC has two direct radio circuit^ operat¬ 
ing throughout the year between this coufitry and 
Norway, with a third circuit available at certain 
times, and the possibility of using a large number 
of additional frequencies, which are authorized to 
be used on a secondary basis, for communication 

i 

i 

i 

i 

i 

! 

i 

i 
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i 
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i 
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with Oslo (R., 849, 852-853, 867-868, 873,1125-1127, 
1141, 1207-1210). The appellant has one con¬ 
tinuous and one part-time radio circuit to Copen¬ 
hagen, Denmark, from which point its Norway 
traffic is retransmitted to Oslo (R., 293, 1051-1053, 
1141).” 

“A witness for RCAC testified that the entire 
daily volume of Norway traffic is so small that it 
could be handled with ease by RCAC on a single 

circuit in 3 y 2 hours in the eastward direction and 
the westward load simultaneously received in 3 
hours (R., p. 674) * * * *” 

The above argument that RCAC has adequate 
facilities for direct radiotelegraph communication with 
Norway and that Mackay Radio has some facilities for 
indirect communication to Norway through Copenhagen, 
Denmark, and that RCAC, which has a monopoly of direct 
radiotelegraph communication with Norway, is amply 
qualified to handle all the traffic, shows such a funda¬ 
mental misconception of the duties of the Commission as 
to require not only a reversal of the decision in this case, 
but an emphatic clarification of the Commission’s concep¬ 
tion as to its duties in order to prevent the fostering of 
a complete monopoly of radiotelegraph communications 
with all the principal countries of Europe. 

If we are to consider the policy indicated by Congress 
that there should not be a monopoly of radiotelegraph 
communications, solely from the point of view of physical 
adequacy of RCAC circuits to handle as a monopoly all 
of the radiotelegraph communications to most of the 
principal countries of the world, then adequacy from 
that point of view must be admitted. That is always 
the argument of monopoly—that it can handle everything 
adequately and that so long as any one offers the slightest 
vestige of competition, public interest would not be served 
by enabling any competitor to take away from the 
monopoly any revenue which it derives from the enjoy¬ 
ment of the monopoly. 
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l 

In view of the fundamental misconception which per¬ 
meates the decision of the Commission and which per¬ 
meates the views set forth in the Commission’s brief, it 

! 

is submitted that this Court should consider those funda¬ 
mental misconceptions before proceeding to any analysis 
of all of the evidence relied upon by the Commission to 
support its views. j 

i 

In the ‘‘finding” treated as No. 2 of the Commission’s 
brief that the proposed new circuit would not offet new 
or improved service, reduce rates or create traffic, the 
Commission overlooks the fundamental legal conception 
that in a competitive system, as a conclusion of law, 
competition makes for improved service and that this 
presumption exists even although rates may be fixed and 
uniform under statutory direction or sanction. In United 
States vs. Southern Pacific Company , 259 U. S. 214, at 
page 231, Mr. Justice Day said: 

“While many practices, formerly in vogue, are 
eliminated by the legislation of Congress regulat¬ 
ing interstate commerce, and through rates in 
transportation may be had under public super¬ 
vision, there are elements of competition in the 
granting of special facilities, the prompt carrying 
and delivery of freight, the ready and agreeable 
adjustment and settlement of claims, and other 
elements which that legislation does not control.” 

# 

To the same effect, see United States vs. Union Pacific, 
226 U. S. 61, at page 87. j 

And we shall further show the same misconception 
by the Commission underlies many of its “findings” and 
the arguments in support thereof including the “find¬ 
ings” numbered 3, 4 and 5 in the Commission’s brief, 
that the granting of this application would decrease the 
revenues of all established competing companies except 
the Appellant, that it would mean the practical with¬ 
drawal of an associated company from competition, and 
that the expected increase in revenue to Appellant is not 

, i 
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shown to be necessary for the continued operation of 
Appellant. 

In making these “findings” and the arguments in 
support thereof the Commission entirely and absolutely 
ignores the fundamental concept of a competitive system, 
a competitive system which must be preserved unless 
Congress by express enactment eliminates monopoly of 
radiotelegraph communication from the operation of the 
antitrust laws. 

The same fundamental misconception appears 
throughout the discussion of the facts in the brief for 
Intervener, RCAC. An analysis of the evidence cited in 
the appendix to its brief will disclose that its support¬ 
ing character is all founded upon the theory that there 
is no Congressional policy against monopoly in direct 

radiotelegraph communication. 

The background of this fundamental misconception is 
shown in the recommendations which this Commission 
has made to the Congress. (App. Brief, pp. 79-94.) 

It is significant that the Commission in its report to 
Congress for the year ended June 30, 1936 explained its 
decision in denying these applications of Appellant and 
gave only three reasons therefor. The following is a 
quotation from that report: 

“* * * the Telegraph Division on June 3 denied 
the applications upon its finding that there were 
adequate radio and cable facilities, keen compe¬ 
tition, and existing service with which there is no 
complaint ’ 9 (p. 39, 2nd Annual Report of F.C.C.). 

It will be noted that in this report to Congress the 
Commission did not state that there were adequate radio 
facilities, or that there was keen competition in radio 
communications. The Commission did not report as of 
any significance any of the other reasons which it now 
relies upon in the brief which it has filed with this Court. 

A further significant statement in the Second Annual 
Report above referred to is the statement on page 39, 





after discussion of the decision of the Telegraph Division 
in this case, as follows: 

* 4 Prior to this decision, additional applications 
were received from the Mackay Co. requesting 
authority to communicate with Warsaw’, Poland, 
and Rome, Italy, on which no action has yet been 
taken” (p. 39, 2nd Annual Report F.C.Cj.)- 

• I 

But the Third Annual Report states, as to these 
applications: i 

I 

“Near the close of the year hearings were 
designated before an examiner upon applications 
to modify certain licenses of the Mackayj Radio & 
Telegraph Co. so as to add Rome (Italy) and 
Warsaw (Poland) as primary points pf radio¬ 
telegraph communication for the extension of its 
existing international service. The protracted 
hearings necessary in these cases will extend into 
the fiscal year 1938” (p. 66, 3rd Annual Report 

F.C.C.). 

The Annual Reports of the Commission to Congress 
and the record in this case show that RCAC is now li¬ 
censed to communicate w 7 ith most of the principal coun¬ 
tries of Europe including Norway, Italy and Poland via 
direct radiotelegraph circuits. 

We have shown in Appellant’s brief, page 19,j the chro¬ 
nology in this Oslo case. Applications were filep on June 
24,1935. We are now before this Court two an<J one half 
years later, attempting to obtain opportunity to com¬ 
pete in accordance with the policy against monopoly of 
direct radiotelegraph communications established by 
Congress. The Rome and Warsaw applications, accord¬ 
ing to the Commission’s reports to Congress, yrere filed 
prior to the decision in the Oslo case, namely before 
June 3, 1936, and the Commission states in its Third 
Annual Report, for the year ended June 30, 1937—which 

__ i 

report was filed with Congress on January 4, JL938, that 
“The protracted hearings necessary in these pases will 
extend into the fiscal year 1938”. j 
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If the Commission conceives of this decision in this 
case as applicable only to the particular applications, why 
has the Commission accorded this treatment to the appli¬ 
cations for modification of licenses to permit communica¬ 
tion with Borne and Warsaw ? 

There is another significant statement in the Second 
Annual Report of the Commission for the year ended 
June 30, 1936, in the paragraph following the Commis¬ 
sion’s report to Congress on the Oslo case. This para¬ 
graph reads as follows: 

“On November 26, 1935, the Commission desig¬ 
nated for hearing the applications for renewal of 
a considerable number of point-to-point telegraph 
station licenses in the fixed public and fixed public 
press services but renewed the licenses upon a 
temporary basis pending its final decision. The 
parts set for hearing covered authorized points 
of communication outside of the United States to 
which, according to information in possession of 
the Commission, no traffic had been directly trans¬ 
mitted by stations of the applicant during the pre¬ 
ceding license period. It is not expected that the 
hearing will be held until a final decision is ren¬ 
dered in the Mackay-Oslo case” (p. 39, 2nd Annual 
Report F.C.C.). (Italics supplied.) 

What is the significance of this statement? Is it that 
the Commission, pending the argument of this case, is 
considering revocation of licenses for competitive cir¬ 
cuits ? Would that be carrying out the policy of Congress ? 

In the 138-page brief filed on behalf of Intervener 
RCAC an attempt is made to cite record authority for 
all of the points made by the Commission. It is but 
natural that RCAC should attempt to justify its monopo¬ 
listic position in radiotelegraph communications with the 
principal countries of Europe, even under present laws 
governing radiotelegraph communications. It may be 
and is perfectly proper for the Communications Commis¬ 
sion to recommend to Congress consolidation of American 
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telegraph companies rendering communication with 
foreign nations and it may be and is perfectly proper 
for the Commission to recommend to Congress any addi¬ 
tional legislation which it may deem necessary to enable 
it to inquire into contractual arrangements of anj" carriers 
as a condition precedent to the granting of licenses for 
competitive radiotelegraph circuits with foreign coun¬ 
tries (see Appendix 2 and Appendix 3, Appellant’s Brief, 
for recommendations made to Congress by the Commis¬ 
sion on January 21, 1935 and February 5, 1935, respec¬ 
tively) . But it is Appellant’s position that, in the absence 
of that legislation, it is not proper for the Coknmission 
to create that consolidation or to create monopoly by ad¬ 
ministrative action or grant on the basis that competition 
of radiotelegraph carriers is not desirable in its opinion. 

The reasons which the Commission gives for its recom¬ 
mendations to Congress to eliminate or vitally restrict 
competition are: | 

‘ 4 Competition has its worst effects in the field of 
foreign communication. ’’ 

^ I 

4 4 In the opinion of the Commission, while the stand¬ 
ard of public interest set up in the authorizing 
legislation is adequate, the points covered in para¬ 
graphs (A) to (E) are so patently in the public 
interest that Congress should insure their ob¬ 
servance by requiring their acceptance as a con¬ 
dition precedent to the Commission’s consent to 
consolidation.’’ (pp. 93, 84, Appellant’s Brief.) 
(Italics supplied.) j 

I 

What does the Commission mean by “the standard 
of public interest set up in the authorizing legislation 
is adequate”? The Commission means the “bonsolida- 
tion” of American telegraph communications Companies 
to be authorized “if the Commission finds that the pro¬ 
posed consolidation, acquisition, or control will be of ad¬ 
vantage to the persons to whom service is to be [rendered, 
and in the public interest” (p. 80 App. Brief). Jn propos¬ 
ing this legislation the Commission is proposing a stand- 

i 

i 
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ard of public interest, namely, consolidation—if the Com¬ 
mission believes that such consolidation 4 4 will be of advan¬ 
tage to the persons to whom service is to be rendered and 
in the public interest”. The Commission in these recom¬ 
mendations to Congress recognizes that existing laws do 
not permit such elimination of competition. The Com¬ 
mission condemns competition in the field of foreign com¬ 
munication. Congress has already set up the standards 
for this Commission. Congress has failed to act upon 
the recommendations made bv the Commission in Janu- 
ary and February 1935. 

The Commission in its Statement of Facts and 
Grounds for Decision, in its Second and Third Annual 
Reports to Congress, and in its brief in this case, indicates 
that it is utilizing this “Mackay-Oslo case”, as it calls it, 
to inaugurate and carry out a policy of its own by deter¬ 
mining public interest on a basis different from that which 
Congress has set up in the Communications Act of 1934. 

We will not repeat here the arguments in our main 
brief as to the Congressional intent indicated by the re¬ 
enactment of Title III of the Communications Act after 
the construction placed upon the Radio Act of 1927 by the 
Federal Radio Commission (see main brief, pp. 55-58), but 
we ask that the Court, in reading the reasons given by the 
Commission for its decision, consider the fundamental mis¬ 
conception under which the Commission labors as to its 
duties in carrying out Congressional intent in applying 
the standard of public interest, convenience or necessity. 

Arbitrary Treatment of Evidence. 

Typical of the arbitrary treatment of vital elements 
of testimony by the Commission is the treatment set 
forth on page 34 of the Commission’s brief, paragraph 
5. The Commission states under this paragraph that 
“the expected increase of revenue to appellant is not 
shown to be necessary for the continued operation of 
appellant or of the International System as competing 
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factors in international communications service.” Not 
one factor set forth under this paragraph 5 in the brief 
of Federal Communications Commission, in any way con¬ 
stitutes evidence of ability of continued operation of 
Appellant if it is to be denied the opportunity to offer 
competitive service to Norway and to similar countries in 

Europe. j 

The first paragraph under this heading in the Com¬ 
mission’s brief contains the testimony as to participation 
of Postal Telegraph, Mackav Radio and Cbmmercial 
Cables in their respective fields. The second paragraph 
brings into the picture the “International System”. 
There is no such company as the “International Sys¬ 
tem”. That name is an advertising name or slogan 
which was adopted, long prior to the reorganization pro¬ 
ceedings of Postal Telegraph and Cable Corporation in 
connection with the services of the communications com¬ 
panies constituting The Mackay System (Pdstal Tele¬ 
graph—Mackay Radio—Commercial Cable), vfhile these 
properties were under the control of International Tele¬ 
phone and Telegraph Corporation (ITT). All America 
Cables, which was owned by ITT before there was any 
connection between ITT and The Mackay System, like¬ 
wise used that advertising slogan. All America Cables 
is in no way a part of The Mackay System, por is it a 
subsidiary of Postal Telegraph and Cable Corporation, 
which is now under the control of trustees appointed by 
the court in the reorganization proceedings, j The rev¬ 
enues of All America Cables are not in any way available 
to The Mackay System and do not determine the question 
of the ability of Appellant to continue as a radiotelegraph 
competitor of RCAC. j 

I 

The testimony in this case is clear that Ppstal Tele¬ 
graph and Cable Corporation which controls the Mackay 
System is separate in management from the International 
Telephone and Telegraph Corporation and is dependent 
on its own for continued existence and is in reorganiza¬ 
tion proceedings under 77-B of the Bankruptcy Ac.t (R., 

I 

I 
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pp. 278-9,822-3). We do not understand how the Commis- 
sion could have been misled into following the RCAC lead 
in the hearings, trying to confuse the Mackay System with 
this so-called “International System” as if an Interna¬ 
tional Telephone subsidiary were a part of the Mackay 
System, merely because the same words were adopted to 
describe both long before the reorganization proceedings. 
It was repeatedly pointed out in the hearings and in the 
briefs filed with the Commission and in our petition for 
rehearing, notice of appeal and other parts of the record, 
that the Mackay System must find its solution entirely 
on its own business and revenues. 

There is not one word in the argument of the Commis¬ 
sion as to the evidence given by Mr. Stone, Mr. Pratt, 
Mr. Deegan and Mr. Goldhammer, quoted on pages 95 to 
105 of Appellant’s main brief. These witnessses testified 
that this circuit and the opportunity to continue to 
render competitive radiotelegraph service is essential to 
the continued existence of Mackay Radio. This is not 

i 

a question of weight of evidence. The Commission has 
made a finding that increased revenue to Appellant is 
not shown to be necessary to its continued existence. 
Not one word cited by the Commission is in contradiction 
to the evidence of witnesses of Appellant that the grant¬ 
ing of this license and similar licenses is essential to its 
continued existence. 

t The peculiarity of these parts of the Commission’s 
Brief is that the Commission counsel attempt to estab¬ 
lish facts by inference only and ignore the undisputed 
testimony of qualified witnesses, which was set forth at 
length in Appendix 4 of the Appellant’s brief, as though 
such testimony should be entitled to no weight whatsoever. 
There is a complete ignoring of this evidence throughout 
the decision of the Telegraph Division and in the Commis¬ 
sion’s brief filed to support that decision. The record in 
this case shows the financial position and relationships of 
the Appellant. The Commission at the hearing took judi¬ 
cial notice of the Annual Reports to the Commission for 
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the year 1934 of Appellant and of The Commercial Cable 
Company (R., p. 938—see also R., pp. 248-249), ahd there 
was testimony as to the operating results of Appellant 
for the first ten months of 1935 (R., pp. 242-244). The 
Commission had before it the petition for reorganization 
of Postal Telegraph and Cable Corporation which controls 
the Mackay System (App. Exhibit 28, R., p. 107^5). It is 
only fair to ask that the Commission in this case rjecognize 
realities and not build up inferences, that the Commission 
lend itself to constructive solutions rather than to an 

I 

action that will destroy Mackay Radio,—an important 
unit in the communications industry. RCAC in its brief 
argues that increased revenue is not necessary to the 
continued operation of the Appellant or of the) 4 4 Inter¬ 
national System”. When the same point is made by 
the Commission and is based upon the same fallacious 
type of reasoning as was used by RCAC and was shown 
to be erroneous to the Commission, it is essential to 
point out the arbitrary nature of such a statement. 

The Commission refers to the international traffic of 
the 44 International System” as constituting approxi¬ 
mately 50% of the total telegraphic traffic between the 
United States and foreign countries and cites pages of the 
record (Commission brief, pp. 34-35). The figures given 
in the record not only do not relate to the Appellant or 
to the Mackay System but do not relate to traffic. Such 
calculations are based solely on dollar revenues 

If any argument is needed to show the complete fallacy 
of calculating the comparative amount of 44 traffic” or 
4 4 wordage 9 9 handled by radio, by the dollar revenue, that 
argument has been portrayed by the then president of 
Radio Corporation of America, General Harbo^d, in his 
testimony before the Senate Committee on Interstate and 
Foreign Commerce (as shown in Appendix hereto, p. 
VII) in the hearings on the Couzens Bill which were 
made a part of the record in this case (R., p. 251). Mr. 
Harbord in his testimony calls attention to the fact that 
RCAC figures must be practically doubled to gpe a fair 
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estimate of the comparative volume of traffic handled by 
RCAC, because of the fact that RCAC divides its revenues 
on its most important circuits with the party in the 
foreign country controlling the other end of the circuit. 

Both the Commission and RCAC in their briefs make 
a point of the fact that Appellant does not propose at this 
time to make any reduction in rates to Norway. The 
Commission in its brief on page 32 endeavors to show 
that the loss of cable companies’ traffic upon the estab¬ 
lishment of the RCAC circuit was due to the fact that 
the cable companies did not reduce their rates simul¬ 
taneously with the reduction of rates made by R.C.A. 
upon the establishment of its circuit. 

This argument ignores the fact that the cable com¬ 
panies did not have any direct circuits to Norway and 
could not reduce the rates to Norway except at great 
loss to themselves, without the consent and concurrences 
of the foreign connecting carriers from England to 
Norway. When the cable rates with Norway were re¬ 
duced to meet the radio rates, the American cable com¬ 
panies were forced to take a lesser proportion of the total 
rate than they had previously received. This was one 
of the effects of the radio competition of RCAC (R., pp. 
450-1). 

If Appellant had proposed a reduction in rates as 
a basis for a petition to the Commission, this would only 
lend plausibility to the argument that the purpose and 
effect would be what RCAC calls ‘ 4 cut-throat competi¬ 
tion^. See the testimony of Mr. Sarnoff, then Executive 
Vice President of R.C.A. given by him in the hearings of 
the Couzens Committee on S.6 (Appendix hereto, p. VI). 

The Commission in its brief states that the Western 
Union facilities are equal to those of Postal’s pick up and 
delivery, ignoring completely the testimony of Vice Presi¬ 
dent Winterbottom of RCAC referred to in Appellant’s 
Brief, that the single system transmission of Postal was 
better able to give prompt coordinated pick up and de¬ 
livery facilities for foreign communications than the 
limited offices of RCAC, or the duplicate system con- 
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tractual arrangement existing between RCAC and West¬ 
ern Union (R., pp. 687, 688-9). 

Another factor completely ignored by the Commission 
is that the profitable business on communicatibns, both 

_ J 

radio and cable, between the United States and[ Norway 
is the business in the westward direction. RCAC has an 
almost complete monopoly of this profitable business, 
and Appellant receives no westward traffic.! This is 
graphically illustrated in the F.C.C. Exhibii No. 13 
(R., Supp. p. 7), where it is shown that the t^tal busi¬ 
ness to Norway, in ivords is very much larger than the 
business from Norway, but that the total annual revenue 
on business to Norway is only $49,000—as contrasted with 
$128,000 received on messages from Norway. Western 
Union receives only $8800 of this business from Norway. 
It is therefore evident that the injury to it from the 
establishment of the proposed circuit of Appellant would 
be nominal. I 

The Commission in its brief on page 22 has a heading: 
“It would decrease the revenues of all established com¬ 
peting companies except appellant.” This i§ another 
way of saying that if monopoly is permitted, the monopoly 
will have more revenues than it would have if tjiere were 
competitors. It is another way of saying that one com-* 
petitor in the field of radiotelegraph communication 
should be deprived of revenues from direct radiotelegraph 
operations in order that the monopoly may have all the 
revenues from such direct radiotelegraph commjmication. 
The Commission’s Brief states it is clear that the rev- 

I 

enues of the Appellant would be increased. We do not 
therefore need to argue this point. There is s^me slight 
confusion in the Commission’s treatment under this head¬ 
ing as to so-called estimates by Appellant. The Com¬ 
mission refers to an estimate on pages 1056 and 1057 of 
the record and to a revised estimate on pages 1107 and 
1110 of the record. A reading of the record, pages 904, 
1107, 1110, will show clearly that the so-called estimate 

_ I . -V. 

was a mathematical calculation, based upon a formula, 
and did not purport to estimate the total revenues that 
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would be received. Indeed this seems to be admitted in 
the Commission’s argument where it quotes from Witness 
Stone and Witness Winterbottom that the result of the 
circuit would doubtless be that the total amount of radio 
traffic passing between the United .States and Norway 
would ultimately be divided approximately equally be¬ 
tween the two radio companies. 

The Commission’s Brief on page 24 states that the 
diversion of traffic from RCAC, Western Union and Com¬ 
mercial Cable would decrease their revenues. 

Any diversion from RCAC will produce as much for 
American interests as the present RCAC circuit—inas¬ 
much as the division of tolls, outpayments etc. are the 
same for RCAC as under the Mackav Radio arrange¬ 
ment with Norway (R., pp. 113, 895). 

Any increased revenue which Appellant would re¬ 
ceive at the expense of competitors will be due only to 
the fact that the public prefers the services of Appellant 
to that of competitors; because of better service, greater 
courtesy in dealing with the public, or greater reliability 
or confidence, for any reason. The extent to which any 
diversion of traffic from Western Union would affect the 
Western Union is so small as to be insignificant in the 
total volume of Western Union cable traffic, amounting 
to approximately $5,800,000 per annum (R., p. 382). 

The effect on Western Union will certainly not be any 
greater than the effect of its turning over to RCAC 30 or 
40 messages every business day which it now turns over 
to RCAC (R., p. 608). 

As to the effect on Commercial Cable Company, the 
maximum effect cannot be greater than the revenue which 
the Commercial Cable Company receives—which, on an 
annual basis, according to Commission Exhibit 13, can¬ 
not exceed approximately $19,000. Commercial Cable 
Company will continue to handle any routed traffic for 
the public desiring to send their messages by cable. 

The annual business of Commercial Cable Company, 
according to the record in this case, is in excess of 
$4,000,000 (R., p. 382). 
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As against the diversion of traffic from Commercial 
Cable and Western Union, as above pointed out, the pub¬ 
lic will have the benefits of a direct competitive radio¬ 
telegraph circuit without the necessity of having its com¬ 
munications relayed to foreign connecting adihinistra- 
tions and foreign connecting cable companies. Mr. Win- 
terbottom has vividly portrayed the objections to such 
relaying through government administrations hnd for¬ 
eign agencies. (Appendix p. XI). 

On increased traffic which Appellant would receive, 
not only does Appellant benefit, but Postal—which han¬ 
dles the pick up and delivery of telegrams to mojst of the 
points in the United States—will receive a benefit of do¬ 
mestic landline tolls on such traffic which will amount to 
several thousand dollars a year (R., pp. 491, 910-1). 

The diversion from Western Union and Commercial 
Cable will not in any way affect the operations of those 
companies and the valuable services which they perform 
for the public. i 

Any diversion which may occur in the traffic which is 
now handled by RCAC with Norway will not he at the 
expense of American carriers, as the division of ^oUs will 
be identical in either case. Will this diversion, if it should 
occur, seriously impair the ability of RCAC to continue 
to render public radiotelegraph service? There is no 
such showing in the record. Witness for RCAC stated 
that if there is involved in this case more than the ap¬ 
plications to Norway and if all of the circuits that 
Appellant might desire to establish were established, the 
future of RCAC would be black indeed. Both ithe very 
question of his own counsel, and the answer which he 
gave, indicate that the Vice President and General Man¬ 
ager of RCAC did not feel that the granting of thd applica¬ 
tions in this case would be disastrous to RCAC (R., p. 
726). ! 


When RCAC established its circuit with Norway dur¬ 
ing the first year of operations, it decreased the Revenues 
of Commercial Cable Company far more thaq $60,000 
and decreased the revenue of Western Union Telegraph 


i 
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Company proportionately (Commission Exhibits 4 and 
5, R. Supp., pp. 5-6), and increased the revenues of the 
Norwegian Administration by many times the amount 
that the revenues of the Norwegian Administration 
would be increased by the establishment of the Mackay 
circuit. 

Moreover, more than half of the increased revenues 
of the Norwegian Administration resulting from the 
establishment of the Mackay circuit will be at the expense 
of foreign administrations and connecting cable carriers 
between England and Norway. The greater proportion 
of the loss of revenue to the foreign agencies is due to 
the fact that the great preponderance of the present cable 
traffic is in the eastward direction and that the cable 
companies make their outpayments in Europe in terms 
of the gold franc. 

RCAC is a subsidiary of RCA. Although RCA was 
first conceived and organized as a communications com¬ 
pany, its communications services have become almost a 
by-product of the great parent organization. As Mr. 
Harbord stated before the Senate Committee (see Ap¬ 
pendix, p. XII), in the first seven years that he has served 
RCA, its sales of radio apparatus have mounted from 
$11,000,000 in 1922 to $87,000,000 in 1928. 

Certainly the maximum conceivable effect upon RCAC 
and its parent RCA will not be serious to those organiza¬ 
tions. No such impairment will incur if the RCAC 
services are, as they claim they will be, superior to the 
services which Appellant will offer. The public will de¬ 
termine under a competitive system which service it 
prefers. The public is entitled under existing legislation 
and under existing policies to have the benefits of compe¬ 
tition. RCAC has no right to a monopoly of direct radio¬ 
telegraph service and a monopoly which enables it to 
receive approximately $128,000. a year from this one 
circuit, while Appellant, likewise a public service corpo¬ 
ration, handles what few messages it is now able to handle 
with Norway at a loss of $18. a year. 
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On the other hand, what will be the effect! on other 
communications companies if the theories of thd Commis- 

I 

sion are that it is not obligated to consider the! necessity 
of maintenance of a competitive situation? 4,11 cables 
have definitelv limited lives. Several of these cables are 
old and are subject to interruption, obsolescence and 
catastrophe. Will the Commission insist that; no cable 

i 

company shall be allowed to lay a new cable to replace an 
old one, or to extend services? Will it say tfyat under 
section 214 ECAC already has adequate facilities to 
handle all the business to any particular country? Will 
it say that it will not permit any radio circuit to; be estab¬ 
lished in direct competition with ECAC, but that it will 
permit the expenditure of an infinitely greatejr sum of 
money to lay a cable to accomplish the same opportunity 
for competition? 

ECAC has always feared competition. It h&s always 
contended for a monopoly of radiotelegraph communica¬ 
tions (see Appendix hereto, p. II). We agree !with Mr. 
Carlton, however, that ECAC should not fear if another 
competitor goes into the radio business in coinpetition 
with it (Appendix hereto, p. X). Certainly Regulated 
competition is not as dangerous to ECAC as the denial 
of opportunity to compete would be to a competitor of 

ECAC. ! 

If we are to have a competitive system of communica¬ 
tions, division of business among competitor^ will, of 
course, be the result of that system. Appellant, however, 
is now doing only a small percentage of the international 
radiotelegraph business. In the landline situation the 
Mackay System of which Appellant is a part is only doing 
approximately 22% of the combined total domestic busi¬ 
ness of Western Union and Postal. Commercial Cable 
is doing far less cable business than the Western Union. 

On the basis of traffic and not on the basis of; revenue, 

* 

ECAC itself claimed before the Senate Committee that it 
was doing 25% or 30% of the total telegraph traffic across 
the Atlantic and 50% of the traffic of all carriers across 
the Pacific (Appendix, p. VI). j 

i 
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As is pointed out by RCAC in these excerpts from the 
testimony quoted in the Appendix hereto, it is necessary 
to practically double the revenue figures of RCAC to get 
an estimate of the actual percentage of traffic which it is 
handling. 

Effect of Section 214 Upon Interpretation. 

Both RCAC and the Federal Communications Counsel 
contend that the Federal Communications Commission 
should take a different view from that taken by the 
Federal Radio Commission because the powers which 
were formerly vested partly in the Interstate Commerce 
Commission and partly in the Radio Commission have 
been now consolidated in the Federal Communications 
Commission. Apart from the fact that the criterion pro¬ 
vided by section 214 is ‘ ‘ public convenience and neces¬ 
sity’ 9 while that of section 309 is “ public interest, con¬ 
venience, or necessity,” there is a definite and distinct 
economic, historical and legislative background behind 
each one of these separate sections of the Act. To con¬ 
fuse action upon an application under section 309 by 
reliance upon section 214 of the Act constitutes a serious 
and fundamental misconception of the meaning and intent 
of the radio licensing provisions of the Act. 

The decisions, cited and discussed at some length by 
the Commission and by both the Interveners in their 
respective briefs, made by the courts with respect to 
section 1 (18-22) of the Interstate Commerce Act on which 
section 214 of the Communications Act of 1934 was 
modeled are inapplicable to the issues involved in this 
proceeding. 

The genesis of the criterion of 4 ‘public interest, con¬ 
venience, or necessity 9 9 in Title III of the Communications 
Act of 1934 is obviously different from the genesis of the 
criterion of ‘ ‘ public convenience and necessity 9 9 in section 
214 of Title II of the Act. In the former case, the term 
originated in the Radio Act of 1927. In the latter case, 
the term originated in an amendment to the Interstate 
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Commerce Act made by the Transportation Act of Feb¬ 
ruary 28, 1920, c. 91, 41 Stat. 477. 

The Radio Act of 1927 was an integrated statute 
covering by itself government licensing of a distinct field 
of endeavor, viz., radio. Section 1 (18-22) of tfie Inter¬ 
state Commerce Act, added to that Act as aforesaid by 
the Transportation Act of 1920, related to the extension, 
construction and abandonment of railroad lihes. The 
field covered by section 1 (18-22) was limited; ii merely 
increased the regulatory power of the Interstate Com¬ 
merce Commission over railroads in a particular respect. 
On the other hand, Congress in enacting the Radio Act of 
1927 was embarking the Federal Government in regula¬ 
tion of a new and important activity, presenting to 
regulatory authority problems novel in their character 
and of a nature altogether distinct from the problems 
encountered and met over the long period of railroad 
regulation dating from the enactment in the yfear 1887 
of the original Interstate Commerce Act. It will there¬ 
fore be seen that the broad standard of public convenience 
and necessity must be read, in the one case, in the light 
of the objects and purposes of Federal regulation of rail¬ 
roads, and that of public interest, convenience, or neces¬ 
sity, in the other case, in the light of the objects and 
purposes of Federal regulation of radio. ! 

That section 214 of the Communications Aci of 1934 
relates only to wire lines and is based in general upon 
the Interstate Commerce Act is shown by the statement 
in House of Representatives Report No. 1850, feeing the 
report from the House Committee on Interstate and For¬ 
eign Commerce submitted to accompany S. 3285, which 
statement reads as follows: 

i 

‘ 4 Section 214 requires certificates of public con¬ 
venience and necessity for the construction of new 
interstate lines or extensions of lines, and for the 
acquisition of lines. It is similar to section ! (18-22) 
of the Interstate Commerce Act relating to con¬ 
struction. No certificates are required foi* the con¬ 
struction of local lines or for wires or cables added 
to existing pole lines or conduits.” ! 


i 
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Furthermore, the statements of the Chairman of the 
Committee on Interstate and Foreign Commerce of the 
House of Representatives cited by RCAC (RCAC Brief, 
p. 53) show that Chairman Rayburn considered section 
214 relating to extension of lines was designed to prevent 
actual duplication of facilities with consequent higher 
charges upon the users of the services. That statement 
obviously refers to the additional costs which would be 
involved in expensive duplication of wire facilities, which 
is entirely lacking in this case where existing equipment 
can be utilized and direct service could be established by 
Appellant with Norway at a capital cost of $2,000. (See 
Appellant’s Brief, p. 14; R., pp. 232, 309, 344.) 

There is no provision in the Communications Act 
which would permit of the consolidation or merger of 
telegraph carriers. On the other hand, section 5 of the 
Interstate Commerce Act specifically provides for plans 
of consolidation of railway properties into a limited num¬ 
ber of systems and relieves such consolidation from the 
operation of the antitrust laws. 

It is therefore evident that the respective legislative 
policies implicit in the Interstate Commerce Act and Com¬ 
munications Act differ vitally and fundamentally as 
regards competition and the application of the antitrust 
laws. 

The Commission on pages 49-54 of its brief, RCAC 
on pages 54-62 of its brief, and Western Union on pages 
14-17 of its brief, cite a number of cases, some under the 
Interstate Commerce Act and others of State courts, in 
support of the theory that the standard of public interest, 
convenience or necessity in Title III of the Communica¬ 
tions Act of 1934 is to be viewed in the same light as 
the standard of public convenience and necessity as 
applied to applications of railroads for construction and 
extension of lines and of bus and truck companies for 
certificates authorizing them to operate over certain 
routes. These decisions are inapplicable to the instant 
case. There is a fundamental distinction between the 
nature of the operations of public utilities such as rail- 
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roads, bus companies, truck companies, trolley, power 
and gas companies, and the operation of carriers engaged 
in radiotelegraph transmission. The differences are ex 
generi and patent. The number of tracks that ^an be laid 
in a street, or over a reasonably direct route between two 
given places, the number of motor carriers that may con¬ 
veniently operate on highways, the number pf conduits 
that may be conveniently laid for power lines and gas 
pipes, are by the very nature of things limited by the 
existence of physical factors. Moreover, the inconveni¬ 
ences to the public, apart from the question of cost of 
condemnation, right-of-way and investment ih extensive 
and elaborate tangible plant, are numerous arid obvious. 
Among such inconveniences are the interference with the 
enjoyment of real property, the digging up of Streets and 
highways and congestion in and interference ydth traffic, 
as well also as the safety of the public. Such considera¬ 
tions are naturally present in the minds of regulatory 
authorities confronted with requests for constructions 
and extensions in such types of public utility service. 

These obstacles of inconvenience, which are inex- 

i 

tricably interwoven in the concept of public convenience 
as applied to utilities of the character mentioned, have no 
relation to the applications of Appellant in the instant 
case. As we have shown elsewhere to the Cobrt, Appel¬ 
lant’s applications are for no more than authorization 
to add a single, further, direct point of communication, 
which would be reached by utilization of licenses and 
equipment already held by Appellant. No j change is 
sought by Appellant in its existing licenses other than 
the addition of such single, further point of direct radio¬ 
telegraph communication. No additional frequencies are 
required, and Appellant’s inauguration of ife proposed 
circuit to Oslo and operation thereof woulcj. cause no 
interference with existing services or with safety or con¬ 
venience of the public, and would not reduce the number 
of unassigned frequencies now available. 

The fallacy of the position of the Commission with 
respect to section 214 is evident from analysis^ On pages 
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56 and 57 of its brief, referring to sections 1, 214 and 319, 
it is said: “The Commission did not ‘base’ its decision 
upon these sections in the sense of considering them to 
afford any power per se in addition to or different from 
that conferred by section 309 (48 Stat. 1085)”. This 
means, we take it, that the Commission did not assume 
to assert any enlargement of power from section 214, 
as such. When taken with the Commission’s argument 
on the subject, this in effect means that the Commission 
merely used section 214 as an aid in the construction of 
section 309, and that in using it merely as an aid it based 
its interpretation upon a provision similar to that con¬ 
tained in section 214 in an act having to do with the 
administration of the statute regulatory of carriers by 
rail. It is submitted that this reliance upon section 214 
cannot be sustained in view of the fact that the pro¬ 
vision directly under construction (section 309) was a 
reenactment of a statute previously administered con¬ 
trary to the construction here given to it by the Commis¬ 
sion (for further discussion see Appellant’s brief, pages 
55 et seq.). 

Furthermore, it is submitted that the Commission has 
misconceived the construction to be placed on section 214 
of the Act. (See Appellant’s brief, pages 68-70). 

The argument which RCAC makes as to the original 
inclusion of the words “or circuits” when dealing with 
lines is fallacious. It was never the intent of the legisla¬ 
tors to include in the use of the words “or circuits” 
reference to radio circuits. Congress well knew, and the 
draftsmen well knew of the circuits on existing wires. 
The argument made by Mr. Gifford, cited in RCAC’s 
Brief, that this would seriously handicap the telephone 
company, referred to carrier and other circuits on existing 
wire plant (RCAC brief, pp. 57-58). 

When the President recommended to Congress the 
enactment of the Communications Act he stressed the 
necessity of putting into one regulatory body the existing 
laws which were divided between several different agen¬ 
cies of the government. The President in his message 
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stressed the necessity at the time of enactment of the 
Federal Communications Act in 1934 of leaving contro¬ 
versial matters for further study. Congress therefore, 
in enacting in Title II the provisions with respect to 
the regulation of wire and cable facilities, did! not wish 
to mix those provisions with radio facilities, but did de¬ 
sire to reenact in Title III, with only minor modifications, 
the provisions of the Radio Act of 1927. The language 
of section 309 and other sections relating to thp granting 
and modification of licenses is the same as it was in the 
Radio Act. 


Competition and Public Interest. 

i 

I 

I 

Briefs for both the Commission and RCAC attempt to 
divorce competition from public interest. Thb relation¬ 
ship of these two has existed at common law $ince long 
before the creation of our Government. The antitrust 
laws remain on the statute books and are very definitely 
not modified as to telegraph by the Communications Act 
of 1934. The contention of RCAC that section 313 is 

i 

limited in its application only to section 311 seems slightly 
forced. The fact that the Radio Commission presented a 
brief in the case of Journal Company vs. Federal Radio 
Commission, in which it was asserted that sectiofi 15 of the 
Radio Act of 1927 ‘ 4 establishes a rule of conduct for the 
courts ”, does not show a previous administrative con¬ 
struction to limit the application of this section to the 
courts. In the brief filed by the Radio Commisbion main¬ 
taining that this provision establishes a rule of cpnduct for 
the courts, the Radio Commission in no way suggested that 
it did not likewise establish a rule of conduct for the 
Commission. 

i 

The Commission in answering Appellant’s contentions 
as to Congressional policy states on page 60 6f its brief 
that even if there were a monopoly of telegraph communi¬ 
cation between the United States and Norway, Appel¬ 
lant’s contention that the Communications Apt of 1934 

I 

i 

i 

i 
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should be construed to safeguard competition and to pre¬ 
vent monopoly is without merit. The Commission and 
RCAC both stress the fact that the antitrust provisions 
continued in force bv the Communications Act and the 
specific provisions of the Communications Act designed 
to prevent monopoly are to be presented as a guide only 
for the Courts and not for the Commission and are not in 
point, insofar as the issues here involved are concerned. 
The Commission states that the policy of the Federal 
Radio Commission not to lend itself to the creation of 
monopoly is not applicable under the Communications 
Act of 1934, which is, in its radio provisions, a mere re¬ 
enactment of the Radio Act of 1927. 

This argument of the Commission is inconsistent with 
arguments contained in other parts of its brief, that it 
must construe the Communications Act as a whole. The 
Commission lays great emphasis on section 1 to indicate 
that it has the right to deny the opportunity of competition 
and to promote monopoly. This argument shows the 
fundamental misconception of the Commission’s powers 
and duties, which is at the root of the arbitrary and 
capricious findings which have been made and the irrele¬ 
vant points which have been used as a basis for the Com¬ 
mission’s decision. It explains the reason why the Com¬ 
mission failed to consider the fundamental undisputed 
evidence which was submitted and to which we have called 
attention in our main brief. 

Appellant has not taken the position, nor does it now 
do so, as might be inferred from the statement on page 
62 of the Commission’s brief, that sections 313 and 314 
are to be construed as a mandate of Congress that the 
Commission must grant licenses in all cases where the 
applicant would be enabled thereby to compete more effec¬ 
tively with other carriers. Appellant contends for no 
such blanket rule being observed on the part of the Com¬ 
mission. Appellant does contend that the recognition by 
the Commission of the express intent of the Congress 
with regard to the safeguarding of competition is vital 


i 



in the determination of the legislative standard jof public 
interest, convenience or necessity, and that, as stressed 
in Appellant’s brief previously filed herein, the Commis¬ 
sion erred as a matter of law in overlooking and| ignoring 
the competitive element inherent in public interest, con¬ 
venience or necessity in denying the applications of a 
carrier duly qualified in all respects which sought merely 
to utilize existing facilities and frequencies! already 
licensed to it, with no substantial capital outlay, to 
inaugurate a direct radiotelegraph circuit to an important 
country in competition with a monopoly of direct radio¬ 
telegraph service with such country enjoyed by another 
carrier. 

Both the Commission and RCAC have cited New York 
Central Securities Corporation vs. the United States, 
287 U. S. 12, as authority for the conclusion tljat public 
interest may be divorced from the subject of competition. 
An examination of this case does not give any support 
for such conclusion. That case was interpreting the 

i 

words “public interest’’ as used in section 5 of the Inter¬ 
state Commerce Act which specifically provided for the 
consolidation of railway properties of the United States 
into a limited number of systems. That section Contained 
specific exemption from the provisions of the Antitrust 
Laws. In the light of such exemption and the power 
specifically given to the Interstate Commerce Commission 
to approve certain consolidations, obviously the court did 
not find it necessary to include in its discussion;of public 
interest the competitive factor, any more than; it would 
have been necessary to include a discussion of the public 
interest in the competitive factor had a case of qonsolida- 

i 

tion of telephone companies arisen under the provisions 
of the Graham Act (now section 221 of the Communica¬ 
tions Act of 1934). | 

Radiotelegraph communication between thp United 
States and foreign countries is in and of itself a! “part of 
commerce” within the meaning of the antitrust laws. 
This is clearly developed from the decisions (pages 61-65 
of Appellant’s brief). 
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There has been no attempt, either by the Commission 
or by the Interveners, to answer that argument. It is 
apparently maintained merely that the antitrust laws 
do not apply. The bare statement is made that ‘ ‘ telegraph 
is telegraph”. That is no more than to say that trans¬ 
portation is transportation, and that consequently com¬ 
petition of the truck or of the steamboat is adequate 
competition for railroads. That is no more than to say 
that fuel is fuel, and that therefore a monopoly in anthra¬ 
cite or in bituminous coal, or in oil, is justified because 
there is a competition from one of the other types of fuel. 
This is the vital issue, and it is submitted that this case 
must be considered from the standpoint that direct radio¬ 
telegraph is a part of commerce. 


Discriminatory Treatment. 

We do not know just what the Commission means by 
saying they have not discriminated against the Appel¬ 
lant in determination of the facts. We have contended 
in our main brief and we contend now that the Commis¬ 
sion has discriminated against the Appellant in estab¬ 
lishing requirements for the Appellant that are not 
required for its competitor. We contend that the argu¬ 
ments of the Commission contained in its Statement of 
Facts and Grounds for Decision and in the brief submitted 
on its behalf that there should not be competition with any 
country, where there is a single administration at the other 
end, because of the possibility of such administration play¬ 
ing one competitor otf against the other, is discrimination 
against the Appellant. We contend that the establishment 
of standards for contractual arrangements by Appellant 
with foreign administration which are not set up in any 
general rules or regulations of the Commission and which 
are not applied to RCAC, is discrimination. 

The Commission’s brief under this heading states 
that Appellant’s contention regarding the presence of 
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deficiencies in the RCAC contract is without m^rit. Ap- 

i 

pellant has made no contention as to deficiencies in the 

i 

RCAC contract. Appellant has stated that if there were 
deficiencies, as asserted by the Commission, ip the Ap¬ 
pellant’s contract, then such deficiencies likewise exist in 
the RCAC contract. The conclusion of the Commission 
that the RCAC contract was not in issue, but was only a 
collateral matter, ignores the complete regulatory power 
of the Commission and the duty of the Commission to 
exercise its regulatory power without discrimination. 

It ignores the facts which we have above pofnted out 
that the Commission has renewed RCAC licenses since 
the Appellant’s applications were filed, without insisting 
on any change in the RCAC contract. This very point 
was considered in the Senate Hearings on the Couzens 
Bill. During the testimony of Mr. Sarnoff he gave an 
illustration, relating to ‘ 4 Scandinavia. ” The Chairman 
of the Senate Committee (Senator Couzens) stated that 
the method of dealing with foreign administrations 
would be a matter of regulation so that all companies 
were treated alike. He stated: “It is perfectly! obvious 
that a regulatory commission could fix the sai^ie terms 
for all of the independents in this country * * *” (Ap¬ 
pendix hereto, p. V). | 

i 

i 

Conclusion. 

i 

An analysis of the Commission’s Brief and griefs of 

i 

Interveners only strengthens the conclusion set forth on 
pages 72 and 73 of Appellant’s Brief. ! 

In view of the importance of the competitive circuit 

( 

which Appellant proposes to establish, the fact jthat the 
effect of the decision under review is to perpetrate the 
monopolistic position of RCAC, and in view of the fact 
that in arriving at the decision under review the Com¬ 
mission made arbitrary and capricious finding^, relied 
upon inapplicable sections of the Communications Act, 

i 

i 

i 

i 

i 


i 
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failed to give consideration to fundamental standards of 
public interest, and disregarded the specific policy estab¬ 
lished by Congress, Appellant again respectfully prays 
for the relief set forth on pages 73 and 74 of said Brief 
dated December 16, 1937. 

Respectfully submitted, 

DONALD R. RICHBERG, 
RAYMOND N. BEEBE, 
ADRIEN F. BUSICK, 
Attorneys for Appellant, 


Of Counsel: 

Davies, Richberg, Beebe, Busick & Richardson, 
Howard L. Kern, 

John H. Wharton. 


Dated, February 5, 1938. 
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APPENDIX. 

j 

Extracts from Testimony given by following fitnesses 
at the Hearings before the Committee on Interstate Com¬ 
merce, U. S. Senate, 71st Congress, Second Session on 
S. 6: (Made a part of Record. See R., p. 251)|. 

General J. G. Harbord, Chairman of the Board, 
Radio Corporation of America. ! 

Mr. David Sarnoff, Then Executive Vice-President 
(now President), Radio Corporation of America. 

Mr. Owen D. Young, Then Chairman of the Board, 
Radio Corporation of America. 

Mr. William A. Winterbottom, Vice-President, 

I 

R.C.A. Communications, Inc. j 

Mr. Newcomb Carlton, Then President,! Western 
Union Telegraph Company. | 

Mr. Oswald F. Schuette, Then Executive {Secretary, 

i 

Radio Protective Association. 

9 

I 

Monopoly. 

i 

p. 882 Mr. Schuette: That brings up the fundamental 
question that the Government has had to face 
ever since there has been radio, and that is whether 
there should be competition in radio or whether 
there should be a monopoly. The issue h^s always 
been raised that a monopoly would be able more 
effectively to make use of these narrowi channels, 
better able to make progress in the art, bbtter able 
to develop radio, than competition among indi¬ 
viduals. So far, every time the issue has come be- 

j 

fore Congress, Congress has decided that there 
must be competition, and from year to year it has 
written into the law new requirements! to force 
the Government authorities, either the Depart¬ 
ment of Commerce or the Federal Radio Com- 


n 


mission, to see that there shall be competition and 
not monopoly in radio. 

p. 1260 Mr. Green: * * * Let me ask yon this question 
first, Mr. Sarnotf: Almost since the organization 
of the Radio Corporation you have felt that the 
one concern should have a monopoly of interna¬ 
tional radio communications, have you not? 

Mr. Sarnotf: Yes, sir. 

p. 1264- Mr. Sarnotf: Well, as you have noted, I have 
1265 gone even as far as to say that I would prefer 
Government ownership to competition in the mat¬ 
ter of international communication, so I certainly 
can not object to Government control if that con¬ 
trol means that it still preserves the possibility 
of private initiative and development and all that 
which is at the base of the benefits derived from 
private operation. 

p. 1279 Mr. Sarnotf: * * * Far from withdrawing its 
interest in this field, the Radio Corporation, it 
was felt, through the interest thus to be acquired 
in the International Telephone & Telegraph Co., 
would be going into the communications business 
on a much larger, more effective and broader 
scale. 

p. 1301 Mr. Green: What is your opinion, Mr. Sarnotf, 
as to whether you have acquired an actual monop¬ 
oly in the communications service by reason of 
your control of the patents ? 

Mr. Sarnotf: Well, of course, I am really not 
competent to give an accurate opinion on that. 
This question goes into the realm of patent law. 
But I have tried to indicate frankly that in my 
judgment the sum total of the patents which we 
own in the radio communication field would, in 
my opinion, represent a substantial control of the 
situation so far it relates to radio communications. 
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p. 2302 


p.1253 


m 
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General Harbord: Western Union Was ere- 
ated, as he tells you, by swallowing 537 other 


by the 
was not 


companies (p. 1472). It was divorced 
Government from the A. T. & T., and it 

i 

averse to merging with R. C. A. (pp. 1407-1468). 
Its history, gentlemen, does not offer convincing 
evidence of that deep devotion to the principle of 
competition urged upon you by its president. 

You may be sure the dean of the conpnunica- 
tions services of our country has weighed all 
these things and sees in the development of radio 
and the R. C. A. a menace to Western Unijon more 
menacing than foreign mergers. Keeping! R. C. A. 
under tribute, if he can, and encouraging the 
fight to death between American commiinication 
companies depending upon foreign traffic! for sus¬ 
tenance, while Western Union fattens on its do¬ 
mestic “monopoly” and the long chanOe of an 
ultimate monopoly, foreign and domestid, are all 
well worth any losses or the lack of profits endured 
while the other American transoceanic companies 
are destroying each other. ! 

- I 

This is especially true since, as he tells you, 
he can easily take these losses or forego these 
profits and “still smile.” 

Mr. Sarnoff (continuing): Under other cir¬ 
cumstances—all I can say is that, to me, it would 
represent a choice between two evils, and of the 

^ * t 

two evils I would regard Government ownership 
the lesser evil than competition in the j field of 
international communications, but I do dot offer 
Government ownership as a desirable solution to 
meet the requirements of this situation. ! 

I 

I 

Senator Wagner: Nor did Mr. Young. But 
I think that as between the alternatives of; present 
competition and Government ownership of a uni- 


i 
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fied system, he expressed a preference for Govern¬ 
ment ownership and operation of a unified system. 

Mr. Sarnoff: And I agree with Mr. Young’s 
view. 

p. 1511- Mr. Carlton: I have not come up to that point. 

1512 When we had made the contract on the Pacific, 
the development of those conversations was a 
negotiation subject to permission of Congress 
whereby the Radio would be merged with the 
Western Union, and that was intermittently dis¬ 
cussed and efforts made and plans laid out, but 
Mr. Young’s final plan which he submitted was 
rejected by us because we felt that it was entirely 
beyond consideration. 

I made the final effort just a year ago this 
month when Mr. Young and Mr. Sarnoff were 
crossing to Paris. I shipped on the same vessel, 
and Mr. Sarnoff and I spent three or four days 
in discussing and rediscussing the plan, but we 
never were in sight of shore. The reason was, 
which I will dismiss with a word, that Mr. Young’s 
whole plan had as its object turning this very 
small business, almost infinitesimal business, al¬ 
though a business to be respected and encouraged 
—he turned it in to us and by a very artistic and 
superfinancial scheme we would wake up and find 
he had control of the Western Union. 

Policy. 

p. 1256 Mr. Sarnoff: Yes. I think there is a golden 
opportunity before your committee, gentlemen, to 
establish what our country has needed most and 
has not had, and that is, a communications policy. 

• **••• 

p. 1257 If it be the policy of the Government that 
there shall be competition and not combination, 
why then we ought to know about it. A new in- 
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p. 1258 


p. 1271 


i 

I 


v I 

I 
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dustry ought not to be asked to make investments 
in hazardous fields and be subject to speculation 
from time to time and from year to ye^r as to 
whether its tenure of life is desired or iwill be 

permitted by the Government. j 

| 

* * # * * | * 

i 

Senator Dill: I may interrupt there to &ay that 
the record shows that the Radio Corporation cer¬ 
tainly has had its share of the radio facilities 
granted by the agency of the Government, name¬ 
ly, the Radio Commission. I think you will agree 
with that. | 

Mr. Sarnoff: Well, I will agree that the share, 
as compared with others, is a reasonable one, but 
I do not agree that it ought to be shared! in that 
way. | 

i 

* * * ♦ mm 
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Same Terms for All. 


Mr. Sarnoff: Well, suppose we said l}o Scan¬ 
dinavia that we can only give you a thousand 
messages a day because we have no pickkup and 
delivery facilities, and they said, Yes, but we can 

I 

give you 2,000 messages a day; are theyj not en¬ 
titled to some recognition for that extrh traffic 
that they are giving ? 

The Chairman: Well, that would be n matter 
of regulation so that all companies were 
alike. I am not talking about the details 
the conclusion of the commission may be. 
is perfectly obvious that a regulatory conimission 
could fix the same terms for all of the independ¬ 
ents in this country the same as they fix tjie same 
rates for all the different railroads even though 
they may be competing with each other, j 


treated 
or what 
But it 
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Rate Reductions. 

p. 1243- Mr. Sarnoff: Yes; that is quite right. And 
1244 when radio commenced activities it necessarily 
had to start with a lower rate than the cable rates 
in order to get anywhere at all. That reduction 
in rate on the part of radio unquestionably re¬ 
sulted in a lowering of the cable rates to meet 
radio. But now you see that the radio rates and 
the cable rates have automaticallv found their 
level, and I doubt whether either system, cable 
or radio, could continue in business if it charged 
more than the other. So that automatically rates 
have found their level even during the early period 
of radio development. And finally the question of 
1 rates must be based not only on the matter of 

' investment, but also on the cost of doing busi¬ 

ness. * # # 


Percentage of Traffic. 

p.1270 Mr. Green: Do you know, Mr. Sarnoff, what 
percentage of the trans-Atlantic communication 
traffic was handled by the Radio Corporation last 
year? 

Mr. Sarnoff: We have no accurate records, of 
course, because we have no access to the figures 
of our competitors, but my estimate would be that 
we have handled approximately 25 per cent of the 
total business across the Atlantic, and about 50 
per cent across the Pacific. 

p. 1144 Mr. Young: International; yes. It is esti¬ 
mated, and I say estimated because we have not 
the figures exactly, that the Radio Corporation 
does 30 per cent of the trans-Atlantic business of 
combined cables and wireless; that it does from 
20 to 25 per cent of the South American business; 
and it is estimated that it does 50 per cent of the 
trans-Pacific business. 
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p. 1280 Mr. Sarnoff: Why, if you refer to the; future, 
of course it is a matter of speculation. If you re¬ 
fer to the present, the facts are that the radio 
circuits across the Atlantic are now handling sub¬ 
stantially 25 per cent of the business across the 
Atlantic in competition with, I believe, eighteen 
cables. Now, as the radio art develops, o£ course 
it will be able to handle messages more rapidly. 
Probably this will increase in volume. j And I 

i 

should say that the radio does stand as a potential 
menace to the cable companies and their j invest¬ 
ments, and it would be especially so if the radio 

I 

had collection and distribution facilities inter¬ 
nally. | 

» * * * # ! • 

I 

p. 2298 General Harbord: But Western Unionfs earn¬ 
ings are principally from its land lines (p j 1473); 
its total revenues amount to $150,000,600 per 
annum (p. 1464); but of this only $12,000,000 come 
from cables (p. 1472); it does 85 per cent of the 
domestic land-line business (pp. 1472, 1569); its 
domestic system is so complete that, says Mr. 
Carlton, it i ‘ seems to place on us an obligation 
which is almost that of a monopoly’’ (p. 14$9). In 
the picturesque language of its president, if West¬ 
ern Union “did away entirely with cable earnings 
which our friends are dependent upon fbr their 
dividends, we could still smile—not so broadly 
as we smile now, but still smile” (p. 1473)J 

i 

p. 2300 General Harbord: Patronizingly Mr. Carlton 
says it ought to be encouraged but not fpstered 
and petted (p. 1512). While he says that Western 
Union does but $12,000,000 gross per annum of 
transoceanic business, he is conscious that this 
represents revenues at both ends of their! cables, 
for they own both ends, and is the result of 50 


I 

i 

i 


vni 


years of effort aided by 25,OCX) domestic outlets in 
the United States. He is equally conscious that 
R. C. A. does almost $5,000,000 of international 
telegraph business per annum, owning only the 
American ends of its circuits, the equivalent there¬ 
fore approximately $10,000,000 of his own busi¬ 
ness, he owning both the American and foreign 
ends of his cables. He knows that this represents 
but 10 years of effort and was accomplished under 
the handicap of the utter lack of domestic outlets. 

Coordinated Communications. 

p. 1326 General Harbord: My own belief is that cable 
1 and radio facilities are naturally supplementary, 
and that our communication system has now 
reached a point in its development where the co- 
' ordinated use of facilities of all kinds should not 
only be permitted, but encouraged. I hope that 
the reexamination of the subject which you are 
now making will lead you to the conclusion that 
this prohibitory section is no longer desirable in 
the public interest. 

p. 1201 Mr. Young: No. May I enlarge a little bit 
upon the matter of using radio as supplementary 
to cables ? 

Mr. Green: Yes; surely. 

Mr. Young: Let us take out communications 
with Europe, for example. Mainly if you are 
going to communicate with Europe by cable the 
cables would clear either through London or 
through Paris or through Berlin. Now, for ex¬ 
ample, Norway and Sweden had to clear their 
messages for America through London. During 
the war the Board of Trade of London had cer¬ 
tain access as a matter of national defense to 
messages cleared through London. There was a 
hangover of that after the war, and Norway and 
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Sweden complained bitterly that some pf their 
messages cleared through London, sent to Amer¬ 
ica by cable, had leaked in London to the advan¬ 
tage of British competitors who were bidding 
where the Norwegian or Swedish firms were bid¬ 
ding. That was one of the great inducements by 
which Norway and Sweden were led 1 6 set up 
wireless and communicate direct with the United 
States and therefore avoid going through an¬ 
other country or the capital of another country. 
I think we control about 80 per cent of the 
Norwegian and Swedish business, which shows 
how strongly that feeling is that they do hot want 
to communicate with us through London. 

“Now you take all the back countries of 
Europe, Mr. Chairman, you can not land a cable. 
You can not land a cable in Poland or cpuntries 
without a sea front. Therefore they have to com¬ 
municate by wireless, or they are obliged to go 
through some other country which has p cable. 
So that you will readily see that the combination 
of the two will give the kind of service which the 
different countries want. Some of them, where 
they have not cables and can not get them, will 
be very desirous to have wireless service with 
us. Countries like England, which havp cables 
and have wireless too, may route their messages, 
and will, I suppose, as the national interest may 
from time to time dictate.” 

i 

* * * • • I • 

| 

Competition Makes Business. 

p. 1459 Mr. Carlton: Our experience is that competi¬ 
tion makes business. Assume this Universal Co. 
was successful in establishing a radio j system 
throughout the United States. They will have 
their agents, and full of the zeal of youth, bustling 
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around and soliciting business, suggesting ways 
in which their service can be used. Out of that 
cloud of business, whatever it is, large or small, 
we get our share. 

Senator Dill: Has it been your experience 
that the competition of the Radio Corporation in 
the communications business has not decreased 
your own business? 

Mr. Carlton: Oh, it has increased it, I have 
no doubt. I think their competition has been a 
very valuable factor in increasing the volume of 
cable business between North America, Great 
Britain, and Europe. 

• •••** 

p. 1461- The Chairman: * * * So that competition 
1462 was a real factor and a healthy situation? 

Mr. Carlton. It certainly was. And I want 
to emphasize the fact that the radio in my judg¬ 
ment has been of inestimable value to the cables 
of the world. Not only have they stimulated us 
to revise our practices and improve our opera¬ 
tion, but they have also tended to reduce rates, 
and I hope there will always be that simulating 
competition between us. 

R.C.A.C. Need Not Fear Competition. 

p. 1477 Mr. Carlton: The Radio Corporation are not 
going to hold their business in the last analysis 
because thev have an exclusive concession with 
anybody, because, sooner or later, those exclusive 
1 concessions must fall. Their business will be sus¬ 
tained because they give better service or equal 
service with their competitors, the cable com¬ 
panies. They have nothing to fear if the Western 
Union goes into the radio business or communica¬ 
tions business and communicates with the same 
terminal company that they themselves communi- 
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cate with on different wave lengths or some other 
mechanical arrangement which enables the West- 
ern Union to have the same opportunities of ex¬ 
pressing themselves in communications overseas 
as they themselves have. It will simply have the 
competition of another company, which no one 
should fear in the communications business. 


* # * * * • 

p. 1481 Mr. Carlton: In Scandinavia there is no such 
consolidation, because there are no cables to 
North America, and all the business out |of Scan- 

* i 

dinavia comes by radio. j 


p. 1436 


Mr. Winterbottom: Ten years ago the United 
States had direct communication by cable with 
relatively few countries. In Europe otir cables 
touched Britain and France only. To rfeach any 
other country on the other side of the Atlantic 
our business communications necessarily paid 
financial tribute to Great Britain or France, and 
continued to their many destinations ovet foreign 
controlled telegraph lines. 

Today, in addition to some increased cable 
facilities, R. C. A. has flung a vast direct network 
of communication channels all over the world to 
the 30 most important countries with yhich we 
conduct the bulk of our foreign trade. ' 

Future of Radio. 


• # 


p. 1249 Mr. Sarnoff: As radio developed it produced 
instrumentalities capable of application not only 
in the field of telegraph communication^ but also 
in the fields of facsimile, sound recording and 
sound reproducing, and sight transmission and 
sight reproduction. Such radio devices, have now 
opened the doors to new opportunities of trans- 
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lating old principles into modern practice. And 
so yon observe an effort now in the direction of 
facsimile transmission over wire and wireless. 

1 If and when television comes, and I have indi¬ 
cated in my previous statement here that I believe 
it will come, because it is already here in experi- 

1 mental form, you may be able some day to merely 
hold up your message in front of the televisor and 
have it received on the other side of the globe by 
an instant impression. And then you will have 
a new form of communication, and the telegraph¬ 
ing of dots and dashes and paragraphs and sten- 
tences and words will belong to the realm of the 
past. 


Other Activities of R.C.A. 

p. 1323 General Harbord: As conceived and organ¬ 
ized in October, 1919, R.C.A. was a communica¬ 
tions company. The great commerce in the enter¬ 
tainment field had then no existence. During the 
corporation’s first year, 1920, radio in the enter¬ 
tainment field was the plaything of amateur oper¬ 
ators. In that year R.C.A.’s sales amounted to a 
half million dollars. During the next year broad¬ 
casting had small beginning and sales were a 
million and a half dollars. 

In the seven years that I have served the cor¬ 
poration its sales of radio apparatus have mounted 
from eleven millions of dollars in 1922 to eighty- 
seven millions in 1928. Not radio telegraph de¬ 
vices, but broadcast devices have brought about 
this vast increase. 

Radio telegraphy, its field as originally con¬ 
ceived, has been responsible for a fraction over 
! 9 per cent, whereas merchandising radio receiv¬ 

ing sets, the field newly developed since R.C.A. 
vras created, has been responsible for over 86 per 




I 


i 

I 

I 

i 

xm | 

! 

I 

cent of the corporation’s total revenues from its 
organization up to June 30,1929. ! 

The corporation has not stood still in ijts orig¬ 
inal field, the highly competitive and stable field 
of international public service telegraphy. 

In 1922 it was operating eight international cir¬ 
cuits directly serving 6 countries. It now operates 
43 circuits directly serving 32 countries. Ih 1922 it 
handled 22,000,000 paid words in international 
telegraphy; in 1928,47,000,000 of paid words. 
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